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HE Profeſſors of the Law have been long in Ex- 
pectation of ſeeing this Work. Many Reaſons, not 
| neceffary to be mentioned, have hitherto delayed the 
1 of it. It now makes its Appearance; and it's 
Merit is ſubmitted to the Conſideration of the Publick, whoſe 
ceandid and favourable Acceptance of it is requeſted, in Com- 
pfiment to the Able, Learned, and Reverend Author, and 
may reaſonably be expected, as in ſome Meaſure due to the 
Nature and Excellence of the Performance. 
The Whole of this Laborious Work, is the Reſult of many 
Years Application of the Learned udge whoſe Name it bears; 


a Name, which did Honour to the Law whilſt he lived, and 
which Poſterity may well revere with Gratitude, as From him 
i will derive the Benefit of fo valuable arid uſeful a Book: 
The General Plan of this DIGEST is, that the Author 
lays down Principles or Poſitions of Law, and Huſtrates them 
by Inſtances, which he fu pports by Authorities ; and theſe are 
| branched out and divided into conſequential Poſitions, or 
Points of Doctrine, illuſtrated and fupported in the ſame 
Manner. By this Means, each Head or Title exhibits a pro- 
greffrve Argument upon the Subject, and one Paragraph, (and 
in like Manner one Diviſion or Subdiviſion, &c.) follows an- 
other in a natural and ſucceſſive Orr, "ul the Subject is 
exhauſted. . | 
It is likewiſe fo dif poſed, that even the Titles only of theſe 
Mriftons and Subdiviſions, and of their ſeveral Branches, (de- 
feribed and enumerated by Letters and Figures, ) being ſe- 
lected from the Page or Margin, do of themſelves diſcloſe, in 
orderly Succeſſion, the ſeveral Links of the Chain of Argu- 
ment contained in the Body of the Work; as may be ſeen, 
at one View, by having Recourſe to che INDEX, which 
contains a Tranſeri pt of thoſe Diviſions, He. lo elected and : 
extracted. | ; 
As the Author purſues each Head or Title c it's 
various Branches, it conſequently follows, that he muſt in- 
dude many W which happen to be ſubordinate to his 
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Gn Head, (and therefore, with the ſtricteſt Propriety, , 
come in as a Dirigon, or Subdiviſion of it,) and yet, at the 


ſame Time, are worthy of being conſidered as General Heads 


of themſelves, and ſuch as a Reader would, without Queſtion, 
ſearch for as General Heads in the INDEX: In which Search 
he will not be diſappointed; for wherever that happens, he 


will always find a Reference to the Head or Title in which 
> it is contained. 


An Inſtance or two of. this will be ſufficient to explain i 8 
In the very firſt Title, Abatement, Miſnomer, (which a 


Reader ihe Ty expect to find as a General Head under Letter 


M,) is introduced in a Subdiviſion, as Cauſe for a Plea f in 


Abatement, in (E. 18, &c.) and (F. 17, &c.) 


In like Manner, Addition, (which a Reader would look for 
as a General Head,) is to be found as the Branch of a gt 
diviſion in Abatement, (F. 22, &c.) 
| To make only one Remark more on this Circumſtance ;— 
Let it be obſerved, that the Crown Law in general, will be | 
found to be contained, for the moſt Part, i in the Diviſions and 


| —.—— it may 1 not be amiſs to apprize the Reader of it 3 


tho he will find it mentioned in the Page of Explanations. 
Roll's Abridgment he always cites thus; x Re. 300. J. 5. 


or /. 15. or J. 25; or thus, 1 Rol. 300. A. or B. or C. refer- 


ring to it, not by the Placita, but by = Line, or the Diviſion. 
Roll's Report is thus quoted, x Rol. 300. — So that he 


avoids the diſtinguiſhing the Report from the Abridgment by 


the Denomination of the one or the other, and yet the Reader 
can never be at a Loſs to know which Book he means: If 
J. for Line, or a ſingle Letter follows the Number of the 
Page, it is the ri - if nothing follows, it is s the 

Report. | 
So of Croke's Reports: yu Gro. Fac. is always cited 2 fs 
but the other two Volumes are quoted Cro. El. and Cro. Car. 


and not 1 Cro. and 3 Cro.— The Reaſon of this ſeems to be, 


that if they were cited 1 Cro. and 3 Cre. the Reader would 
be uncertain which was meant, for it happened that Cy. Car. 
was in fact publiſhed before Cro. El. and therefore might be 


- _ called 1 5 in Point of Priority, tho it is really 3 Cro. in . 
. 4 Point of . Chrogglogy, and 18 accordingly i in ſome Law-Books 


4 pg called | 


e PREFACE. 
called x Cro. which might occaſion much Confuſion. — If it 
| ſhould be objected, that the Author might as well have called 

the other Volume Cro. Fac. and the Dithculty would have been 
avoided ; the Anſwer is, that he has not done ſo; and theſe 
Inſtances are only mentioned to ſhew his particular Manner of 
Referring, and to obſerve his Exactneſs in adhering uniformly 
to the ſame Manner throughout. 
In ſome Places, tho not many, he lays down his Law and 
gives an Inſtance, but does not refer to any Authority in Sup- 
port of it. Why that was omitted cannot, with any Cer- 
tainty, now be known: But may it not be looked upon as 
his own Opinion upon the Subject, even if there ſhould be no- 
other Authority? And ſhall not the Opinion of a Learned 
and Able Man, preſiding at the Head of one of the Chief 

Courts of Law and Equity in the Kingdom, have it's proper 
Weight? 1 e 15 

It muſt be confeſſed, this Work is not printed exa&ly in 
the ſame Manner, in which it appears in the Manuſcript. - 
Some Alterations and Additions have been made in it ; which 
the Editors flatter themſelves will not, when conſidered, afford 
_ any.Cauſaiof Complane : juicy not 3 ol #1 
he firſt Alteration is, the Tranſlating the whole Work 
from French to Engliſh. What was the Author's particular 
Reaſon for compiling it in French does not appear : The 
Faſhion of the Time might lead him to it at firſt, when per- 
haps it was more uſual, (before the Act of Parliament for re- 
ducing the Law into Engliſh,) for Gentlemen of the Profeſ- 
ſion to write their Obſervations and Collections in that Lan- 
guage ; and this fell in with his favourite Scheme of Conciſe- 
neſs, as the Law-French, admits of great Number of Abbre- 
viations and Contractions; and beſides that, it ſaved Time 
and Labour in copying or extracting from Books, which was 
more eaſily and readily done by following the Language, and 
Abbreviations of the Book cited, which were commonly, (the 
antient Books eſpecially,) printed in French, than by taking 
the Trouble to tranſlate them: And having done ſo with 
many Books, he continued the ſame Language in extracting 
from others, though they were printed in Engliſh, that his 

Quotations from them might appear Uniform, agreeable to 

another of his favourite Schemes. The Acts of Parliament are 
an Exception to this Uniformity of Language, for theſe being, 
The Law itſelf, and not the Opinions or Reſolutions of Courts 
or Judges, declaring or explaining the Law, he ſeems to have 
paid a particular and due Regard to them, by tranſcribing 
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: 1 in the Original Language in which they were printed, 
whether French, Latin,-or Engliſh. 


nefit of it; and, in particular, thoſe worthy and publick- 


and Execution of a great Part of them, and to whom there- 


them, ) how to conduct themſelves, ſo as not to ſuffer any 


with, and corrected by the Original, and (with very great 


Work, ſeems to intitle the Author to ſome Excuſe, if in a few, | 
- preciſely agreed; and wherever that has been the Caſe, a Li- 


5 Alteration as has made it correſpond with the Book cited; 
and in this the Reader cannot be miſled, for by applying to 


Addition, than an Alteration: For, when Recourſe has been 


5 them, - it has eee happened, that a Caſe, or Authority 


? 1 has been made to the Caſe, or Authority ſo diſcovered. 
© dae Reporters of the ſame Caſe, or conſiſtent and con- 


5 Courle. of the Examination Bo been met with, and were not ; 
| cited in the * 
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The Editors 8 for 8 0 rendrin g this Book more ex- 
tenſively uſeful, have choſen, that it ſhould make it's publick 
eee in Enghſþ : By which Means, not only Gentle- 
men of the Profeſſion, but all other Perſons may have the Be- 


ſpirited Men, who, tho' not bred to the Study of the Laws, 
are moſt honourably and deſervedly intruſted with the Care 


fore, the "conveying ſome Knowledge, or at leaſt directing 
them where to furnifh themſelves with it, may not be uſeleſs. 

It may by theſe Means alſo inſtru& all Perſons in general, 
(who are de k bred to the Profeſſion, or intruſted with the 
Execution of the Laws, and are nevertheleſs bound to obey 


Injury, by the Breach of them either in themſelves, or others. 
The Tranſlation of the Book has been carefully compared 2 


Labour,) has alſo been compared with, and corrected by the 
ſeveral Books cited : For, though a moſt remarkable Atten- 
tion has been paid to the Exactneſs of the Quotations through- 


out, yet the Multiplicity of References in ſo voluminous a 


very fone” Inſtances, the Quotation and the Book have not 
berty has been taken; to make this Work ſubmit to ſuch an 


the Book itſelf, he may ſee how far that 3 is warranted. - 
This is the ſecond Kind of Alteration. 

Another Circumſtance may more properly be termed an 
had to Books cited, in order to compare the Quotations with 
bas been diſcovered, warranting a Poſition or Point of Law, 
mentioned by the Author, without his having cited any Book 
to ſupport it; and wherever this has happened, a Reference 

A like Liberty is, in ſometimes adding References to Dow 


curring Authors elucidating the ſame Point, which in the 


9 T . 55 5 The 


The PREFACE. 
The Editors are not aware, that any Objection can ariſe to 
the Reader, who will in ſome Places find References to the 
Volume of Lord Chief Baron ComyNs's Reports, which, 
not being printed 'till after his Death, could not be referred to 
by him in his Life-time by the printed Page. The Freedom 
has certainly been taken, of adding ſome References of this 
Kind, and the candid Reader will, it is hoped, think he 


rity, where perhaps even the Author's Manuſcript Report has 

not been cited, but only a Caſe mentioned by him by the 
Name and Term, or which, if cited, was by the Page of his 
Manuſcript, and therefore of no Uſe as to the printed Report; 
And it alſo helps him to an additional Authority, where the 


may be claimed for adding now and then, (as to a Contem- 
porary Reporter, but not as to any new Caſe or Matter,) a 
Reference to Lord Raymond's Reports, which were not 
publiſhed, till after the Death of Lord Chief Baron Couvxs. 

A farther Alteration is in the Diſpoſition of the General 


General Alphabetical Order, are not ſo critically ſucceſſive as 
a Reader might perhaps expect to find them. This, as it 
created no Confuſion, (each Head or Title being a detached 


neral Heads or Titles follow each other in an exact and regu- 
lar Alphabetical Succeſſio n. A EPs 
To avoid Confuſion alſo, theſe General Heads or Titles are 
preſerved by the French Names, as in the Original, and each 


French Name places it : But the Reader, when he is looking 


French Appellation. „ e 
It may not be amiſs in this Place to ſay, that ſome General 


tical Diſpoſition, and which are not treated as Titles by them- 


(as has been before taken Notice of,) are here inſerted, and re- 
| ferred to the Title in which they are fo taken in; And this; 
in a great many Inſtances not 'remarked in the Original: 


been as it were diſſected, to furniſh ſuch an Arrangement 


— 
* 


vii 


is not injured by it: It has furniſhed him with an Autho- 


| fame Caſe has been reported by others. — The kt woos 


Heads, or Titles, which, tho in the Original diſpoſed in a 


of them ſtands in the Alphabetical Station in which the 
in the InDzx' for ſuch a Title by its Engliſh Name, will al- 
ways find it there ſpecified, with a Reference to it by it's 
Heads or Titles, which happen to intervene. in this Alphabe- 


ſelves, but in the Diviſions, or Subdiviſions of other Titles; 


And to attain this uſeful End, the Diviſions, Subdiviſions; and 
Branches throughout the Work have, with extraordinary Pains, 


5 and ſeparate | Subject a by itſelf, ) 1s now changed , and che Ge- 7, 
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ſeribe Subdiviſions, | 
as (a A. 1) (2A. 2.) Cc. or (2 B. 1.) (2 B. 2.) &c. 80 the : 


| nominating | 1 

wanted. 
The Reader is now y apprized of the Nature 4 this Great 

Work ; the Method in which it is conducted; the Means 


; > : | 4 PTY 4 | 
5 | OI 39 


wich Proprier 20 Exattnek. — This is ale an Addition to 


the Work. 


Another Addition! 18 this—The Divilicns, Subdiviſions, OY 
| their ſeveral Branches, (which were made and diſpoſed by the 
Author himſelf,) are now, for the Purpoſe of referring from 
one Part of the Work to another, denominated and deſcribed 
by Letters and Figures, in this Manner: — The firſt Diviſion 


of a General Head or Title is markt with the Letter (A.) the 
ſecond Diviſion with the Letter (B.) and fo on, without pro- 


coeeding to Figures, if it is not ſubdivided. When either of 
theſe Bivihons has one or more Subdiviſions, thoſe are markt 
by adding Figures to the Letter, as (A. 1.) (A. 2.) Sc. or 


(B. 1.) (B. 2.) &c. When again any of theſe Subdivifions are 


branched out into farther Diſtributions, thoſe are deſcribed by 
the continued Progreſſion of the Figures, and are contained in 
the Margin of the Book: And when a Subdiviſion has run out 
it's whole Length, the next Subdiviſion is taken up in the 
Body of the Page, by the Reigning Letter (if one may ſo call it) 
of the Diviſion, and the next ſucceeding Figure to that laſt 
ſpecified in the Margin. The whole Diviſion being finiſhed, 
a new Diviſion begins with a new Letter, and runs on in the: - 


fame Manner according to the ſeveral Diſtributions of it. 
When the Alphabet i is badet it begins again with a ſe- 
cond Rotation of it 85 A.) (2 B.) &c. and when it is to de- 

c. the denominating Figures are added, 


next Time the Alphabet is repeated, it is (3 A.) (3 B.) &c. 


and afterwards (4 A.) (4 B.) &c. and fo on, with the de- 


; _ as above, whenever their. Aſſiſtance is 


whereby Recourſe may be had to any Part of it; and the Al- 


terations and Additions which have been made in it, which 
he obſerves are only ſuch as tend to make it of more real Uſe, 
and ſuch as relate to it's Form and Appearance in Print; for 
as to the Subſtantial Part, the Work itſelf, nothing is inſerted oo 
or introduced: there, but what is of the Author s own Com- 
piling, (the Original of which is all written with his own Hand,) 
except in the Inſtances before mentioned, of che "Ernniiations 


ae of the Conformity' to the Books cited. 


r 


5 V 5 FTP. FECT 


ER. LT 


A. 


Acc. or Ag. or Agr: 
Adj. wo 
Adam. 

Al. 

Aft. Ent. 

S © 
Bend. 

Bl. 

Bo. R. Act. 

Br. Jud. 

Bro. 

Bro. Ent. or Brow. Ent. 
Bro. R. 

Bro. J. M. 


 Brownl. 


. Brownl, Ent. 


QC. 

Ca. Ch. 

Ca. P. or Ca. Feri. 

Cart. 

Cartb. 

Ch. R. 

Cl. A. 

Clift. _ 

Comp. Att, or C. Att. 
Cont. 


E | D. 
7 
Dal. 


Dan. 
Dub. 


Too Or. F. or Jud. 


| Dalliſon 8 {TEA 


Accord, or, Agrees 
Adj udged : Sometimes, Adj ourned, 
Admitted, 


Liber Afifarum; The Reference by Placita? 
Aſton' 8 Entries. 


Benloe's Reports. 
Blount's Law Dictionary. 


Booth of Real Actions. 
Brownlow's Brevia Judicialia. Le 


Brooke's Abridgment. F : 7 


Brown's Entries.- & 


Brownlow Redivivus. 
Brown's Vade Mecum. 
Brownlow's Reports. 


Brownlow's Entries. 


* 


Caſes in Chancery; 


Cafes in Parliament, 
_ Carter's Reports. 


Carthew's Reports. 


Chancery Reports tempore Finch, 
Clerk's Aſſiſtant, 


. Clift's Entries. 3 DS. 


Compleat Attorny. 1ſt Edition I 676, 
Contra. 


Dictum — n a * of Reference to 


Danvers's Abridgment. 
Dubitatur. | 


Du els s Origi gines Juridiciales. 


b 5 Ez. Ca. 
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———— \ — 


3 — = = 


E. 
Eg. Ca. or Eg. R. 
... 
1 1 F. | 


F. N. B. 
F, g. or Hrsg. 
Fl. 


Finch Ch. R. 
Rs. 1 


Godb. 


Gro. de. j. b. & p. 


H. P. C. or H. 


Han. Ent. 
Hard. 


LT.it. 
Lit. with S. 


 Hanſ*®* . Introd, or Int. 


Ex AN Ain s 


ſh 


_ Gilbert's Ty of Caſes i in n Equity, 2d Edition, 
Sometimes Gilbert s as above. — Sometimes the 
Second or Equity Part of 2 Mod. Ca. (Mo- 


dern Caſes in Law and Equity;) but when 
the latter 3 is meant, it is markt in the — 


Fitꝛherbetrs Natura Brevium. The T7 ac- 
cording to the old Editions. 


Fitz-Gibbon- s Reports. 


Fleta. 
Chancery Reports tempore Finch. 


Fitaherbert 8 Abridgment. 


Godbolt's Reports. Tas 


Grotius de Jure Belli & Pacis. 


Hale's Pleas of the Crown. 8 w. 


Hanſard's Entries. 


Hanſard's Introdudtion to his Book of Entries. 


N 4 


E Sir Leoline Jenkins. (The References are to 


his Argument on the Juriſdiction of the Ad- 
miralty, and his Charges at the amine 


Seſſions, ) 
Jenkins's Centuries. | 


Sir William Jones's Reports. 
Sir Thomas Jones $ Reports. 


Keilwey's Reports. 
Kelynge's Reports. -F 


Kennet of Impropriations. 


Kitchin of Courts. French Edition 1 62 3. 


Lutwyche': s Entries. 
Lyndwood's Provinciale. Edition 1 679. 


Littleton's Reports. 
Littleton's Tenures; S. for Section : 


. 


- Manw. 


3 


Manw. 
Mar. 


Mills. 


Mod. Ca. 

2 Mod. Ca. FE 
Mod. Int. 

2 Mod. Int. 

Moll. de Jur. M. 


PI. or Pl. Com. 

Pr. Ch. 

Pr. Lond. or Priv. Lond. 
Pr. R. or Pr. Reg. 
or Sti. Pr. Reg. 0 


R. 
K. 
Raſt. Ent. 
A 
Reg. Pl. 
Rob. Ent. 


Rol. with J. or a Let- 
ter, as A. 


8. 


Sand. 

Seld. Mare Cl. 
Semb. | 

Spel. Gloſſ. or Sp. Gheſſ, 
St. P. C. or Stamf. P. C. 


St. Præ. R. or St. Pr. 
Sti. 


Sti. Pr. Reg. 


: Munwood's Foreſt Law. z 


' 6th Modern Reports. 


Rol. without J. or cLetter, — 


„„ 


d Edition. 

March's Reports. When the Reference is 
mark't pl. it is to the Placita; without that, 
to the Page. 


Rules and Orders of C. B. by Miles printed 
1732. 


Modern Caſes in Law and Equity... 1ſt-Part. 
Brown's Modus Intrandi. 


Same Book. 24 Part. 


Molloy de Jure Maritimo. 3d Edition 1 682 ; 


or $a. Edition 1701, 


Officina Brevium. 
Wentworth's Office of an Executor. 


. Edition 
1689. 


Plowden's Commentaries. 


Precedents in Chance! 
Privilegia Londini. ſt Edition: | 


Style 8 Practical Regiſter. 2d Edition. 


Reſolved. 


Raſtal's Entries. 


Regiſtrum Brevium. 


Regula Placitandi. 


Robinſon's Entries. 


Roll's s Abridgiment 3 ; 1, for Line; ; Letter for 
Diviſion. 


Koll's Reports. 

Saunders's Reports. ; 
Selden's Mare Clauſum, 

Semble ; Seems. 
Spelman' s Gloſſary, 1ſt Edition 1626, 


Staundford's Pleas of the Crown. 
Staundford's Prærogativa Regis. 
Style's Reports. 


Style's Practical * ſter. 2d Edition. 
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25. D. or Th. Dig. Theloall's Digeſt. 


Y Tho. or Tho. Ent . ts * 8 2 
N e * 
: ua. M. or Bro V. l. | Brown's Vade Mecum: 
Vid. Ent. ""Þ  Vidian's Entries. 

Vid. Introd. -  Vidian's Introduction to his Book of Entries. 

on * 

W.1—W.2 © The Statutes of Weſtminſter 1ſt and ad. 

Went. Off. Ex. 8 s Office of an Executor. Edition 

ET 1689 | 

Feſt Symb. Weſts symboleography. 

: 1 pe Winch's s Reports. 
: — Vin. Ent. Winch's Entries. Edition 1680. 
. 

Year Boks. 1 Compared with the Edition of 1679, 1 680, 
| Note; Some Caſes being referred to by the 
| Pages of the Year-Books as quoted in. The- 
| |  Joall's Digeſt, which do not correſpond 

\ with that Edition, wherever the Page is 
| twice mentioned, that within the Crotchet 
OE | | sx of the Edition of 1679, 1680, 


When the Page of a Book is SES Y in a | Parentheſis, thus, ( 46 65 
that Page is twice numbred in the Book cited, 


pecified are ſuch as are moat to hs obvious, 
and the — are, in general, to the common Editions of the 


Books. 


| Quotations not above fi 


ABATEMENT. 
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| (4 Abatement into Land. 
BATEM ENT into Land is, when a Man dies ſeiſed, and ano? 
ther who has no Right enters before the Heir, Co, Lit. 277. a. 
If the younger Son enters before the Eldeſt, it will be an 
Abatement; though if he afterwards die ſeiſed, and the Land 
deſcend to His Iſſue, the Deſcent does not take away the Entry of the eldeſt 
Son, becauſe it ſhall be intended the younger Son entered claiming ag Heir. 
Lit. Sect. 396, 8 1 TY 5 85 


. ** 


c Abatement of Writ. 


* 


A * — 
* 


Batement of Writ or Plaint is, when for any Default the D ndant prays 
II that the Writ or Plaint do abate, wiz. ccaſc againſt him for that Time. 
Co. Lit. 134. b. > 1 0. ae En 

A Plea ſhall be in Abatement, or in Bar. 

A Plex in Bar is a Plea in Chief. 


And therefore if a Rule be, that Judg ment ſhall. be entered, unleſs the 


| Tenant or Defendant plead i in Chief, he cannot vouch, Per 2 Judges, Weſton 
J. contrd. Dal. 68. e = 


* 


(o) The Order of Pleas in Abatement. 


* 


. 66” $6 + 


N E Order of Pleading is, firſt to the Juriſdiction of the Court: 0. 
Lit. 304. a. Tp = the EE 
Then to = iy Ability of the Perſon bun Co. Lit, 303. „ 
Then to the Ability of the Perſon to be impleaded. Co. Lit. 30 3. 4. 
After the Appearance of the Farties, and Admittance of the Juriſdiction, 
and the Ability of all the Parties; the Plaintiff or Demandant declares, and 
the Defendant in Order of Pleading may demand Oyer of the Writ, and 
plead to the Count, via. Variance between the Count and the Writ, or other 
Record or ſpecialty mentioned in it, Co, Lit. 303. a, Th. Dig. I. 10, c. 1. 


** 


ſeft. g. 12 7 
Alter Plea to the Count, the Defendant may plead to the Writ. © Co. 
Lit. 303. „% *** | 5 2 


> 


And firſt, Matter that appears upon View of the Writ. 3 Ed. 3. 30. 
And Matter appearing upon Vow of the Writ ought to be pleaded, i 


tranſpoſed, Ge. 30 Ed. 2. e 


Alter Pleas appearing upon View of the Writ, he ſhall plead din, | 
of the Writ, Matter dehors, that abates it. 3 Ed. 3. 30 8 


Laſtly, he thee plead to the Action. Co. Lit. 303. 4. 
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the Order in which ir lies, as firſt to the Place, then that contra. 6 4 


* 


_— _ABATEME N#. 
If a Man invert the Order of pleading, he ſhall loſe the Benefit of the 
Pleas omitted. Co. Lit. 303. 4. | 
By Stat. 4 & 5 Ann. c. 16. ſeF. 11. No aletory Plea ſhall be received 


in any Court of Record, unleſs the Party hy Affidavit prove the Truth of it, 
or ſhew ſome probable Matter to induce the Court to believe the Fact is true. 


(D) Plea to the Jurisdiction n 
D. 1.) Ancient Demeſne. 


= | ENANT or Defendant may plead to the Juriſdiction of the Court, 
1 that the Land is Ancient Demeſne. 4 Vit. 269. Raft. Ent. $6. b. 
Im. Ent.-q61. 
- In what Actions this is a good Plea, Vide in Ancient Demeſue, (F. 5. 6. };; 
| The Plea will be good with, or without Defence. N. 3 Lev. 182, 495 5. 
Vide Poſt, (J. 16.) | 
After ſpecial Imparlance. Vide Poft, (D. 9. J. 19, 20.) | 
The Plea ought to ſay, that the Land is held of ſuch a Manor, for it is 
not ſufficient to ſay, that it is de antiquo Dominico generally, without ſhewing 
N of what Manor it is held. Semb. 2 Leo. 190. | 
. = Of ſuch a one, t de manerio o. Semb. for it is ſhe wn as Cauſe ol De- 
murrer. Lev. Ent. 195. But it is ſaid, tenentur de manerio. Win. Ent. 5 51. 
It ought to 53 de antiquo Dominico, for de Dominico Regis is not ſufficient. 
Semb. Dy. 373. 6. 
7 44 to ſay, that the Land is Ancient Demeſne, for, that it is Parcel | 
of the Manor of D. which is Ancient Demeſne, is not Food. R. 1 Sal. 50. 
But it is ſufficient to ſay, that it is placitabit in Cur” manerii per parvum 
breve de redo clauſo, or in Cur” manerii generally, as well as in Cur” manerii 
Coram Ballivis & Seftatoribus ejuſdem manerii. Lut. 713. 
To this Plea, the Plaintiff may reply, that the Land is pleadable at Com- 
mon Law, and traverſe that the Manor is Ancient Demeſne. Ref. Ent. 58. b. 
Sho. 271. | 
1 4 a Traverſe. Vide J. bo. Ent. 2. 
That it is Copyhold Parcel of the Manor. 2 Cro. 559. 
Or he may traverſe, that the Land in Queſtion is Parcel of the Manor. 
R. Sho. 271. 
But he cannot reply, that it is pleadable at Common Law, and traverſe, 
that it is Parcel de antiquo dominico. R. Sho. 2971, . 
It is not neceſſary to * that it is held in Socage, for that is intended. 
2 Leo. 190, 
So it is not neceſſary to ſay, Breve paroum « or clauſum, for theſe Words a are 
not in the Writ. Dy. 373. 4. 


(D. 2.) Within a County Palatine. 


So, that the Land lies in a Franchiſe 231 breve Domini Regis non currit; 
as within the County Palatine of Durham. 
= .. in the · County Palatine of Cree. 4 by. 212. Rob, Ent. I. Bro. 
So in i Perſonal Actions, that the Cauſe of Action ariſes there, if it appears 
ſo by the Declaration. 4 Inft. 213. Vide Th. D. I. 11. c. 10. felt. 4, 5. 
5 Mad. 335. 
1 And he ought to aver, that the Defendant is 8 there, and has 
5 1 there, whereby he may be ſummoned. 5 Mod. 144. Carth, $85 
1 the Plea need not be put in,opon Oath, R. 5 Mod. 335. 
But 


$ 
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But it is no Plea, that the Land, Sc. lies in a County Palatine, when the 
Action is ſued againſt the Judge there; as againſt the Chamberlain of Cheſter, 
Sc. 4 Infl. 213. Or againſt the Earl of Cheſter. 7b. D. J. 11. c. 10, ec. 1. 
1 Rol. 374. I. 5. 4 Iuſt. 213 

Or when the Defendant ls out of a County Palatine, ſo that the Proceſ 
there cannot extend to him. R. 4 Inft. 213. : | 

So where a tranſitory Thing is alledged out of a County Palatine, it cannot 
be pleaded to the ne, that it was done chere, as it may if it was 
alledged there. R. 4 Hit. 


Or when the King is Party, as in Quare Tmpedit, for he ſhall inglesd i in 
his own Court. Th. D. J. 11. c. 10. ſet, 2. 


N 


0. 3. Within the Cinque Parts, &c. 


Or within the Cinque Ports. Mo. 276. Th. P. J. 11. c. 10. ſe#.6, 7, 8. 
Hutt. 74. Vide Off. Br. 178. Vide in Franchiſes, (E. 1, „ 
N the Privilege of the Gagne Ports extends to Actions real, perſonal, 
or mixt. 4 Tnft. 224. 
And though the Land eſcheats to the King, the Privilege remains. 
41. 2% 
So if Part of the Land dernanded es within the Cinque Ports, and Part 
without, the whole Writ abates. 4 Inſt. 224. 
But if there be an Appeal in B. K. for an Offence at S. in Com' Cant, 
is no Plea, that S. is one of the Cinque Ports ubi breve Dominæ 3 &o | 
currit. R. Tel 12. Cro. Car. 247. 2 Inſt. 657. Cre. Eliz. 91o. 


So it is no Plea in Ejectment for Lands within the Cinque Ports, if the " 
Demiſe be alledged dehors. 1 Sid. 66. 


So if it be for a Treſpaſs, or other tranſitory Thing done within the Cinque CE 
Ports by any one not commorant there. Ye, 12, 2 Inſt, 557. 

So in any Action that concerns the King, it is no Plea, that it is within 
the Cingue Parts as in Vare Impedit by the King. Cro. Eliz. 911. 

And the King may ſue in what Court he pleaſes. 12 Co. 61. 

So it may be pleaded to the Juriſdiction of the Court, that the Land lies 
in Ireland, or out of the Realm, R. Sho, or, 1 Sal, 80. 

Vide Tel, (D. 5.) b 


D. 4.) Privilege. 


So, that the Defendant has Privilege to be ſued elſewhere; as that he is D. 4) 
a Peer by the King's Patent. As Peer, 


And he ought to ſhew his Patent to the Court. 1 Sid. 29. R. 
6 Co. 53.6. 


But if he is a Peer by Writ, he cannot plead this, but muſt ſhew his 
Writ, and pray his Privilege. I Sid. 29. 


« 


That he is a Baron of the Cinque Parts, and by Letters Patent of Ed. 1. (D. 5.) 
confirmed by Q. Eliz. ought to be impleaded there, and not elſewhere. 1 —_ of 
Off. Br. The, Vide Ante, D. 3.) 5 Þ oY 

That he is an Oficer to rr Court, as Attorney of C. B. to a , . 6.) 


Suit in B. R. 2 Bul, 207, Lut. 195. The. Ent. OF. Br. 1 o 3 
Bro. V. M. 496. 4. F. 127 7+ a Court. 


But it ſhall not be allowed upon Motion, e Plea. R. Sal. 544. 
If he pleads Privilege as an Attorney, he may produce his Writ of Privi- 
lege or Admiſſion upon Record, and conclude Prout patet per Recordum, 


2 and 


andd then the Defendant « cannot be denied to be an Atorney: R. Sal. 545. 
Skin. 582. 

Or he may plead it without producing it, and then it may be denied, 
R. Sal. = 
80 a as Clerk, Sc. to him vho has a Record for his Privilege, 
for that is a Fact. Sin. 582, 8 
' That he is a Philizer of C. B. Tho. Ent. 4. 

A Clerk in the Exchequer. Tut. 44. R. Mod. Ca. 30 
Or it 55 be allowed upon producing the Liber Rubricus of the Exchequer. 
— 46, Sti. 359. Mod. Ca. 30 5. Fon. 288. — Or by a Superſedeas to 
Atherwiket to B. R. R. Sal. 546. Vide Bro. Privileg: 25,—But not by 
t of Privilege from the Exchequer, Dy. 328. 3 Leo. 223. Vide Sal. 346. 
A Tally- cutter ànd Receiver in the Exchequer, Tho, Ent. 3. 
1 A Debtor, Accountant, or- Officer in Ho Exchequer, Hard. 3 6 * 
Sal. 546. 

But a new Officer in the Exchequer ſhall not bave Privilege, for his Name 
is not in Libro Rubrico. Jon. 288, 9. 

And Privilege ſhall be allowed in an Action qui tan, Gc. Sal. 543. 

That he is an Attorney of B. R. to a Suit in C. B. Tut. 6 39. 

And it is not neceſſary to alledge, that he has Clients there. Lut. 1666. 

Nor ſhall he be ſworn to the Truth of his Plea. Med. Ca. 114. # ide © 
5 Mod. 33 5. 
T̃ here is no need of alledging a Venue where he | is Attorney, for it ſhall 
be tried Where the Writ i is brought, for! it is a perſonal Privilege. R. Sal. 545. 
Cont. R. Carth. 363. 
5 St that he is. an Officer of C. B. or B. R. &c. as Warden ofthe Fleet, 
IT 99k I. — 
Philizer. Fal. 544. ä 
So, that he is one of the fix Celle in Chaneery, to a Suit in B. R. 2 i 
The. Ent. * 
That he is a Thee in 21 20 H. 6. 32. . 1 Vent. 264. Bro. 
V. M. 498. Vide ZH | 
Or Servant to a erke in Chancery. Lt. 16 5. 

And he ought to alledge the Place of the Facts in his Plea, for they are 
triable. R. I Vent. 264. Semb. Lut. 1466. 

A Preſcription to have Privilege need not be ſo preciſely alledged, for 
the Court takes Notice of it, Lut. 1666, 

Need not be Affirmative, for it is Matter in Law not traverſable, 
XK. Sal. 543. 
hut if an Action be againſt an Hi, Ge. and W who have 
no Privilege, he ſhall not have Privilege: 20 H. 6. 32. 6. 33. 4.— 
Per 2 Judges, 1 Vent. 29. 2 Ver. 246. Bro. Prewiege 7, 9, 12. Vide in 
Attorny, ET 7. 
So if it be againſt an Attorney and his Wife. R. I Rel. 580. J. 45. 
Bro. Privilege . 
| K Or e an Attorney, as Executor or Adminiſtrator. R. Hob. 1 77. 

1 S „ 7. ; ; 

lf an Action be by an Attorney, Ge. of C. B. againſt an Attorney, 
Marſhal, Sc. in B. R. The Defendant ſhall not have Privilege. 
R. 2 Brownl. 267. R. 4 Leo. 193. Hard. 117. Godb. 8 1. tho' the Attend- 
ance of the Defendant is more neceſſary; for the other Court was poſſoſſed 
of the Cauſe. 2 Brownl. 267, 

If the Defendant leads, quod eff attornatus, Ge. without ſaying 252 fuit 
tempore brevis, it is Ill. R. 1 Sal. 1. 

9 5 Noa nals aitern'. non debet, Se, R. 1 Sal. 328. 


„ | Or, 


* 
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Or, quod omnes Attorn non debent placitari, &c. without ſaying, vel eorum 
aliquis. R. Lut. 639. Hard. 164. Sti. 359. | 
An Action may be brought againſt a Serjeant at Law in B. R. or other 
Court of Weſtminſter Hall, tho' not elſewhere. R. 2 Lev. 129, 2 Mod. 297. 
If an Action be by a Man, as Accountant or Officer in the Exche- 
quer, againſt an Attorney in another Court, he ſhall not have Privilege. 
Hard. 365. 

Otheriils, if it be by one as Debtor only, for that is a general Privi- 
lege, which does not take away Privilege elſewhere. Hard. 365. R. 
3 Leo. 223. WD 


That he is a Tinner, and that Edw. 1. granted to the Tinners of Corn- (D. 7.) 
wall not to be ſued elſewhere than in the Stannary Court, upon Contracts 5 Tinner. 
arifing within the Liberty, and that this Contract aroſe there. R. Mo. 849. 

1 Rol. 295, R. 2 Rol. 44. Vide Courts (L. 1. &c.) z 

But the Defendant ought to ſhew the Patent, for he is privy to it. 

R. Mo. 849. Dub. 1 Rol. 2906. 

And it is no Plea, where the Defendant is in Cusſtod Mar' de B. R. R. 

2 Bul. 122, 3. b 


That he is Monetarius, and by Letters Patent of Edi. 2. ought to be (. 8.) 
impleaded before the Warden of the Mint, and not elſewhere. Ty IT 
Ent . 3. ; 


O. 9.) At what Time it ſhall be pleaded. 


A Plea to the Juriſdiction ſhall not be after a general Imparlance, as, that 7;a: Pop. 
Land is ancient Demeſne. Dub. Cro. Car. 9. Did. 1 Vent. 236. R. ut (. 20. 
dicitur Lat. 83. but there per 2 J. contra. R. Dy. 210. b. in Margine, 
That it lies after Imparlance in that particular Caſe, but there a Judgment 
is cited, that it is not good after Imparlance. 

That he is a Peer. R. 1 Sid. 29. 

That he is of the Privy-Chamber. R. Ray. 34. 
Il bat he is an Attorney, &c. of another Court. Lut, 639. R. Sho. 49. 
K. 9 Edw. 4. 53.6. | 5 

Or other Privilege. Hard. 365. Sav. 131, Bro. Privilege 7, 25. 

Tho' the Imparlance be prayed by Miſtake, or Ignorance. 2 Rol. 294. 

So, after a Diletur in the Sheriff's Court, which is in Nature of an Impar- 
lance, to have a foreign Attachment, the Garniſhee ſhall not plead to the 
Juriſdiction of the Court there. R. Carth. 26. „„ 

So a Writ of Privilege ſhall not be allowed to an Attorney, &c. who 
claims Privilege of Suit in another Court, after a Plea, by which he allows 
4 JG of the Court, where the Action is brought, R. Mo. 34. 

at. 33. nk 5 | 

So if an Attorney of C. B. be ſued in B. R. by A. and waive his Privilege, 
he may afterwards be ſued there by any other, and cannot claim his Privi- 
CT: 5 „ | | | 

But a Defendant may plead Privilege after general or ſpecial Bail, for, 
5 put in, he is not in Court. R. 3 Lev. 343. 1 Sal. 2. Vide 
I Sal. 8. 1 fe 

So he may plead Privilege as an Officer or Attorney of C. B. tho? ſued by 
Bill in Cuſtod Mar“, and the Plaintiff replies quod eft in Cuſtod Mar'; for 
where he is not in actual Cuſtody, but by Suppoſition upon Bail, he may 
_ plead Privilege, for the Sheriff cannot take Notice of his Privilege. Per 

„ ED 5 | 
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- is; a Stperſedeas to a Suit. by Reaſon of his Privilege, after he has ac- 
knowledged the juriſdiction of the Court, comes too late. R. as, | 
3 6. 30.a. Vide 20 H. 6. 32. 4. 

When a Juriſdiction ſhall be ouſted by Cogn demanded. V TY Co- 


— in Courts (P. 2, 3.) 


650 Plea to the perſon of the Praintifr 


(E. 1.) Villenage. 


O the Perſon & the Demandant or Plaintiff it may be pleaded i in 
Abatement, that he is a Villain to the T enant or Defendant. Co, 
Lit. 128. 4. 

Tho' he be a Villain Regardant, or in Groſs. Co. Lit. 12 3. 6. 

Tho' he be his Villain only for Life, or Years. Co. Lit. 123. 6. 

Bit in an Action for the Trial of his Liberty, as Libertate probanda, 
 Homine replegiando, &c, it is no Plea, that the Plaintiff is his Villain. 

Nor in an Appeal of the Death of an Anceſtor, or Huſband. 1 H. 4. 
5. 6. Co. Lit. 123. b. 

Nor in an Appeal of Rape by the Nief againſt her Lord. Co. Lit. 123. 5. 

3 in an Appeal of Robbery, or Mayhem, Co. Lit. 1 23. 6. 
126 

Nor in an Action as Executor againſt his Lord. Co. Lit. 124. 4. 

But in Actions, which a Villain may have againſt his Lord, the Lord 
ſhall make Proteſtation that the Plaintiff is his Villain; otherwiſe the Plain- 
tiff ſhall be infranchiſed. Co. Lit. 124. 4. 6. I H. Fo 5. b. 

So in an Action by a Villain againſt a OO, it is no Fan. that the 


Plaintiff is Villain to another. Co. Lit. 123. 6. 


Vide Poſt (F. 3: * 
- 1 Outlawry. | 
So it may be pleaded, that the Demandant or Plaintiff i is outlawed, Co, 


Lit. 128 4. Vide Lut. 6. 1529. | 
When the Cauſe of Action is forfeited by the Outlawry, it may be pleaded 


in Bar. Co. Lit. 128. 3. 3 Lev. 29. 


Or in a Scire Facias upon a Judgment in Treſpaſs, by which the Damages 
are aſcertained. R. per 3 J. Jon. 239. Vide Plader, (3 L. 12.) | 

But when in Ga Le Actions the Damages are uncertain and not forfeited, 
(as in Treſpaſs, &c.) and in real Actions, it ſhall be pleaded only in Abate- | 


ment. Co. Lit. 128. 6. R. Ow. 22. 


And it may be pleaded i in Abatement, tho! it be plegdable i in Bar. Semb. 


Tut. 1004. 


And is a good Plea, tho' the Suit be by Way of Diſcharge; as in an 
Audita Querela. R. 2 Cro. "1 7 
So Outlawry of one Demandant is a Plea to both. 
Unleſs he be outlawed for Felony ; for that is a Severance in Law. 
So in perſonal Actions, Outlawry of one Plaintiff is a Plea to both. 
7 So Outlawry may be pleaded in Bar to Part, in Abatement to other Part. 
ut. 1513. 
In an Action by Huſband and Wife, it is a good Plea, that the Wife 
was waived. | 


So if a Woman be Demandant or Plaintiff, that ſhe is waived. Lut. 39. 
: | | . a 80 
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ABATEMENT. 
So in an Appeal, Outlawry i in a en Action is a good Plea, St. P. C 
149.2. 
80 in an Information Qi tam, Sc. 
Outlawry upon meſne Proceſs, 
Or after Judgment. Lut. 1529. 


So in Error by two of a Judgment againſt them, Outlawry of one of the 
Plaintiffs. Ag. 2 Cro. 616. 


80 Outlawry of a Teſtator is a Plea to an Action by an Executor. 
Lut. 1604. 


If one Defendant is outlawed, the Plaintiff may declare againſt the 
other alone. Vide Lut. 35. 


And tho' the Outlawry be erroneous, it is not a bad Plea till it be rever« 


R. 2 Mod. 267. 


4 


ſed, R. Lat. 40. 


But Outlawry is no Plea, when a Man faces en auter droit; as Executor or 
Adminiſtrator. Co. Lit. 128, a. 


Or in another Capacity ; as in an Action by Mayor and Commonalty, 
Outlawry of the Mayor is no Plea. Co. Lit. 128. a. 


So it is no Plea in a Writ of Error to reverſe the ſame Outlawry. Co. 
Lit. 128. 4. 1 Sid. 43. 

Or another Outlawry. Co. Lit. 128, a. Du. unleſs thie other Outlawry 
be alſo erroneous. Bac. Elements 7, 8. 
Nor in an Attaint. Co. Lit. 128. a. 1 Sid. 43. 

Yet if a Man in Priſon upon a Capias utlagatum eſcapes and is retaken ; in 
an Audita Querela, the Outlawry is a Plea. R. 1 Sid. 43. 


So in Error, Attaint, Audita Querela, &c. which are for a Diſcharge, 
Outlawry of one Plaintiff is no Plea. R. 2 Crv. 616. 


Nor when the Outlawry is in a County Palatine ; as in Cheſter, Durbam, 


&c. Co. Lit. 128. a. 


Outlawry cannot be pleaded before the Exigent returned, and the Out- 
lawry recorded. Co, Lit. 128. 5. 288. 5. 


Nor without ſhewing the Record of the Outlawry ſub pede Hgilli. Co. 


Lit. 128. 6. 


Except when the Outlawry is in the ſame Court; for then it need not be 
ſhewn ſub pede ſigilli. R. Lut. 40. R. 2 Mod. 267. Lut. 15 14. 


If it be not ſub pede figilli, the Plaintiff ought to refuſe it: For if he 5 
cepts the Plea, he cannot demur for it. R. 1 Sal. 217. 


Nor can Outlawry be pleaded without an Averment, that they are the 
ſame Perſon. 


But if it be ſaid predi# Plaintiff, no Averment is neceſſary. R. Lut. 40. 


Nor without concluding prout patet per Recordum; for if the Plea con- 


cludes, Et hoc paratus eft verificare, it is bad. R. 3 Lev. 29. 


If the Outlawry be erroneous, the Plaintiff ſhall not take Advantage 
of this by Way of Replication, but muſt reverſe it by Error. R. Lut. 40. 


But he may reply, that the now Plaintiff was dwelling at another Place; ; 
for then he is not the ſame Perſon. R. 1 Leo. 87. 


If the Demandant or Plaintiff imparles after a Plea of Outlawry, and 
before the Plea determined obtains a Charter of Pardon, his Writ ſhall not 
abate; but he ſhall proceed. 44 Ed. 3. 27. a. Co. Lit. 128. B. 

So in an Appeal, if Outlawry be pleaded and afterwards W or re- 
verſed, the Plaintiff may purſue his Appeal. Sz. P. C. 149. a. 

80 Outlawry ſhall not be pleaded after e 2 Rol. 59. 


. 3 


Fiae in 
Pleader, 
(2 W. 24.) 


Vid: Alien, 
(C. 5.) 


the e Jury hall come. 75. D. br. 6.6. 7s. K. 1 8d, 357 


\ 
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E. z.) Attainder. 


80 it may be pleaded in Abatement, that the Plaintiff is attainted of 
Treaſon, or Felony. Co. Lit. 130. a. N 1. Sho. 15 5. 

Or attainted in a Premunire, Co. Lit. 129, b. 

Or hath abjured. Co. Lit. 128. 4. 
| $0 if the Cauſe of Action is forfeited by the Artainder, it may be Pleaded 
in Bar. Bro. V. M. 252. 
But it is no Plea in Error for Reverſal of the ſame Attainder. Bac. Ele- 
ments | 

Or 4 OR Attainder. Dub. Bac. Elements 7 8. 

So it is no Plea, if the Attainder was pardoned before the Cauſe of 
Action. Adm. Sho. 155. 

So a Defendant cannot plead, that he himſelf is attainted. Dub. 1 2. 330. 


K. Co. Ent. 246. 6. 248. 4. TIO 38. 46. 


(E. 4.) Alien born. 


80 it may be pleaded in Abatement in an Action real, perſonal or mixt, 
that the Demandant or Plaintiff is an Alien, if he be an Alien Enemy. 
Co. Lit. 129. 6. Aft Ent. 11. 9 Ed. 4, 7. 

Or to the Action. Co. Lit. 129. b. 

And in an Action real or mixt, that he is an Alen tho he be in Amity. 
Co. Lit. 129. b. a 

So Alien Enemy is a Plea in an Action en auter lui, as Executor, Sc. 
R. Cro. Elix. 142. 

So in an Action upon an \ Obligation by an Executor, it may be pleaded, 
that the Teſtator was an Alien Enemy. Semb. Lut. 34. Skin, 370. 

But it ought to appear, that he was an Alien Enemy at his Death, R. 
Skin. 370. 

Yer 2 the Replication be, that he continued here till his Death by the 
King's Licence, it ſhall be intended, that he came with . R. 
„ 

Plea that he is Aljen: born is 200d, tho! it is not All de patre ef matre 


extra higeantiam, Sc. Sho. 349. 


So tho' it is not ſaid natus, but oriundus extra ligeantiam. R. 4 Mod. 40 4. 

But in an Action perſonal, it is no Flea, that the Plaintiff 1 is an Alien, 
if he be in Amity. Co. Lit. 129. 6. 

As in Treſpaſs Qyare clauſum fregit. 32 H. 6. 23.6. 

Nor in Debt, Action upon the Caſe for Slander, &c. R. Dy. 2. _ 

Nor if one ſues en auter droit, as Executor or Adminiſtrator. R. Cro. 
Car. 9. Skin. 370. 

If an Abbot or Prior ſues in Right of his Monaſtery. Co. Lit. 129. a, b. 

SO it is no Plea in a Scire Facias upon a Judgment, that he is an Alien; ; 
for it ought to be pleaded to the original Action. R. 1 Sal. 2. 

9 8 in Error on a Judgment in an Information againſt him. Co. Lit. 
129 

. Nor in any Writ of Error. 1 Brownl. 42. 

So it is no Plea, that he is an Alien Enemy, when a Man i 1s under the 
Protection of the King. R. 1 Sal. 46. 

To a Plea that he is an Alien born, the Plaintiff may reply, that he was 
born within Ligeance. 

And the Replication ought to yo, where he was born, and from thence 


And 


6 ABATEMENT. | — 

And it ought to conclude to the Country; for it ſhall be tried where the 2 
Writ is brought. R. 1 Sal. 2. 
Otherwiſe, where it is pleaded in Bar; for then it ſhall conclude with an 
Averment. 1 Sal. 2. R. 4 Mod. 28 5. 

So the Plaintiff may reply, that he is made Denizen by Letten Patent. 
9 Ed. 4. 7.6. 
Or naturalized by Parliament, 3 H. 6. 55. 4. 


— 


(E. 5.) Profeſſian, 


SO it may bs pleaded in Abatement, that the Demandant or Plaintiff is 
profeſſed in Religion. Co. Lit. 132. 4. 
But Profeſſion out of the Realm, is no Plea; for it cannot be tried by the 
Certificate of the Ordinary. Co. Lit. 132.6. 
So Profeſſion is no Plea, where one ſues en auter droit as Executor or 
Adminiſtrator. Co. Lit. 132.6. 
I a Parſon or Biſhop ſue for a Matter in Right of his Parſonage or Bi- 
ſhoprick. Co. Lit. 132. b. 
if the Sovereign of a religious Houſe, as the Abbot, Sc. ſue ! in Right of mn 
his Houſe. Co. Lit. 132. 6. 
So if the King's Farmer ſue for a Matter that concerns his Farm. 
2 H. 4. 7. a. 
So i a Man profeſſed joins with his Sovereign; as a Monk with his Ab- 
bot, in Battery. Co. Lit. 132. 6. 
Or in Conſpiracy. Co. Lit. 132. b. 
Or if a Man profeſſed be enabled to ſue 80 the King's patent. 
Or by . 8 
Or by the Pope's Bull. 
So now by St. 31 H. 8. 6. od 33 H. 8. 29. All Men nd Women pro- 
feſſed may purchaſe, ſue and be ſued, &c. in the fame Manner as if never 
profeſſed. | 
Profeſſion of one 88 abates the Writ for all. 7 H. 1 2. 4. 
Otherwiſe, of an Executor Plaintiff. 3 H. 6. 24. . 
It Profeſſion of the Demandant or Plaintiff be leaded, it is Sagen 
to ſay, that he was profeſſed without ſaying, that he 16. 1 Ed. 3 = 
When a Writ abates wy Feng * the Writ, Vide Pop ny FR . To 'Y 
Vide 755 . I 5. = 


. | E. 6.) Coverture. 


So it may be weed: to the Perſon of the Plaintiff, that ſhe is a Feme- 
Covert, Co. Lit. 132. 6. Aft. Ent. . 


"IM ſhe is the Wife of the Dean. Semb. 7 Ed. 3. 20 . 1 Brow. 
A 03+. 


A YC A KS. 


CR 
So in an Action by Huſband and Wife it may be 1 that ſhe was 
not Covert at the Day of the Writ purchaſed. Th. D. . 11. c. 2. 57 8. 
Or that they never were married. Sho. 50. 
T 5 there was a Divorce between them, and ſo he is not his Wife. 5 
39 Ed. 3. 32. 
But it is no Plea, if the Huſband be baniſhed. Co. Lit. 132. : R. 
Mo. 851. 2 H. 4. 7.4. 
Or bach Daren, Co. Lit. 1 132, b. J 33: 3 25 
Vol. I. Eo D | 5 1 


— 


excommunicated. Co. Lit. 134. 4. Lu. 1 


formam Statuti. R. 3 Lev. 67. Vide 2 Mod. Ca. 44. 


3 . 


of the Biſhop declaring it. Co. Lit. 133. 5. R. Lut. 19. 
ficient unleſs it be ſub pede ſgilli. Lut. 19. Vide 3 Lev. 333, 4. 
| their Certificate of it under Seal. Lut. 19. 


Perſon. 2 Chas 82. 


the Biſhop. 


* 4 * 
do. 
E 


AB ATE ME NT. 
or if chere be a Divorce, tho the Divorce be only 4 Menſ# et Thoro, D. 


Mo. 666. 
So it is no Plea, if the Queen Conſort ſues alone. Cv. Lit. 133. 4. 


Lid Pot E. . | 


- 
e 5 
. LS 

3 


(E. * Excommunication. 


So it may be pleaded i in Abe that the Demandant or Plaintiff 1s 


| Tho' he ſues as Executor or Adminiſtrator. Co. Lit. 1 34.4. 3 Lev. 208. 

Or in his political Capacity, being a Corporation ſole ; as Biſhop, &c, 
Co. Lit. 134. 4. 

So it 5 be inded, that the Plaintiff is a Popiſh Recuſant Convict, 
and therefore quaſi excommunicatus by Stat. 3 Jac. 1. R. 3 Lev. 20 8. 
1 Brow. Ent. 5. Lev. Ent. 11. 2 Med. Ca. 43. Chft 3. 

But that he is a Recſant, is not good, without an Avermcht that he is a 
Popiſb Recuſant. R. 3 Lev. 11. 

And Convict de papal: Recuſantia. R. 3 Lev. 67. 

So that is not good, without ſaying, that the Conviction was 5 feeundum 


And the Record of the Conviction ought to be brought into Court. R. 


And the Plaintiff may reply, that the Conviction i is pardoned. 3 Lev. 
11, 333. 

80 the Plea is not good, without ſhewing, beddre whom he was 
convicted. 

Without ſaying, ef hoc paratus eft verificare per Recor. R. M. 5 G. 1. 
in C. B. betw' Moor and ( Comyns's Reports 307, 309.) 

Dub. Whether it ſhall not be (ib pede illi. 2 Mod. Ca. 4 3. vide 3 Lev. 
334. (Compns's Reports 308, 309.) 

But it is no Plea in an Action by a Corporation aggregate, 

That the Mayor is excommunicated. Co. Lit. 134. a. 

Nor in Prohibition, &c. that he who ſues Qui tam, Gc. 1 is excommunica- 
ted ; for he ſues for the King alſo. 12 Co. 61, 

Nor Excommunication by the Pope. Co. Lit. 134. a. 

Nor Excommunication by the Biſhop himſelf, who is Defendant in the 
Cauſe; for it ſhall be intended for the ſame Cauſe, unleſs the contrary ap- 
pears. Co. Lit. 134. 4. 

Excommunication of one Plaintiff is a Plea to both. D. 3 Lev. 208. 

The Plea of Excommunication ought to ſhew the Letters under the Seal 


If the Party ſhews the Certificate of the Biſhop in his Plea, it is not ſuf- 
So if the Excommunication be by the Delegates, he ought to ſhew 


Ought to ſhew the Time of the Excommunication. 2 Cro. 82. 
And aver, that the Party excommunicated, and the Plaintiff, are the ſame 


Ought to ſhew, by what Biſhop. R. Me. 775. 
If Excommunication is Pleaded, it ſhall be tried by the Certificate of 


And none but the King 's Court can write to the Biſhop, Co. Lit. 134. 4. 
None but the Biſhop, 5 one that has ordinary Juriſdiction and is imme- 
diate Officer to the King's Courts, can _ eee. Co. Lit. 

134˙ 4. Vide Cert Nate. 5 | 
3 As 
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As the Dean and Chapter, in Time of Vacation. Co. Lit. 134. d. 
The Archdeacon of Richmond. Co. Lit. 134. 4. | 
A Certificate, that another Biſhop certified him, is not good. C9: 

Lit. 134. 4. 1 . | 
If the Biſhop die, his Certificate is in force. Co. Lit. 134. 4. 
But Excommunication may be certified by Letters teſtimonial ſub /gi1h, 
as well as by direct Certificate. R. 1 Vent. 222. | 
y the Plea of Excommunication the Defendant ſhall go quit without 
Day, but the Writ ſhall not abate; for upon Letters of Abſolution the Plain- 
tiff ſhall have a Re-ſummons or Re-attachment upon the ſame Original. 
Co. Lit. 134.a. R. Lut. 19. 1 | | | 
And therefore it ſhall not be ſaid, petit judicium de brevi, but it ſhall be 
faid, reſponders non debet. R. 3 Lev. 208. . Se 

Nor ſhall it conclude with petit judicium de brevi, but quod loquela rema- 
neat fine die quouſque, Sc. R. Lut. 19. I no 
And reſpondere, for reſponders, is bad. R. 3 Lev. 240. 
To this Plea the Plaintiff may admit the Fact, whereupon Judgment 
ſhall be quod loquela remaneat quouſque. Vide Co. Lit. 134. b. 

Or, reply, that the Plaintiff is abſolved, 

Or pardoned by a general Pardon. Dub. 2 Cro. 212. 

If an Abſolution be produced, it is not ſufficient, unleſs it appear to be 
by the ſame Biſhop, or by the Archbiſhop, &c. upon Appeal. R. Mo. 775. 


(E. 8.) Another, who ought to join, not named. 


So it ſhall be pleaded in Abatement to the Ability of the Demandant or (E. 8.) 

Plaintiff, if he ſues alone, when others ought to join with him in the Pareener. 
Action. Bra. I. 5. de exceptionibus, c. 25. Pl. I. 6. c. 38. 

As, where one Parcener ſues without the other, who claims a Right to 

the ſame Land from the ſame Anceſtor. Co. Lit. 164. 4. 
So in any Caſe, if one Parcener ſues alone, when the other Parcener 
_ ought to join with him, the Tenant or Defendant ſhall plead in Abatement. 

When Parceners ought to join, when not. Vide in Parcener (A. 5.) 

So if one Parcener bring Treſpaſs againft the other, it is a good Plea, that 

they hold as Parceners. 15 Ed. 4. 2. | | „ 

So in Mortd anceſtor, Darrein Preſentment, &c. Th. D. J. 11. c. 26. . 6. 
Tf the Tenant ſays, that the Land is departible by Cuſtom among the 
Heirs Males, and that the Demandant has a Brother not named; it is ſuffi- 

cient without ſaying, among whom the Land was parted. Vide Th. D. J. 11. 
ez 26. % 1. K 3. 101; 9 Be. 3-407, +) 
So if the Tenant ſhews that the Land is Gavelkind, and deſcended to 
the Demandant and R. his Brother, it is ſufficient, without ſaying, that R. 
is alive; for if R. had iſſue, the ifſue ought to join; if he died without iflue, 
the Demandant ought to make Title as to K.'s Moiety. Th. D. J. 11. c. 26. 
„„. 3 29-5 0 Ea 
Vide Peſt (F. 4.) 


So if one Jointenant ſues, the Defendant may plead, that the Plaintiff (E. 9) 
has nothing except jointly with ſuch a one. Th. D. J. 11. c. 27. ſ. 5. eintenant. 
In all real and mixt Actions Jointenants generally ought to join, for they 
have but one joint Title, and one Freehold. Co. Lit. 189. 4. 195. „ 
And therefore, they ought to join in a Writ of Right, Præcipe quod reddat, 
Aſſiſe, Waſte, Quare impedit, &c. Th. D. J. 2. c. 2. | 
So they ought to join, tho' one only has Cauſe of Complaint : As in 
Aſſiſe, where a Tort is done by the Leſſee for Years of one, which ouſts 
the other Jointenant. Th. D. J. 2. c. 2. . 16. wy 
E 80 


12 


(E. 10.) 
Tenant in 
| Common, 


(E. 11.) 
Baron and 
Feme. 


7 
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80 they ought to join in Treſpaſs, and other perſonal TT where 


they have a joint 1 
$0 in Debt, or Avowry for Rent. R. p Mod. » 5M 
A ſurviving Joint-merchant and the Executor of the other Joint-mer- 
chant, who is dead, may join in Aſumpit, &c. for Goods, which be- 
longed to them as —— 2 Lev. 228. R. cont. Sal. 444. Vide Pot 


(E. 12.) 
But they ought not to join in an Audita Querela, where Execution is ſued 


againſt them on a 928 — for it is a ſeveral Grievance. R. 


Naoœy 1. 


Vide Poft (E. 12. F. 5. ) 


80 K Tenant in Common ſue a perſonal Action for a Matter that concerns 
his Tenements in Common, as Treſpaſs Qyare clauſum fregit, &c. without 
his Companion, it may be 1 in Abatement. D. 1 Sid. 49. Th. D 
1 J. 4. Co. Lit. 198. a. 1 Sal. 4. R. 5 H. 4. 1.6. 

Or an Action upon the Caſe for a Nuſance, Gc. 2 Cro. 231. 

So if he ſue a real Action for an entire Thing; as an Aſſiſe for the Service 
of an Horſe, which is denied. Co. Lit. 197. 

Or a Quare impedit; for the Preſentation is entire. Co. Lit. 197. 6. T1 h, 


D. * . 6.4. . 
Or a Writ of Raviſhment or Right of Ward; for the Body is entire. Co. 


F T9 D422. 3-5: 

So if he ſue a Detinue of 6 Co. Lit. 197. b, Th. D. J. 2. 
g. 3. /- Se 

Or Warrantia Chartæ. Co. Lit. 197. B. 

So if he ſue Debt for Rent reſerved by them _ a Leaſe for Years, 
Lit. , 316. 
So in Waſte upon a Leaſe for Years. 2 Mod. 62. 

So if he ſue an Action upon the Caſe for plowing their Lands, whereby 
their Cattle are hurt; for it is not any ſeveral Damage. R. Jon. 142. 

But Tenants in Common ſhall not join in a real Action generally; for they 


have ſeveral Titles. Lit. ſ. 311. 
Nor in a Writ of Entry upon the Stat. R. 2. or upon Stat. 8 A5. . 


D. J. 2. 6 . K. 

Nor in a Writ of Waſte upon a Leaſe for 1 Vide 2 Mod. 61. 

Nor for forging of uſe Deeds; for that concerns the Inheritance. 
2 a. 231. 

So if they make a Joint Leaſe in Tail or for Life 5 Rent which 
is not entire, but may be divided, they ſhall make ſeveral Avowries for the 


Rent; for that is incident to the Reverſion, which they claim "7 ſeveral 


Titles. Lit. ＋ 314. 
So if a Diſtreſs for Rent not entire be reſcued, they hall not join in Reſ- 


cous. Lit. . 314. 
So they ſhall not join in an Avowry for Rent not entire reſerved pon a 


Leaſe | for Years. Lit. ſ. 317. ; 


So in Qyare impedit, &c. if one Jointenant releaſe, the other Chall ſue 


alone without him. Co. Lit. 197. b. 
When a Tenant in Common ſhall have an Action ms his Com- 


| _ when not, Vide Poft (F. 6.) 


By the Cuſtom of London a Wife who i is a ſole Merchant, ſhall —— 
an Action without her Huſband. 1 Ed. 4. 6. a. 
V. nat Poft iy 7. ie 
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nt. Tx. 


ABATEMENT 
80 in every Caſe where two make a Contract, and the one ſues alone 
without the other, it may be pleaded in Abatement ; as, if two deliver 
100 J. to A. and ofie ſues an Account for it. 10 Ed. 3. 489. Vide 10 Ed. 
4. 5. . 

If there be a Bailment of a W riting by two, and one brings Detinue. 

24 Ed. 3. 24. Tb. D. J. 2. c. 3. J 6. 

If an Obligation be given to A. And B. and one only ſues, without ſhew- 


ing that the other is dead, the Defendant may plead in Abatement, that the 
other is alive. 


-Semb. 1 Sid. 238, 420. 1 Vent. 34. 
Or the Defendant may upon Oyer demur. 1 Sid. 238, 420. 1 Vent. 34. 
So if there are ſeveral Part Owners of a Ship or Goods, they ought to 

join in a Suit againſt him who takes them away, or prejudices them. N. 

3 Lev. 354. 1 Sal. 32. Vide Navigation (J. 3.) | 
So if one Joint-Merchant die, his Executor and the Survivor ſhall | join 

in Trover or other Action for Goods that belonged to them jointly. Dub. 

whether they ought, Sho. 189. Adm, Lut. 1493. R. 2 Lev. 188, 228. 

R. contra Sal. 444. Vide Merchant (D.) | 


So if a falſe Return be made to the Prejudice of Gen, by which they 


are put to a Charge, they may join in an Action; for the Charge of the Pro- 


ſecution, which was joint, 1s the Cauſe of the Action. R. 3 Lev. 362. 


13 
(E 12) 


Joint Con- 
tractor. 


But if ſeveral have an Intereſt in a Thing, yet if the Cauſe of Action be 


not joint, one alone may have the Action: as, if a Charter be made to four, 


and one of them bails it to A, he alone ſhall have Detinue for it. 18. D. 
E. , . | 


In Treſpaſs for cutting down Trees growing on a 8 the Copy- 


holder ſhall ſue Treſpaſs without the Lord, and the Lord without his Copy- 
holder. 2 H. 4. 12. 


So if Goods bailed are taken out of the Poſſeſſion of the Bailee, the 
Bailee ſhall have Treſpaſs alone, and alſo the Bailor alone; and if one reco- 


vers, the other's Writ ſhall abate. 


48 Ed. 3. 20, 21. 


If one Obligee delivers an Obligation made to him and others unto = 
Attorney, who cancels it, he alone ſhall have 'an Action for it. R. 


Lat. 124. 


So if one Joint-Tenant or one Joint. Merchant ſues, and it is not pleaded 


in Abatement, no Advantage ſhall be taken of | it in Evidence, 
2 Lev. 113. 4 Mod. 181. 


Nor if it appears by a ſpecial Verdict. R. 5 Lev. 3 5 3. 
Nor can it be pleaded in Bar. R. Sho. 189. 
Vide Pct (F. 8.) 


1 Sal. 290. 


I Sal. 32. 
e 290. Carth, 170. 


So if one Executor ſues wittiout naming the others, the Defendant ſhall 
plead in Abatement, that there is another Executor living not named, Aſt. 
Vide in Pleader (8D. 2:).- 

Tho'oneExecutot is ſevered; for there ſhall not be 88 and Severance, 
where the Converſion is ſince the Death of the Teſtator. R. Hard. 3 17. 


(E. 13.) 


Executor. 


Tho' the other Executor be within the Age of 17 Years, R. Le.. 130. 


R. 2 Sand. 213. Ray. 198. 


Tho' the other Executor does not RV Ve R. 1 Lev. 102; 
Tho he refuſes Adminiſtration before the Ordinary. Th. D. J. 2. c. 11. F 6. 


So if the one be of the Age of one Year only, and the other proves the 
Will alone, and takes Adminiſtration during the Minority of the other. 


R. Tel. 130. 1 Brownl. 101. f 

But if one of the Executors be an Infant, and the other of full Age 
proves the Will alone, he alone may maintain an Action without | joining. 
the Infant. R. 1 Lev. 181. 


Vox. I. 


1 + oth 
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Or may alone have a Scire Facias upon a Judgment obtained by his Teſ- 
tator. R. 1 Lev. 181, Ray. 198. 
Yet Infants Executors may Join with him of full Age i in a Scrre Facias, 
Ray. 198. | 
80 F two Executors join, .and aver that they have proved the Will, 


where it appears that one only — it; it is no Cauſe for a Plea in Abate- 
ment. 1 Sal. 3. 


; Vide * Wh 10.) 


(E. 14.) So if thare are two Adminiſtrators, and the one 105. alone; the Defen- 
— plead, that there is another Co-Adminiſtrator living not named, 


Raft. Ent. 324. c. Reg. 140. 4. Vide in Pltader TO 10.) 
| Vide Poſt wy IO, ) 


(E. 1 5. ) Several Joined, when one only ought to ſue, 


_ may be pleaded in Abatement, that ſeveral join, when one alone 
ought to ſue the Action; as in Treſpaſs Qyare clauſum fregit by three, 
when one alone ought to ſue, R. Cro. El. 143. Dub. 2 Ed. 4. 23. 
; . R. 1 Leo. 315. 
So in a Quare impedit by two, when the one had nothing | in the Patro- 
nage. 11 H. 4. 54. 
So in a real Action by two, 12 H. 4. 15. 


So if Principal and Bail join in Error of a Judgment againſt them; for 
the Judgments againſt them are ſeveral. R. 2 Cro. 384. Hob. 7%. Cre. 
Car. 300, 408, 575." R. 1 Rol. 294. Jon. 360. 

But when two have one entire joint Damage by any Wrong, they may 
join, tho their Intereſts are ſeveral; as, two Lords of two Manors may join 
in an Action for not grinding at their Mills, when the Party ought to grind. 
at the one or the other. R. 2 Sand. 116. 

If a Man plead, that the Plaintiff or Demandant has nothing but 

. ' Jointly with ſuch an one who is alive and not named, he ought to ſhew, 
. where he is living; for the Iſſue ſhall be joined upon the Life, not u 
the Death, which comes on the Part of the Tenant or Defendant. 
22 Ed. 3. 8. 
If a Man plead 3 on the Part of the Plaintiff or Demandant, 
he need not ſhew, of what Gift. M. 19 H. 6. 32. Agr. 21 Ed. 4. 78. 


Jointenure on the Part of the Tenant or Defendant, Jide Poſt (F. 5 ) 
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(E. 16.) N. o ſuch Perſon in rerum naturd. 


So the Defendant ſhall plead to the Perſon of the Plaintiff, that FR ne- 


ver was any ſuch Perſon in rerum natur. Bro. Brief de DL; 
c. 7. . Ent; 10. 


Or, that there never was one of che Plaintiffs in rerum naturd. | 
Or, that there never was ſuch an one in rerum naturd as A. who is named 


another Defendant. Per Vaviſour. 21 Ed. 4. 6. Bend. H. 1 196. Th. D 
. II, e. . 8. abi 0. 


And, no ſuch Perſon in rerum naturd, as to one, abates the whole Writ. 
R. 27 K. 8. 26. 5. 


But, chat there was no ſuch Petſon at the Day of the Original purchaſed, 


is ill; for he ought to ſay that he was dead before the Original purchaſed, 


or that there never was ſuch a Perſon i in rerum naturd. Bro. Brief 25, 70. 
23 Bd. 4. 6. e 


3 5 
(E. 17.) 


5 ö 
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(E. 17.) Death of the Plaintiff 


| 80, that the Plaintiff died before the Original purchaſed. Af. Ent. 8. 
Vide Reg. pl. 293. Dub. 2 Vent. 196. 

So, that one of the Defendants died before the Original 1 27 H. 8. 
26.6 Reg. pi. 293. 

Tho” it be in an Action in which the Death of one Defendant Sits not 
abate it, as in Treſpaſs; for here the Writ was always falſe. Bro. Brief 17 5, 
301. Th. D. 1. 11. c. 7. J 1, 2, 4, 5. Dub. Vide Peſt (H. 35.) 

In an Aſſiſe. Per Kniwvet. 23 A. pl. 10. 

So the Death of one Defendant before the Original purchaſed abates 65 
whole Writ. 27 H. 8. 26. 6. = 
When a Writ abates by the Death of the Plaintiff or r Defendant — 


lite, Vide Poft (H. 32, 33, 34, 35.) 


(E. 18. ) Miſnoſmer of the Plaintiff, 


So he ſhall plead Miſnoſmer of the Plaintiff, if his Chriſtian Name be (E. 18.) 
miſtaken, In Name of 
Or if his Chriſtian Name be omitted. —_ 
Tho' he be known by the Name by which he ſues; for he can have but 
one Name of Baptiſm, and ought to ſue by his _— Name, and not by the 
Name by which he is known. Th. D. I. 3. c 
So if a Peer of the Realm ſue, he ought to fu by his Name of Baptiſen ; 
as an Earl. Th. D. J. 3. c. 1: {.6. 
Yet a Plaintiff may fue by his Name of Confirmation, 75. D. I 3. c. 1. 
. 7. R. 2 Rol. 135. A. 
And a Corporation aggregate ſhall fue by it's Name of Incorporation only, 
2 Inſti. 666, 
As a Mayor and Commonalty, without the Chriſtian Name of the Mayor. 
12 Ed. 4. 10. 2 Inſt. 666. 
Dean and Chapter, without the Chriſtian Name of the Dean. Cone. 
14 H. 4. 10. Acc. 21 Ed. 4. 16. 2 Inſt. 666. 
The Warden and Fellows of a College, without the Chriſtian Name of the 
Warden. R. I Leo. 307. Vide 2 Inſt. 666. 
So a religious Man profeſſed ſhall ſue by his Name of Dignity without 
his Chriſtian Name; as an Abbot. Th. D. JI. 3. 6.1: Jo's 6. M. 8 Ed. 3. 
47. #. 29 Ed. z. 44. F. 1 * 
V ide Poſt (F. 17.) 


„, 


80 if the Surname of the Plaintiff be omitted, it ſhall be es. in. G. 19) 
Abatement. In Surname. 


Or if it be miſtaken, 

Dr if his Name of Baptiſm be joined to his Name of Office, it is not ſuf- 

ficient without his Surname; as A. Parſon of D. M. 27 H. 6. 3. 

- ot if the _—_ by which he is known is added, it is ſufficient, 1 
een | 

And the Plaintiff may reply to the Plea of Miſnoſiner, that he is known 

by the one Name or the other. | 

So if it be ſaid; A. the Daughter or Son . it is fafficient, without any 

other Surname, Th. D. Lr. £6:7;8 
So if a Feme- Covert be alles, the Wife of B. it is ſufficient, without other 


Surname; for ſhe cannot fue by the Surname of her Father, Th. D. þ 3. 
. R. 2 H. 4. 1.6, | 


] 


80 


„ 


„f EATEMENT: 
So if a Name be joined to the Name of Dignity, it is ſufficient, without 
other Surname; as A. Duke of B. or Earl of B. Th. D. /. 4-63: TE 
W. Archbiſhop, or Biſhop of 4. Th. D. J. 3. c. 3. ſ. 5. 


Vet if the Surname be alſo added, it is good. . c. . 
Vide N F. 18. * 


(K. 20 80 if the Plaintiff has a Name of Dignity, and it be omitted or miſtaken, 
OM of Pig it ſhall be pleaded in Abatement: As if he is an Earl, SC. of this Realm. 
8 Vide Tb. D. J. 3. c. 3. {7,5 : 

Or a Knight. Th. D. 53. N 1 14. Rex Pl. 288. 


Or a Biſhop. N 1 
Or where the Defendant is üer of an Hoſpital. Per Scrope. H. 9 
2 Ea. „ „ o. . . 63. . | | © 
Or Barenettus, and not Miles et Baronettus. 4 
So if a Statute be acknowledged by A. B. Arm', and he are bes 6 


comes a Baronet, and the Statute be extended againſt him by the Name of 1 
A. B. Arm', without ming him Baronet, the Proceſs ſhall be abated. R. 0 
Hob. 12 8 
But 8 of another Realm need not be 10 named; as an Earl f in 
France, &c. 20 Ed. 4. 6. a. 
Or in Ireland. Pal. 345. 
Yet a Writ againſt a King of another Realm * to name him King; 
as againſt E. Baliol King of Scotland. Th. D. J. 3. c. 3. % 7. T. 20 Ea. 4. 6. 
So againſt a Biſhop of Ireland; for he is a Biſhop of the Church univer- 
fal: Pat. 45, 5 
So if a Biſhop or Abbot be depoſed, he ſhall not afterwards be ſued by 
his Name of Dignity, for he loſes it. Per Paſton, 21 H.6. 3, 8 
So a Lord of Parliament, if he be not alſo a Dignitarys need not name 
| himſelf Dominus. Th. D. | 3 „ ee 
. Vet if he ſues by the Name of Dominus, the Writ ſhall not abate. T 5. 
| D. d. t 6696 - [43.805 51s 
So, if a Woman noble by Marriage afterwards marries beneath the Degree 
of Nobility, by which ſhe loſes her Dignity, if the Huſband and Wife fue, 
naming the Wife by her Name of Dignity, it may be paces: in Abate- 
ment. Semb. 4 Leo. 190. R. 7 79-1 „ 
©) 1de Pop (F. 19. ) 


. „32 
FE 


(E. 21.) 80 11 the Plaintiff Gas for any Thing relating to his Office he ought to 
2 of Of. name himſelf by the Name of his Office, otherwiſe it may be pleaded in 
: Abatement. 
As if a . brings Reſcous, and does not name himſelf Sheriff. 
1.0 H. 6 H. 7. AWE, 
ws +l. Tf a Monk, as the King' N ſues, and does not name himſelf Far- 
mer. $4 . 
If a Prebendary brings a real Action for Land of his Prebend, and does n not 
name himſelf eee erer 
— If a Præcentor brings a Qyare impedit = a Prebend annexed t to his Pre- 
SY, and does 1 name himſelf TTECELLOr. 14 H. 6. 14. Th. D. "8h 
8 
If a Prior, —— Parſon of D. 5 for a Matter e to chat 
Church, and does not name himſelf Parſon. P. 12 H. 4. 20. 10 H. | 
42. 0244. 17. TD. E228 6. 
If a Dean brings a Præcipe or other Adion by Reaſon of his being Dean, 
he ought to be named ſp. Vide Th. D. J. 3. c. . 3•· 1 Do = 
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If a Guardian in Chivalry ſue for any Thing, to which he has a Right 
as Guardian, and be not named Guardian. Th, D. J. 3. c 
If an Attorney ſue a Writ of Privilege, and do not name himſelf Attorney. 
M. 3 Ed. 4. 26. 
If the Warden of the Fleet ſue Privilegs, and be not named Warden. 
t. 
80 if a Man ſues as Executor, and does not name himſelf Executar. 
TD. 2.5.4. 6 5-4. 2; 
Or be only Adminiſtrator. iz. 
And where an Executor is ſued, he ought to be named Executor in the 
firſt Name; for it is not ſufficient in the alias Didtus., 30 H. 6. 5. 
But if an Officer does not intitle himſelf to an Action by his Office, he 
need not name himſelf by Name of Office; as, if a T reaſurer, Chancellor, 
D.. 
ka Man brings an- Alfiſe of a Chapel which he holds of the Cen of 
the King, he need not name himſelf Parſon or Chaplain ; for it does not ap- 
pear that he is inſtituted. Th. D. . 3. c. 5. J 2. 
So a Parſon need not name himſelf Parſon, in an Account * his Bai- 
Iiff for the Profits of His Church. A. 30 Ed. . 1. N D. re. 
Nor in Treſpaſs for an Aſſault or "te es rao, upon a Diſtreſs for 
Services due to his Church. Semb. 2 H. 4. 22. 10 H. 7. 5. Th. D. J. 3. 
. [4 | 
So a Dean in Treſpaſs need not name himſelf Dean. Vide Th. D. J 3. 
. 
Kr Heir need not name himſelf Heir, in a Detinue of Charters which 
he claims from his Anceſtor. Th. D, /. 3. c. 6. 


Nor an Executor name himſelf Executor, in Treſpaſs for Goods of the 
Teſtator carried out of his Poſſeſſion. P. 19 H. 6. 65. 


So an Aſſignee, in Covenant need not name himſelf Aſſignee. R. 2 Co. 
240, where he ſhews a * Aſſignment. 


Vide Peſt (F. 20.) 


So if a Plaintiff ſues, and to his Name of Baptiſm and Surname adds the (E. 22.) 
Addition of any Place or Vill, and that be miſtaken; it may be pleaded in In other Addie 
Abatement, Th. D. J. 3. c. 2. ſ. . 33 - 

So if the Plaintiff ſues by his Chriſtian Name and Surname with an Ad- 
dition, and in other Actions the Addition is omitted, it ſhall be pleaded in 
Abatement : As, if he ſues by the Name of Henry Norman of B. and in 
other Writs againſt the ſame Defendant in another County, is named Henry 
Norman only, the other. Writs ſhall abate where the Addition is omitted; 
tho' it was objected, that perhaps there was another of the ſame Name 


in the County where the firſt Action was brought, and not in the County 
where the other Actions are brought. M. 9 Ed. 3. pl. 40. Th, D. J. 3. 
. . 

So if a Prior ſue by the Name of the Prior of Sr. A. of B. and ſue another 
Writ by the Name of the Prior of Sf. A. near B; one of the Writs ſhall 
abate. 73.D. £3: 60.4 6. | 


So jf the Plaintiff 4 as an Officer; it is 2 good Plea, that he was not 
Officer at the Time. Th. D. I. 3. c. 4. / 3. 
So if the Plaintiff ſue by the Name of A. B. Gentleman, 905 it is 
3 that he is no Gentleman, it will be well. R. Upon Demurrer. 
od. Ca. 80. 
But if a Man ſue by the Name of Executor, in Treſpaſs for his own 
Goods taken away, the Writ ſhall not abate. P. 9 H. 5. 5. 


| 
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ABATEMENT. 


80 if a Man ſue by the Name of Adminiſtrator for his own Debt. Dub. 
9 H. 5. 5. Semb. Bro. Adminiſtrator, 21. 

So tho the Addition be imperfectly expreſt; as, if a Man ſue by the Name 
of A. B. Chaplain of the Chantry of T. without ſaying, i in what Church the 


Chantry was. 12 H. 4. 


19. 
If an Abbot ſue by the Name of A. Abbas beat” Mar Ebor' without ſay- 
ing Ecclefie beat” Mar”. Th. D. . 3. C. g. fe 1. J. 6. C. Je . 5. | 
Vide Poft on 22.) 


plea to the Perſon of the Defendant. 
(F. 1.) Profeſlion. 


Defendant may plead i in Abatement, that he is a Monk profeſſed, and 
ought not to be ſued without his Sovereign. Th: D. J. 4. c. 3. , 1. 
Tho” Ns Treſpaſs, or other cauſe of Action was 3 by the 
Monk, before his Profeſſion. Th. D. J. 5. c. 5. ſ. 1. 
But if he be made an Abbot, he may . ſued in an Account upon a 
Receipt whilſt he was a Monk. Th. D. J. 4. c. 3. /. 4. 


So in an Appeal of Robbery, a Monk ſhall be ſued without his Sovereign. 1 


1 D. . . 6. 
The Plea of Profeſſion in the Defendant ought to ſhews, that he is in Sub- 


jection alſo. 14 H. 4. 10, 36. 


Vide Ante (E. 5.) Poſt (H. 41.) 


F. 2.) Coverture. 


80 a ante may plead 3 in Abatement, that ſhe is Cooert-Baron. Reg. 
Pl. 290. Lut. 23. 


Or, that ſhe is the Wife of the Plaintiff. T; 5. D. I 11. c. 2. % 7. 12 


Ed. 3. 481. Ray. 395. 


Tho? her Huſband lives out of the Realm. Per 4 18 Ed. 4. 4. 
Tho' ſhe has given a Bail-Bond ; for if ſhe be Covert, it is not her Deed, 
R. 1 Sal. 7. Med. Ca. 311. 


Tho' the Suit was commenced in the inferior Court, and after bn 


: removed ; for the Proceeding in B. R. is de nov, R. 1 Sal. 8. 


But a Wife may be ſued alone without her Huſband, if the Huſband be i in 


Exile. Co. Lit. 11k:4 6D: £4 64 tc 
Or hath abjured the Realm. Vide Co, Lit. 133. a. Th. D. en 


So if he be an Alien Enemy, and out of the Realm. R. 1 Sal. 116. 

So in an Appeal of Death, or Felony. Th. D. J. 4. c. 4- . 2. Vide 
1 H. 4. 

80 if a Wife be received upon the Default of the Huſband, and vouch to 
Warranty, and the Tenant by her Warranty die; a Re-ſummons ſhall go 
againſt the Wife alone. Th. D. J. 4. c. 4. J 3. 

So a Feme-Covert may be indicted without her Huſband for a groſs Crime; ; 


as Felony, Recuſancy, &c. 1 Sid. 410. 


So for ingroſſing, &c. Dub. for ſhe cannot make a Contract. 1 Sid. 410. 
80 in an Action againſt a Woman as a Feme-Covert, the Defendant may 
ſay, that ſhe is Sole. Th. D. J. 11. c. 2. /. 5. 


So in an Action againſt Huſband and Wife, they may plead, that there 


was a Divorce between them before the Writ purchaſed, Cro. El. 352 


And if it be ſhewn, that there was a Divorce, it (hall be preſumed to have 
Continuance, Cre. El. 352. 7 


But 
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ABATEMENT: 


But if they plead A. and B. unos eiu were divorced, it is bad; for the 
Record admits them to be Huſband and Wife. R. Cro. El. 352. 

To a Plea of Coverture the Plaintiff may reply, that the Defendant was 
not Covert. Cl. A. 1 5. 


A Plea of Coverture ſhall not be — after an — R. Lu. 24. 
Vide Poſt (J. 2 


Vide Ante 6. 6.) Poſt (H. 42 ) 


J Villenage. 


So the Defendant may plead, that he is a Villain, if he be ſued without 
his Lord. Th. D. J. 4. c. 5. /. 1. 


So if the Tenant acknowledge himſelf to be a Villain pendente lie, the 
Writ abates. Th. D. J. 4. c. 5. /. 1, 


5• 
Tho' he acknowledge hott Villain to an Abbot, c. which is an 


Amortiſement. Th. D. J. 4 


4. 
So in an Action againſt Hoſband and Wife in Right of the Wife, 1 the 


Huſband acknowledge himſelf a Villain, the Writ abates. Th. D . 4. 


c. 5. J 3. 


Otherwiſe, if a Man infeoff another pendente lite, and then acknowledge 


Himſelf a Villain. 24 Aff. pl. 1. Th. D. J. 4. c. 5. ,. 8. 


Or if a Feme-Sole t. ke a Haſband pendente lite, and then acknowledge 
herſelf a Niefe, 18 Af. * 10. . D. . e. 5. J 6. 

By the Stat. 37 Ed. 3. 17. No Writ ſhall be abated by Exception of 
Acknowledgment of Villanage, if the Demandant will aver, that he who al- 
ledged the Exception was free the Day of the Writ purchaſed, 

And it is no Plea, that one of the Tenants or Defendants is a Villain, in 


an Aſſiſe againſt the other as a Diſſeiſor. 17 A. pl. 16, 19. 17 Ed. 3. 52. 


Vide Th. D. J. 4. c. 5. . 7. 


Nor in Waſte; for Waſte does not tlie againſt the Lord for Waſte by his | 


Villain. Per Finchden, T. 48 Ed. 3. 
If an Action be ſued againſt the Lord alone before his Entry into the 


Land, without naming the Villain, the Writ ſhall abate; for the Lord ſhall 


not be Tenant, unleſs he pleaſes. Th. D J. 5. c. 7, J. 1. 
Fide Ante (E. 1 


(F. 4.) Another, who 80 to be joined, not named. 


with himſelf. Bract. l. 5. de Exceptionibus, c. 26. 


As, if a Parcener be ſued, ſhe may plead, that there is another Co-heir 
not named. Th. D. J. 5. c. „ 5. 


Tho' the other not named be within Age. 

And tho' the Parceners are in by ſeveral Deſcents. 42 Ed. 3. 17. * 
.. 84 41% Nd. 

In Replevin, one Parcener cannot avow for Rent without the other. R. 


I Sal. 390. 


But the Plaintiff may reply, that there had been a Partition between the 
"TRENT. I ILL RG Hb 3s. 


And after Partition they ſhall not bo joined, tho' one was within Age at 
the Time of the Partition. 9 H. 6. . 


an Aſſiſe againſt her, it is no Plea, that her Siſter is not named ; for ſhe 
cannot be Parcener with a Diſſciſoreſs. .27 Aſſ. pl. 68. 


So if the one Parcener enters by Biſleilin for herſelf and her Siſter; in 


Vide Ante 13 8.) Vide Parcener (A. 4. . 


1 


The Tenant or Defendant may plead in Abatement, that he is not a (. 4.) 
Perſon able to anſwer without another not named, who has equal Right Fb Wener. 


« i f 
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20 ABATEMENT, 


(F. 3% 80 ifa Jointenant be ſued, he may 0 that he holds jointly with fuch 
Jointenant. 
a one, who 1 is alive and not named. 
As, in a rr F 1 V and Darrein Preſentment, Vide 14 H. 4. 12. 
M. 19 H. b. 3 i e d. . 
„ 2 my 22 Th. D. J. 11. g. 28. ſ. 23 50. 
8 TT Þ. £ 1 £20 


In a Formedm. 48 Ed. 3. 16. 2 Leo. 161. Dal. 75. Vide Th. D. 
& 1: 6: 38- £30, | 


In Per que Servitia. 3 Ed. 3 97. [34] 75. D416 28. ſ. 9, 28. 
In a Writ of Deceit upon a "dee. C 
In a Writ of Ward of the Body and Land. 49 Ed. 3. 27. Th. D. 4 11. 
b. 29. . 37. 
In a Right of Ward. 75. D. 1. 11. c. 28. / 42. 
So in Ward of the Body. Th. D. J. 11. c. 28. /. 32. 
In a Juris Utrum. M. 2 Ed. 3. 57. Th.D. 1. I1, 925. 15. 
In an Aſſiſe of Land. Th. D. J. 11. c. 28. 
So in an Aſſiſe of Rent, Jointenancy in the Land is a good Plea. 45 Af. 
= 14. 14 H. 4. 21,9, Th. D. J. 17. c. 28. þ. 41. 
In Dower. J. D. J. 11. c. 28. | 
- In Dower againſt a Guardian, . in the Ward by Deed. 9 H. 5. 
= 4b. Th.D. J. II. c. 28. , 45 
| In Waſte e ee. Hg Th. D. J. 11. c. 28. ; 38. 
In a Partition, by one Jointenant to make Partition. Co. Ent. 41 3. 
In a Cefſavit. 3 Ed. 3. 110. 47. Th. D. I. 11. c. 28. ſ. 10. 
A Man ſhall plead Jointenancy with his Wife. Th. D. J. 11. c. 28. 
1 


Tho the Wife die nding the Writ. ; for the Death does not make a bad 
Writ good. Th. D. J. 11. c. 28. 1. 1 

Or with Villain. 48 Ed. 3. 16. Vide Th. D. J. 11. c. 28. ,. 36, 18. 

Or with one who is W 2 in the Render of a Fine, tho' he never had 
any Thing in Poſſeſſion. 8 H. 4. 12. 


We” And one Tenant may plead Jointenancy, tho' the. other Tenant will not 
. 8 A. pl. 9 of" 1 
And if A. plead Jointenancy with B. whereby the Writ abates; to ano- 
ther Writ againſt A. and B. they my plead Jointenancy with D. 39 Ed. 3. 
36.4. 41 Ed. 3. 4. 45 Ed. 3. 
So a Man may plead 9 of Parcel. A. Mo. 1 
But the Writ ſhall abate: only as to that Parcel. Th. D. J. II. c. 29. 
Cont. per T4 2 Leo. 162. Acc. Dal. 75, 106, | | 
Yet in Aſſiſe of Rent, if the Tenant plead Jointenancy in Parcel of the 
Land, the Writ ſhall abate for the Whole. 45 A. pl. 13. 
But if a Man anſwer as ſole Tenant in an Aſſiſe, he ſhall not plead Join- 
tenancy in an Attaint brought by the Plaintiff in the Aﬀiſe. 26 Al. pl. 12. 
At Common Law if the Tenant at the firſt Day in Court had pleaded 
Jointenancy by Charter or Fine, and had ſhewed the Deed, the Demandant 
could not have had any Anſwer. Th. D. J. 11. c. 28. J. 1, 19. 2 Leo. 161. 
J — — compriſe en le Fine ſhould not be replied. Th. D. 1. 11. c. 28. 
23. 
Nor that the Tenant was only a Diſſeiſor. 5 Ed. 3. 237. 15 . l. I 3. 
J. D. J. 11. c. 28. / 14, 18, 46, 47. | 


But without {hewing of a Charter or Fine, the Plea would not have been 
good. 75). D. I. 11. C. 28. / 42. 

Bu the HASTE of the Fine was ſufficient, 34 Ed. 3. 68. 75. D. J. II. 
LILY 
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ABATEMENT. 
And Jointenancy with his Wife might have been pleaded, without ſhewing 
the Deed or Fine. Th. D. J. 11. c. 28. J 2,9, 10. 
But by the Szat. 34 Ed. 1. De Conjunctim Feoffatis, In Aſſiſes of Neve! 


_ Diffeiſn, Mortd anceftor, Juris utrum, and other Writs where Tenements are 
demanded at the firſt Day in Court, if the Tenant alledge, that he holds 
jointly with his Wife or a Stranger, and ſhew a Deed teſtifying the ſame, 


the Demandant may aver, that he was ſole Tenant the Day of the Writ pur- 
chaſed, and the Juſtices of Aſſiſe ſhall ſummon as well the Perſon abſent, as 
the preſent Tenant, to anſwer upon a Day certain, as well to the Plea as to 
the Lands demanded and put in View, 


If both appear, and it be found, that they held not jointly, tho' the Aſſiſe 


paſs for the Tenant, yet he ſhall ſuffer a Yeat's Impriſonment, and be fined 

for his falſe Plea. | VVV 5 
If the Tenant make Default, and the other appear and diſavow the Deed, 

or if both make Default, the Aſſiſe ſhall be taken by Default; and if found 


that they held not jointly, and alſo that the Tenant did diſſeiſe the Deman- 
dant, the Demandant ſhall recover his Seiſin and double Damages, and the 


Tenant ſhall be impriſoned for his falſe Plea. 


But if found that they held jointly, then the Writ ſhall abate, tho' the 


Tenant made Default; and the Aſſiſe ſhall paſs no further. TOS 
And by the ſame Statute, Bailiffs ſhall not be allowed to plead Join- 


tenancy. | oh | „ | 
So upon a Plea of Jointenancy by Charter, Proceſs ſhall be awarded upon 


the Stat. of the 34th Ed. 1. de Conjunctim Feoffatis, tho' the Demandant 
does not make any Replication at all. 1 Ed. 3. 13. Th. D. J. it. C. 28. J. 3. 
So if a Tenant plead Jointenancy, and it be found ſpecially, whereby it 
appears that the Demandant has Title, he ſhall recover, tho' there was a 


Jointenancy. 75. D. J. 11. c. 28. /. 20. 8 | 
If a Tenant plead Jointenancy, and ſhew a Will for it, Proceſs does not 
go upon the Statute. 27 Af. pl. 70. 


* 


So no Proceſs goes upon the Statute, if a Freehold be not detnanded as 
in a Writ of Ward for the Body and Land, if Jointenancy be pleaded in the 


Freehold of the Land, as it may, and this be denied, yet Proceſs ſhall not 
go upon the Statute. 49 Ed. 3. 27. 5 9 8 C 
So if Jointenancy by Fine be pleaded ; this is not within the Statute, and 


the Demandant cannot reply, that he is ſole Tenant. R. 2 Leo: 161, 2. 


R. 7 5 d | | | 5 
And if it be ſo replied, and ſo found, yet Judgment ſhall be againſt the 
Demandant. Semb. 2 Leo. 162. 8 1 5 


If the Tenant plead Jointenancy, and the Demandant reply, that he 


was ſole Tenant at the Day of the Writ purchaſed, this ſhall not be tried 
without Proceſs according to the Statute, 34 Ed. 1: Q. 23 Af. pl. 13. 
Vide Th. D. J. I. G6 28. ſe 24. . | ; 5 | | 


So if the Tenant plead Jointenancy by Deed, and the other bein g warned 


by Proccſs according to the Statute, does not appear, the Tenant ſhall not 
be received afterwards to plead Jointenancy by Fine. 22 Af. pl. 1. 


If the Demand be of Tenements in A. the Tenant may plead Jointenancy 


of Tenements in B. with an Averment, that B. is an Hamlet of 4. 
Th. D. . II. “. 28. J 25. 8 : : : 
So, without ſuch an Averment. 26 Af. pl. 2. Th. D. I. II. c. 28. f 25, 
If the Plea be, that he held jointly at the Day of the Writ purchaſed, 


it is ſufficient, without ſaying, and all the Time fince. TED 16 - - 
But a Man ſhall not plead Jointenancy with ſuch an one, without faying, 
that he is alive. 29 Ed. 3. 60. Th. D. I. 11. c. 28. . 28, ens 


And he ought to fay, where he 1s alive. | 


Vox. I. | G And 


21 


22 


3 
*i 


(F. 6.) 
Tenant in 
Common. 


(F. 7.) 


Feme. 


Baron and 


ABATEMENT. 


And in an Aſſiſe, the Tenant ought to plead in this Form, zhat be 10 
Jointly, &c. Th. D. I. 11. c. 28. ſ. 4 

But in a Præcipe quod reddat, Parrtion, Sa the other Form, that he has 
nothing but jointly, &c. is uſual. Co. Ent. 413. „ i c..28. % 40. 

In every real Action where the Tenant pleads Jointenancy of his own 


Part, he ought to ſhew of what Gift. By all the Juſtices, M. 19 H. G. 32. 


X: 19 H. 6. . 7%. Dy. 32.4. 


So if a Feoffment were to the Uſe of Huſband and Wife before the Statute 


27 H. 8. 10. and, after the Uſe executed, in an Action againſt the Huſband 
alone, he pleads, that he holds jointly with his Wife, he ought to hew, the 
Statute. Dy. 32. 4. 

To Jointenancy pleaded, the Demandant or Plaintiff by Replication may 
ſay, that the T * or Defendant is ſole Tenant, and traverſe the RR 
nancy. Aſt. Ent. 3 

Or, that the Tenant and himſelf hold jointly, and traverſe, that any other 
holds with them. Co. Ent. 413. 

That the Demandant or Plaintiff was ſeiſed, until diſſeiſed by A. who en- 
feoffed the Tenant -and another, and then the Demandant re-entered, and 
was diſſeiſed by the Tenant alone. Th. D. J. 11. c. 28. /. 46. 

But he ought to ſuggeſt a Diſſeiſin in the Feoffor; for a bare Entry is not 


ſufficient. 22 H. 6. 50. Th. D. I. 11. c. 28. f 48. 


And if Jointenancy be pleaded with his Wife, ſuch a Replication is not 


good; for by the Entry, the Jointure in Poſſeſſion is deſtrayed only 3 in Right. 
Semb. Th. D. J. 11. c. 28. /. 47. 


* Ante (E. 9.) 


11 a Man ſue a perſonal Action againſt a Tenant i in S touching 
the Lands held in Common, without naming his Companion, he ſhall plead, 
that he held in Common the Day of the Writ purchaſed. 

As in a Writ de rationabili parte. Th. D. J. 11. c. 30. /. 1. 

In Treſpaſs guare clauſum fregit, et berbam et blada conſumpfit, &c, Vi de 
Co. Lit. ſ. 32 

So if 1 Man avow as Bailiff to A. Tenant in Come with B. for Da- 


mage feaſant, it is ill; for it is in the Perſonalty, and he ought to avow as 


Bailiff to both of them. R. Jon. 253. 


So if one Tenant in Common bring Treſpaſs fir breaking his Cloſe 


againſt his Companion, he may plead, that he holds in Common with him. 
þ. D. J. 11. c. 30. / 6. But it ought not to be pleaded; for it will be 


Not guilty. 1 Sal. 4. R. that it may be pleaded. Sin. 12. 
So in Treſpaſs againſt A, and B. it is no Plea, that B. is Tenant in Com- 


mon with the Plaintiff; for it amounts to Not guilty R. 1 Sal. 4. 
If the Defendant pleads, that he holds in Common with ſuch a one not 
named, he ought to ſhew how they hold in Common. 3 H. 6. 56. 6. 


In Replevin, Tenants in Common ought to avow ſeverally, for Rent. 


1 Sal, 390. Jon. 253. 


If an Huſband and Wife and A. are Tenants in Common, 4 4 Huſ- 


band die, and his Wife ſue Dower againſt the Heir before Partition, it is 


no Jug Fa he is Tenant in Common with A. and the Demandant. R. 
3 Lev. 84. 
RTE ide Ante (E. 10.) 


So if an Action be ſued againſt an Huſband alone, where the Wife 3 


to be joined; it may be pleaded in Abatement, that he holds jointly with his 
mv not named. * Ent. 10. Vide Baron and Fame 1. 
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As in all Actions, in which the Inheritance or Freehold is demanded, or 
ought to be recovered, if the Huſband is ſeiſed jointly with his Wife b 
Purchaſe before or after Marriage. Th. D. J. 5. c. 4. J 1. a 
Or if the Huſband hold in Coparcenary with his Wife, without Partition 
made before Marriage. Th. D. J. 5. c. 4. /. 1. e 
ö Or if Land deſcends to them in Parcenary after Marriage. Th. D. J. 5. 
2. 4. J 1. | 
£4 the Huſband be ſeiſed in Right of his Wife. Th. D. J. 5. c. 4. J 1. 
So if the Huſband enter, claiming in Right of his Wife, tho' the Wife 
had no Right. 35 Kl. pl. 5. I „ 
So in Debt for Rent upon a Leaſe for Lives made to both. 1 Rol. 345. 
J. 50. e | 
| 0 upon a Leaſe for Years. 1 Rol. 348. J. 45. 3 
In a Writ contra formam Feoffamenti, where the Huſband has nothing in 
the Seigniory, but jointly with his Wife. Th. D. J. 5. c. 4. /. 7. 
In a Writ de Seta ad Molendinum, which the Huſband holds jointly with 
his Wife, 15. D. J. 5. c. 4 . 8. 
In a Writ of Ward, which the Huſband claims in Right of his Wife. 
101464 | 83 
In Waſte, upon a Demiſe made to both, for Vears. 17 Ed. 4. 7. 
An Action is maintainable againſt a Wife, who is a Sole Merchant, by 
the Cuſtom of London, without naming her Huſband. 1 Ed. 4. 6. a. 
Mo. 135. Toe 7 | | . 
As . a Wife buys and ſells by herſelf in a Trade, with which her 
Huſband does not intermeddle. Cro. Car. 69. 
Vide Ante (E. 11.) 


So if an Obligation be joint, and one Obligor is ſued without the other; it (F. 8.) 
may be pleaded in Abatement, that the other is alive not named. Af. Ent. 7. lug Con. 
Cro. El. 355. Lut. 696. . 5 

So in Detinue upon a Bailment to two. 7 H. 4. 6. 

So in Debt upon a joint Contract. 20 H. 6. 11. 9 Ed. 4. 24.6. 

Upon a Leaſe to two, tho' one of them never ſealed the Deed, if he oc- 
cupy the Land. 38 Ed. 3. 8. 1 

So in Account againſt one, where two were made Receivers. 10 Ed. 4. 5. 

So in an Action upon the Caſe againſt Owners of a Ship for Goods 
ſpoiled by the Default of the Maſter. R. Sal. 440. Vide Action upon 
the Caſe for Negligence (E. 1.) 5 „ 0, : 

And, if a Partnerſhip be found by the Verdict, the Action abates, tho' 
not pleaded in Abatement. Vide Sal. 440. Carth. 63. 

So in an Audita Qyerela reciting, that the Defendant, being enfeoffed up- 
on Condition to re-enfeoff, &c. by Colluſion between him and R. made 
a Recognizance to R. before the Re-enfeoffment; the Writ ſhall abate for 
not naming of R. who was a Party to the Deceit. 26 Ed. 3. 73. | 

So if a Judgment be againſt three in a Scire Facias upon a Recogni- 
Zance by them, and Debt is brought upon this Judgment againſt one only. 
K. 2 Fav. 220. - - e 7 

So if there be an Indeb. Af. againſt A. and it appears, that A. and B. were 
Partners; tho' B. is dead, if his Death is not ſuggeſted. R. 2 Mod. 280. 

But if two commit Treſpaſs together, in Treſpaſs againſt one of them, 

it is no Plea, that there is another Joint Treſpaſſor not named. 14 H. 4. 21. 
M. 11 H. 7. 6. ks 8 0 | 
So, in an Action for a falſe Return by a Mayor and Corporation upon a 
Mandamus, it may be againſt the Mayor alone, or other Perſon by himſelf 
in his natural Capacity; for it is a ſeveral Tort. R. Carth. 171. | 


Fd 


= ABATEMEN T. 


- 2 if a Contract be joint and ſeveral; it is no Plea, that the one is ſued 
alone. Adm. Lut. 696. 

If a Man pleads, that he was ** jointly with A. who is alive, and not 
named, it is not ſufficient, without ſaying, that A. likewiſe made the Deed. 
28 H. 6. 3. 1 Sand. 291. R. Cro. El. 3 50. I Vent. 34, 136. 

A Plea, that A. was jointly bound, is not good, without averring, that he 
is alive. Lut. 696. Semb. 1 Sond. 291. 1 Sid. 238. 1 Vent. 34. N. 
Cro. El. 544. 

So it is not good, if he * to the Declaration generally, without a Plea. 
Semb. 1 Sid. 272, R. 1 Sid. 420. I Vent. 34. 

So in an Action againſt A. upon an Obligation by A. and B. after a Ver- 
dict for the Plaintiff, he ſhall have Judgment, tho' upon the Declaration it 


appears, that A. and B. ſealed it; for perhaps B. did not deliver it as his 


Deed. R. 2 Med. Ca. 242. 
Vide Ante (E. 12. ) 


(F. 9.) 1 | is if Debt be brought againſt a Heir-in Govelkind it. may be pleaded, 
Heir. that there is another Co-heir not named. 11 H. 7. 12. 


But againſt an Heir on the Part of the Father, and an Heir on the Part 
of the Mother, the Writs ought to be ſeveral. 11 H. 7. 12. 
So againſt an Heir, and the Executors. 18 Ed, 3. 4. 


F. ro.) So if one Executor or Adminiſtrator be * it may be pleaded, that 
Executor or there is another Executor not named. Raft. Ent. 325. a. but it muſt be added, 
Adminiſtrator. that the other has adminiſtred. R. 1 Lev. 161. D. 9 Co. 37.6. Chft 15. 

K. in Exchequer, M. 13 Geo. | 
Or another Adminiſtrator not named. Raft. Ent. 324. c. 
So if one Executor or Adminiftrator be miſ-named, the other may plead, 
oy that there is another Executor (naming him by his true Name) not named. 
7h. D. I. 11. c. 3. ,. 15. 


So, tho the other Executor has givema Releaſe. 1 Ver. 31. 


And the Plea, that there is another Executor not named, is good, tho' it 


does not ſay, that the Will is proved. R. 9 Co. 37. b. 2 H. 5. 8.6. 
But the Plaintiff by Replication may ſay, that Adminiſtration was pranted 
at firſt to the Defendant alone. Raft. Ent. 324. = 
So for an Act done by one of the Executors only, an Action may be 
maintained againſt him alone ; as in Detinue of Charters, when the Char- 


ters came to the Hands of one of the Executors only. Th. D. |. 5. 
6.384 4; 


Dower was brou ght ink; one Executor alone, as Guardian, who poſ- 


ſeſſed the Ward alone. 8 Ed. 3. 420. Th. D. J. 5. c. 12. /. 
So if one of the Executors die, the Action ſhall be ſued . the Sur- 


vivor alone, withont joining the Executors of the Executor who tied. Th. 


D... 12> þ & . 4 £64193: 


So an Action ſhall be againſt the Executor alone, without joining the 


Heir: 18 Ed. 3. 4. Th. D. J. 5. c. 12. J. 2, 7. 
Or Terre-tenants. 27 Ed. 3. 80. Th. D. J. 5. c. 12. J. 7. 
So if Adminiſtration be granted in feveral Dioceſes or Provinces, the Action 


2 the Ordinaries ſhall be ſeveral. 1 1 H. 7: 12. 755. D. l & 6. 12. 
Via Ante * 13, 7 | 


(F. 11 ) The King's. Protection. 


o the Defendant may plead in Abatement, or Delay of the Suit, the 


King s Protection. 2 Brow. Ent. 106. 3 Lev. 332. 


x * 4 XS >. 1 5 
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. MY: For 55S 2 7 AF: 


ABATEMENT: 


Tho' the Defendant does not come into the Court till the Exigent. R, 

Lev. 
: The Piotection of che King is for Immunity from Actions, &c. and this 
is of Right: Or for the Safety of his Perſon, Servants, Lands and Goods; 
which is of Grace. Co. Lit. 132.9. . 

The Protection for Immunity from Actions is granted, Quia Pprofecturus 
vel moraturus, Viz. when any one is going or ſtaying out of the Realm in 
the King's Service; as a Soldier, Sc. or as an Ambaſſador, Envoy, &c. Co. 
Lit. 130. a. 


Or, when any one is indebted to the King, who ſhall be paid before Subs 


jects. Co. Lit. 130. a. 
Or, when any one in the King's Service in War is impriſoned beyond ſea, 
Co. Lit. 1 30. 4. 
The Cauſe of the Protetion ſhall be always expreſſed i in the Protection. 
Co. Lit. 130. 4. Lat. 197. 
But by the Common Law, Protection was not allowed, where a Prejudice 


might happen by the Delay: As in Quare impedit, Darrein Preſentment z 
for the Danger of the Lapſe. Co. Lit. 131. a. 
Nor in an Aſſiſe, Dower unde nibil babet. Co. Lit. 13 1. a. 


Nor in an Action depending upon them; ; as Quare non admiſit, a Certifi- 
cate of Aſſiſe, Sc. Co. Lit. 13 1. 2. 


Nor upon a Writ of Execution; as Elegit, Capias ad ſatisfaciendum, Fieri 


: facias, &c. for the Defendant hath no Day in Court. Co. Lit. 13 1. a. 
So it does not lie, where the King alone is Party. Co. Lit. 13 1. 4. 


Or, where the King and a Subject ; are — as in a Decies tantum, 


| Co. Lit. 131. 4. 


Nor in an Action that concerns the Crown; as an Appeal of F elony, 


Maihem, &c. Co. Lit. 130. b. 131. 4. 
If the Party comes in upon the Capias utlagatum. 3 Lev. 332 : 
So it does not lie for the Demandant or Plaintiff himſelf. Cy. Lit. 120.6, 
Nor, if granted after the Commencement of the Action. Semb. Lat. 
A Protection ought to be under the Great Seal. Co. Lit. 13 1. 4. 
And ſhall be allowed or diſallowed by the Court where caſt, be it of 1 
cord or not. Co. Lit. 13 1. 4. 


And the Court may diſallow it, cho there be a Clauſe, that it ſhall not be 
W 2 Inft. 56. | 


(F. 12. Several Tenancy. * 


So if an Action be ſued againſt ſeveral ; it may be pleaded i in Abatement, 


that they hold ſeverally. Lut. 11. 


Or, that one of them holds Parcel of the Land in Severalty. 7. 2 D. J 11. 


8 


As if a Præcipe quod reddat, or other real Action, be brought againſt Te- 


nants in Common. Th. D. J. 5. c. 3. J. I. c. 4. J 2. 27 H. 8. 30. 


So in a Mortd ancgſtor ſeveral Tenancy is a = Plea, except where one 


is found Tenant of the Whole. Th. B. J. 11. c. 31. 75 2. 
In a Nuper Obiit. Th. D. J. 11. c. i. © i 
In a Writ of Meſne. Th. D. J. II. c. 31. J. 4. c. 32. 4 
In a Writ of Ward. Th. D. I. 11. 3 6 Ed. 3. 289. 
Ar Doewer- Terre. TL 11. 
In a 2wid juris Clamat. Jb. D. J. 11. c. 31. J 10. 
In a Scire Facias. Th, D. JI. II. c. 31. / 11, | 
In a Formedon. 2 Leo. 8. 5 H. 5. 4. 


Vor. J. 


- 


197. 


2 H. f. 2. 


AB ATE ME N . - 

So in a real Action againſt four, one of them ſhall plead, that he holds 
jointly with two, and that the third has nothing; tho' the others confeſs the 
Action. 27 H.8. 30. Th. D. J. 11. c. 31. / 22. 
So in a 8 of Rent-Service, ſeveral Tenancy i in the Land i is 
a good Plea. 8 Af] pl. 35. 

Otherwiſe, if one of the Tenants holds the Whole of the 8 by 
this Rent, tho' they are ſeveral Tenants of the Freehold. 8 AF. pl. 3 5. 

And otherwiſe of a Rent-Charge. Th. D. J. 11, c. 31. J. 8. 

So in a ¶ Havit, it is a good Plea in Abatement, that he holds of ſeveral 
Lords. 

Or, by ſeveral en 1 LS 

Or, this Land with other Land by the ſame Service 48 Ed. 3. 4. 
Th. BE. « 32. / 3. 

But Several Tante is no Plea in an Aſſiſe. Th. D. J. 11. c. 31. J 3. 


R. 2 Leo. 8. 
Nor in a Per gue Servitia upon a Grant of Services by Fine. Th. D. 


4.11. c. 31. J 5. 
Nor in an Action againſt Huſband and Wife. Th. D. I. 11. c. 31. 


{nn 
F Nor in an Attaint, Th. D. . 11. e. 31. /- 13. 

Nor in a Writ founded upon Diſſeiſin; as, in a Writ of Entry in the Per: 
for the Demandant may join another with the Tenant of the Land, to avoid 
a dilatory Plea. R. 2 Leo. 8. 

So where two have waged their Law of Non- ſummons in Common, they 
cannot afterwards plead ſeveral Tenancy. 42 Ed. 3. 16. Th. D. J. i!. 
6 41-51% 

So 7 Tenant pleads Several Tenancy, and prays Aid of the other ; the 
Writ ſhall not abate, if the Aid be granted. Th. D. J. 11. c. 31. / 14. 

If one Tenant pleads Several Tenancy to Parcel, and the other not; the 
Writ ſhall abate only as to that Parcel. Th. D. J. 11. c. 31. 7. 21, 4 Ed 4. 

36. Cont. 27 H. 8. 30. Acc. Dal. 106. 

But where they both plead Several Tenancy, which is acknowledged, it 
ſhall abate for the Whole. Th. D. J. 11. c. 31. / 7. 

If the one pleads this, and the other ſays nothing, it ſhall not abate, 
39 Ed. 43. 21. Th. D. J. 11. c. . 

If a Defendant plead ſole Tenancy to . he ought alſo to plead over 
in bar, or to vouch. Lut. 12. Acc. 12 H. 6. 4. 6. 

If a Man plead Several Tenancy to Parcel, and vouch ; the Demandant 
muſt maintain his Writ, tho' the Plea does not conclude to the Writ. 
41 Ed. 3. 20. 42 Ed. 3. 16. Th. D. J. 11. c. 31. [. 17. 

For when Several Tenancy is pleaded to Parcel, the Tenant ought to 

plead over to the Action or vouch, and not conclude to the Writ. Per tot 
r Loads 13, 14. $6: D-4, 11, 6. 31. þ 20; 

And the Reaſon wherefore Several Tenancy abates the Writ is, that the 
Tenants cannot anſwer in Common. Per Finchd. 41 Ed. 3. 20.6. 

A Man may. plead Several 'Fenancy at the Return of the Grand Cape, 
and wage his Law of Non-ſummons. 42 Ed. 3. 16. 38 Ed. 3. 33. Th. 
D. J. 11. c. 31. J 16. 

If a Man pleads Several Tenancy, and pleads over in Bar ; the Demandant 
ſhall not andere to the Bar, but ſhall be put to maintain his Writ, Th. 
1D. 4TH. £31; +30. 12 H. 6, 4. 6. 

But if the Bar be ill, he may demur to it. Th, An . 2 
Semb. 12 H. C. 5. a. 
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the entire Tenancy upon himſelf. Th. D. /. II. c. 


ABATEMENT. 


(F. 13.) Entire Tenancy. - 


So in an Action -againſt ſeveral, the one may take the entire Te- 


nancy on himſelf, and demand Judgment of the Writ. . 


av. 116. 3 
l Or may take the entire Tenancy upon himſelf as to Part, and plead as to 
the other Part. Th. D. J. II. c. 33. /. 5. | 5 
In a Writ againſt Huſband and Wife, the Huſband may plead Non-Tenure 
for his Wife, and take the entire Tenancy upon himſelf. 9 Ed. 4. 38. [36.] 
4. D-4 13; 6 33+ + 14: CL | 
In an Action againſt ſeveral, each may take the entire Tenancy upon 
himſelf. Sav., 116. Vide Th. D. I. 11. c. 33. J 16. 1 
Or the one may plead Non-tenure, and the other take the entire Tenancy 
upon himſelf, and plead and vouch over. Af. Ent. 393. 
But after Wager of Law of Non-ſummons in Pa no one can take 
$3. 4.22. | 
If each takes the entire Tenancy upon himſelf, and pleads in Bar, the 
Demandant muſt maintain his Writ; otherwiſe it ſhall abate. Th. D. J. 16. 
GY . 8. | 
Bal ir che one takes the entire Tenancy upon himſelf, and the other pleads 
Non-tenure, the Demandant need not maintain his Writ, 37 H. 6. 18. 
[16.] 76. D. J. 16. c. 7. /. 54. 5 5 
Vet he ſhall be received to maintain it, if he will. 22 H. 6. 51. 75. 


D. J. 16. c. 7. /. $2. . 
So if the one ſays nothing, and the other takes the entire Tenancy, the 


Demandant need not maintain his Writ. Th. D. J. TI. c. 22. f.45. 37 
H. 6. 16. | 4 


So in an Aſſiſe, if each takes the entire Tenancy, and pleads in Bar, the 
Plaintiff may choofe either of them for his Tenant; but if he, that is choſen, 


be not found Tenant, the Writ ſhall abate. Th. D. J. 11. c. 37. Dy. 244. 4. 


Sav. 116. 


(F. 14.) Non-tenure. 


So if the Tenant pleads Non-tenure, the Writ ſhall abate. . Cro. El. 559, 
Vide Aft. Ent. 10. Tut. 37. 851.6. 1 

So if he pleads a ſpecial Non-tenure; as, that he has Common, and puts 
his Cattle into the Land as in his Common, without that, that he has any 
other Poſſeſſion, and that ſuch an one is Tenant of the Freehold. 8 H. 6. 
„ 23,4 Hh £22. + et. 

That he has only for Years, by Statute, Eligit, or other Occupation, and 
that ſuch an one is Tenant of the Freehold. Th. D. I. IT. c. 22. f 48. 


4 
So by the Common Law, Non-tenure of Parcel abated the whole Writ. 
1 Mod. 181. A 55 1 


But now by the Stat. 25 Ed. 3. 16. the Writ ſhall abate only for that 
Parcel. 4 = „„ | 
Except in a Cæſſavit, wherein Non-tenure of Parcel abates the whole Writ 


ſince the Statute ; for the Tenant cannot tender the Arrearages for the whole 
. | | 


So where the Demand is of an entire Thing 


of Parcel abates the whole Writ. Pl. Com' tog. l. Th. D. 1.11. c. 23. 


But Non-tenure is no Plea in Waſte. Th. D. J. 11. c. 22. f 3, 29. 
Nor in an Attaint generally. Th. D. J. 11. c. 22. ,. 5, 6, 17. 

Th. D. J. it. c. 22. f.8. 
3 | Nor 


Nor in Error. 


6 A. pl. ö. 42 A,. pl. 22. 
I . 


, as a Manor, &c. Non-tenure 
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AB AT EME N T. 
Nor in a Per gue Servitia. Th. D. J. 11. c. 22. £14; 
Nor in Diſceit to reverſe a Fine. Th. D. J. II. c. 22. J 33. 
Nor in a Darrein Preſentment. Th. D. J. 11. c. 22. J. 34. 


Nor in a Poſt Deſſerfin. 24. F. N. B. 191. ae. 75 
Nor in a Writ of Right De rationabili parte. F. N. B. 9. Th, D. J. II. 


c. 22. J 40. 


Nor in a Nuper Obiit; for in this the Privity of Blood only is tried. 
Kit. 140. Vide Th. D. J 11. c. 22, þ. 14. 

So Non-tenure of Parcel is no Plea in a Nuper Obiit. Th. D. J. IT, 
c. 22. J 14 

Nor in a 1 Sire Facias upon a Fine. Kit. 140. 6. Th. D. j 11. . 22. 

So general Non-tenure is no Plea in any Scire Facias to have Execution 
in a perſonal Action. Kit. 140. 6. R. 3 Lev. 205. Sal. 6o1. 

But a ſpecial Non-tenure may be pleaded. Kit 141. 3. 3 Lev. 205. 
Sal. 60 1. 

So the Non-tenure ought to be at the Time of Plea; for it is not ſufficient 
quod non tenuit tempore impetrationis brevis, or of the Summons. Vide 


Poſt (O.) Vide Jb. D. J. 11. c. 23. J 10. 


So if he was Tenant at the Time of the Writ purchaſed, it is fulfcient; 
tho” he alien afterwards. 

If a Man plead Non-tenure generally, he ſhall not ſhew, who is Tenant. 
6 Ed. 3. 249. 75. P. . 11. c. 22: 4. R. 1 Mod. 181. 8 

Otherwiſe, if he plead a ſpecial Non-tenure. Vide 1 Med. 181. 

So if he plead Non-tenure, but that ſuch a one is Tenant, it is ſufficient, 
tho' he be not ; for he ſhall anſwer to the Non-tenure, not to the Tenant 


named. Dal. 101. 


So if he plead Non-tenure die impetrationi brevis origin " ho coden die 


ſuch a one was Tenant, it is ſufficient. R. 1 Med. 181. 


So if he plead Non-tenure of a Rent, he ſhall ſay, that he is not Pernor 


of the Rent, nor Tenant of the Land out of Which, &c. Th. D. l. 11. 


c. 22. / 44. 5 Ed. 4: 22. 

So in a Formedon of Land, if the Party plead Non-tenure, it is not ſuf- 
ficient, without ſaying, nor Pernor of the Profits. Th. D. J. 11. c. 22. f. 49. 
3 H. 7. 13. 4 H. 7. 18. Vide Lut. 37. and 1 Mod. 181. 

So if he plead Non-tenure of Parcel, he ſhall ſhew who is Tenant of it. 
Kit. 140. a. R. 1 Mod. 181. 

If he plead Non-tenure, where he made a 8 by Covin to defeat 
the Action; it ſhall be found for the Demandant. R. Cro. El. 233, 
Sav. 126. 


If he plead Non-tenure for an 100 Acres, it is ſufficient; without ſaying, 
in what Vill. R. 1 Med. 181. 


If the Defendant plead Non-tenure, the Plaintiff may reply, Qod tenet. 
Aſt. Ent. 16. Tut. 38. R. 3 Lev. 330. 


But if one Defendant plead Non-tenure, and the other takes the entire 


Tenancy, the Plaintiff need not maintain his Writ ; for there ſhall be no 
Judgment upon the Plea of Non-tenure. Th. D. J. 11. c. 22. ,. 45. 


And by the Sat. 25 Ed. 3. 16. By Plea of Non-tenure of Parcel, no Writ 


ſhall a i but as to that Parcel. Reg. 228. 6. 
In Dower, if the Tenant plead Non-tenure of Parcel, and that he is 


ready to render the Remainder ; the Demandant may chooſe either to have 
Judgment for that which is rendered, or to maintain his Writ for the Whole. 


9 Ed. 3. 480. Tb. D. J. 11. c. 23. / 9. 


So if the Defendant plead Non-tenure, the Plaintiff may maintain his W tit 


in Dower, For medon, Scire Facias, &C. where no Damages are recoverable; 
as well as in Caſes, where Damages ſhall be recovered. K. 3 Lev. 331. 


Upon 
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alſo; for it cannot veſt in no Body. 


4, 6. 


ABATEMEN T. 
Upon a Plea of Non-tenure, if it be found for the Defendant; judgment 
ſhall be, that the Defendant go quit: But the Demandant may enter. 


* 


[F. 15.) Diſclaimer. 


80 if the Tenant diſclaims in a Writ of Cuſtoms and Services, the Writ 


ſhall abate ; but an Action accrues to the + by a Writ of Right 


upon the Diſclaimer. Th. D. J. 11. b. 34. 
So in a Nuper Obiit, if the Tenant al ins! in the Blood, the Writ ſhall 
abate. 11 H. 7. 14. Vide Jb. D. J. 11. c. 34. f. 7. 


In a Quare impedit, if the Defendant diſclaims, the Plaintiff ſhall have 


a Writ to the Biſhop. Th. D. J. 11. c. 34. J. 21. 6 Ed. 3. 249. 

In a Formeden againſt two, if one diſclaims, and the other makes De- 
fault ; the Demandant ſhall have Judgment for the whole againſt him that 
made Default. 33 H. 6. $3. . D. I. . 34. /+ 10. 

So if one makes a Diſclaimer, and the other pleads Non-Tenure; the Judg- 


ment ſhall be, that the Demandant ſhall take nothing by his Writ, but he 


may afterwards enter. 


„„ 6.346 41 


In a Writ againſt Jointenants, if one diſclaims, the whole veſts in the 


other; for the Diſclaimer is a Dilagreement to the Purchaſe upon Record, 


Th. D. J. 11. c. J. 14- 

Otherwiſe, where they are Jointenants by Fine. 2. per Shard. Th. D. 
*. 11. . . 1 1 14. 

But in a Writ againſt two, if one diſclaims, the other cannot diſclaim 
Th. D. J 11. c. 34. / 15. 

So in a Cefſavit, the Tenant cannot diſclaim. Th. D. 4. 11. c. 34. / 3. 
So in an Aſſiſe for Rent- Service, the Tenant cannot diſclaim to hold of 
the Plaintiff. Th. D. J. 11. c. 34. 58. 


So in Per quæ Servitia, the Tenant cannot diſclaim to hold of the Conuſor. 
Th. D. I. II. c. 34. J 11. : 


So no one can diſclaim, who is not charged as Terre-tenant. 11 H. 5 


An Abbot cannot diſclaim. Per Priſot. 36 H. 6. 36. [34.] Th. D. 
5. 11. „ $4. + 29. = 
Nor an Infant. 36 H. 6. 36. Th. D. J. 11. e. 34. f, 20, 


So the Huſband cannot diſclaim for his Wife. 755. D. J. 11. c. 34. / 12, 


20. 36 H. 6. 36. [ 34. ] 


If the Tenant diſclaims, the Judgment ſhall be, that the Tenant go without 
Day. Lit. /. 691. 

And after ſuch Judgment the Demandant may enter. Lit. N 691. 

And upon a Diſclaimer, the Demandant cannot maintain his Writ, that 
he is Tenant ; except where Damages are to be recovered; for then he may, 
for the Recovery of his Damages. R. Co. Lit. 302. b. Adm. 3 Lev. 330. 

So if Non-tenure be pleaded with a Diſclaimer. 3 Lev. 331. 


So if one PO Non-tenure, and the other diſclaims, 3 Lev. 331. 


(F. 16.) Demandant himſelf ſeiſed. 


so the Tenant may plead, that the Demandant himſelf was ſeiſed at * 
Day of the Writ purchaſed. Th. D. J. 11. c. 35. J. 1, 18. 


Or, that the Demandant was ſeiſed of Parcel. 


So in Waſte apainſt Tenant for Life. Th. D. I. 11. c. 35. 


So in Aſſiſe for Rent, that the Plaintiff was ſeiſed of the * out of 
which, &c. Th. D. J. 11. c. 35. + 9: 


Vor. I. 


Th. D. J 11. c. IC... 


1 | Lt 8 
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=. AB ATE MEN T. . 
80 in Dower unde nibil habet. Th. D. I. 11. c. 25. f 2. But by Star. 


M. 1. 3 Ed. 1. 49. This is no Plea in Dower unde nibil habet, unleſs the 


Plaintiff has va of her Dower by the Aſtignment of the Tenant 
himſelf. 


And pq Plea may be to the Writ, or to the Action. Th, D. SH 11. 
. 35. J 20 


But it is no Plea in an rage upon the Sat 8 H. 6. for a forcible Ry: 
Per Newton. 22 H. 6. 7 Th. H. . 1. . 3 6. 


Nor in Treſpaſs, > why Ke Flaintif was poſſeſſed of the Goods taken, 
Di. 3. 


Nor in Replevin, Th, D. 1. 11. e. 36. / 3. 


(F. 17.) Miſnomer. 
(b. 177.) 


So the Defendant may plead in Abatement, that his Name of Baptiſm is 
In Name of 
Baptiſm. miſta ken . Lut. 10. 
Or in an Action againſt Huſband and Wife, that his Wife was miſnamed. 


Reg. pl. 289. 30 A. pl. 16. But the Huſband muſt likewiſe anſwer for 
himſelf. Th. D ine 219% 


Tho” the Defendant is Lows 155 the Name by which he is ſued. Th. D 


I. 6. c. 2. f.g. Contra, for he ought to plead, that he was baptized and 
known by ſuch a Name; for to ſay, that he was baptized, without laying, 
and known, 1s not ſufficient. R. Med. Ca. 116. 1 Sal. 6. 


So to ſay, that he was known by ſuch a Name is ſufficient, tho' never 


baptized. R. Mod. Ca. 116. 1 Sal. 6. 


So a Plea, that he was baptized by the Name of 4. abſque hoc, that he 


is known by the Name of B. is a good Traverſe. R. Powel F. cont. Mod. 
Ca. 116. 1 Sal. 6. 


But the Defendant may be ſued by his Name of Confirmation. Co. . 
And an Abbot may be ſued in a real Action without his Name of Baptiſm, 


es Ä o © Bo {6 2 


So in a Replevin. Th. D. J 6. c. 2. 2. / 2. 
e,, 6. c. 2.5.5. | 
In an Ejectment of Ward. Th. D. J. b. c. 2. ,. 5. 
And in a Ceſſavit. Th. D. J. 6. c. 3. .. 2. 


But in a Plea perſonal, where Proceſs of Outlawry lies, an Abbot ought 


to be named by his proper Name; as, in Treſpaſs. Th. D. J. 6. c. 2. 
Se 3, 7. 


Scire Facias upon a Recognizance lies againſt Executors, without naming 


: them by their proper Names. *Th. D. J. 6. c. 2. . 4. 
One Defendant cannot plead a Miſnomer of the other. Per Seton. 


30 Ed. 3. 22. [17.6.] 14 E. 6. . Lut. 36. Vide Th. D. I. 11. 


„ OY 

And by a Milbomer of one the Writ does not abate as to all. 8 Co. 
159.6. 27 H.8. 26. b. Vide Poft (N.) 

In a Plea of Miſnomer it is not well to ſay, venit prœædicti V. D. for by 
the (prædict') he affirms his Name as it 1s in the Writ. Tut. 10. 
1 Sho. 394. | 


Nor that the Dee is Eadem 2 verſus quam, &c. Lut. 10. 
Vide Ante (E. 18. ) 


(F. 18.) So a Defendant may 4 in Abatement, that this Surname is miſtaken. 
In Surname.. Aſt. Ent. 1, Reg. pl. 288. 


That his Surname is Symms, abſque hoc, that he Was known by the Name 


of Symonds. 4 Med. 347. 


| That | 


OO 
$43, FE 
7 N 


J. 12. 


| 7 known by ſuch Name at the Time of the Writ. 


. 


ABATEMENT. 31 


That it was Weſley, and not Weſtby, alias Weſily. Per three Juſtices in 
B. R. in an Information by the Attorney General againſt W. F. 4 Geo. 
Fort. contra. 

If an Obligation be by A. by the Name of B. and he, being ſued by the 
Name of B. pleads Miſnomer; the Plaintiff may eſtop him by ſaying,” that 
he made the Obligation by the Name of B. and demand Judgment, if againſt 
his own Deed he ſhall be admitted to ſay, that his Name is A. to which the 
Defendant, without Oyer of the Obligation, may ſay, Non eſt — Med. 
Ca. 225. _ 

But the Plaintiff by Replication may ſav, that the Defendant | is known 
by the one Name, or the other. Af. Ext. +. Th: D. 1. 6. 62:4. + 
Semb. 4 Mod. 347. | 

And it is ſufficient if the proper Name be joined with a ſufficient De- 
ſcription; as, A. the Son or Daughter of B. VideTh. D. J. 3. c. 2. f.6,7, 
„ 6. e. 4. 'F 2. 

A. the Wife of B. Vide Th. D. Lbs. 3. 6. 

Or with a Name of Dignity. Vide Th. D. L3- C3. El. e.. 
Vide Dav. 60. a — 
Miſnomer ſhall not be pleaded by Attorney, but in 1 Perſon. 
Lut. 11. Pide Pot 61.19.) - 


Nor ſhall. the Defendant ſay pradif D. or gue eff eadem Perſona, & b. 
Vide Ante (F. 17.) 


Nor ſhall one Defendant plead Miſnomer of the other. Tut. 36. 


So a Man who appears gratis, where the Sheriff returned upon a Capras, 
Non eft inventus, ſhall not plead Miſnomer; for he cannot be intended the 
Perſon ſued, except where he comes in upon a Chi corpus or Exigent. 
27 H. 8. 1. 


So if the Defendant fays, that he was baptized, he ought to add the Place 


where he was baptized. R. Skin. 620. 


Or, that he was baptized by another Name, he ought to add, that he was 


R. Skin. 620. 
Vide Ante * 19. ) 


So a Defendant may plead in Abatement, if his Name of Dignity be 


(F. 19.) 
omitted or miſtaken; as, if an Earl be not named ſo. 


39 Ed. 3+ 35+ 6. Di al 


22 H. pl. 24. Dav. 60. a. Th. D. J. 6. N As 3. 9 


Or a Duke, Marquis, Sc. 
Archbiſhop, Biſhop. 27 H. 6. 5.6. 
Ducheſs, Counteſs, &c. 


Or if a Counteſs Dowager is not named Dotiſa. Semb. Per Pemb, 


Skin. 15. 
Knight. R. Med. Ca. IOS. Vide Th. D. 12 3. /, 14. 
Maſter of an Hoſpital. 2 Ed. 3. 47. Th. D. 1 65 c. 3. fo 3. ä 
If Garter King at Arms be not ſo named. R. Cro. El. 224. Dub. in 
an Action that does not concern his Office. Cro. El. 542. Quo. 61. 


If a Baronet be not ſo named. Hob. 129. Clift 17. R. 1 Vent. 154. 

So in an Action againſt the Executor of B. Arm', where he was a Knight ; 
the Writ abated, tho' he was only Arm' at the Time of the Bond given, 
Bro. bre. 5 13. 


If he be named Baronet only, where he is a Knight and Baronet. R. 
Carth. 14. —— 


But Gentleman, or Eſquire, are not Names of Dignity, 14 H. 6. 15, 


Nor Dean, Archdeacon, or Præcentor. Th. D. J. 6. c. 3. ue 1, 8. R. 
27 6. 5.6. Lide Th. D. . 3. c. 3. t 6,17; 


i 
3 


; ABATEMEN T. 
Nor Provoſt.” 17 Ed. 3. 1. Th. D. 1.6. c. 3. J 14. 
But a Dignitary of * 8 need not be named by his Name of 
Dignity. Mar. pl. 26. Dav. 60. 4. Vide Th. D. J. 3. c. 3. . 7. 
Or if a Name of foreign Dignity be added, it does no harm. Semb. 
Lev. 42. 


Kingdom. Mar. pl. 26. 
80 if he be deprived of his Di gnity; as, if a Deanery be diſſolved by Act 
of Parliament. 4 H. 7. 6. Vi Th. D. J. 3. c. 3. J 16. 1.6. c. EF | 
Tho? the Deprivation was mznus juſte ; for it ſtood in force till Reſtirution 
13 A. pl. 2. Th. D. 1.6. c. 3. .. 15. 
So if a Suit be to avoid the Dignity; as, if the King brings a Quare impedit 
of a Priory, the Defendant need not be named Prior. 14 H. 4. 36. 
Th. D. J. 6. c. 3. /. 4. 
So if the Defendant has a Name of Dignity given to him, when he has 
no ſuch Dignity, it may be pleaded in 9 as, if he be named Knig ht 
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and Baronet, when he is not a Baronet. Reg. pl. 287. 
Or, when he is not a Knight. R. 1 Vent. 1 54. 
Or. be named by a Name of Dignity, which is loſt by Marriage. V ide 
Dy. 79. 6. Ow. 81. 
Or the eldeſt Son of a Duke, &c. be named Marquis Ec. Sal. 451. 
Semb. Ow. 82. 
3 If one be named Knight, when he is a Barvaet. R. Jon. 346. 


But if the Defendant appears by ſuch Name, he ſhall not ho Advan- 
tage of the Miſnomer. R. 2 Rol. 88. Adm. 1 Vent. 154. R. 1 Rol. 450. 

If the Defendant be named by his proper Name, and Name of Dig- 
nity in the firſt Part of the Writ; it is ſufficient, if he be named by his pro- 
per Name only i in the other Parts of the Writ. | Semb. Th. D. J. 6. c. 3. 
61 
5 If 8 Defendant does not plead, that he was a Knight, &c. at the Time 
of the Bill or Writ, it is ill. R. Mod. Ca. 105, 

If the Defendant be named Domina, &c. when the ought not, in any 
other Part of the Pleading were in the Writ, it does no harm. Dy. 79. 
b. in Marg. 

A Miſtake in a Name of Dignity ſhall not be amended, 

K. Hoo. 120. 
Where a Writ ſhall abate for a Miſtake i in the Name of Dignity of the 
. Plaintiff, Vide Ante E. ow where by an W Koons afterwards, V Fae 


Poft (H. 44.) 


(F. 20. So if a Man has a Cauſe of Action . hes hy Reaſon of his Of- 
> owe of fice, he ought to name him by the Name of his Office; as, againſt a She- 
WM riff, Collector. 15 Ed. 4. 27. Vide Th. D.1.6. c. 4. 1 4. 
So if Land be demanded againſt a Parſon, which he holds in Right of 
his Church, he ought to name him Parſon. 75. D. J. 6. c. 6. 1 
If Dower be demanded againſt a Guardian, he ought to name the De- 
fendant Guardian. Th. D. 1.6. c. 7. .. 1, 
So an Aſſiſe againſt the Warden of a Chapel, ought to name the Defen- 


1 Vent. 1 54. 


dant Warden. 13 Af. pl. 2. 15 Af. pi. 8. Th. D. J. 6. c. 7. J. 6. 
, 20 an Action anda a Man as Heir, ought to name him Heir Th. D. 
c. 9. 
Fa wed an Action. againſt an Executor, ought to name him Executor. Th. 
c. II. | 


And the Defendant may plead, that he is Adminiſtrator, and not Execu- 
tor. 1 Leo. 69, Vide in Pleader (2 D. 4. ) | 


3 


Vet if he be a Knight, he ſhall be ” named, tho' he is an Earl of another 


So 


ne 
n 


AB AT EME NT. 
So the Defendant, being ſued as Adminiſtrator, may plead in Abatement, 


that he is Executor, and not Adminiſtrator. Vide Th. D. . 6. c. 11. / . 
Vide in Pleader (2 D. 12.) 


How it ſhall be pleaded, Vide Lut. 29. Vide Pleader (2 D. 4. 12.) 


So, being ſued as Adminiſtrator, he may plead, that he is only Admini- . 
ſtrator durante minori tate. E. 20. 


If a Feme-Covert be Executrix, the Action ought to be againſt the Huſ- 
band and her Executricem, &c. 18 H. 6. 4. Fb. D. I. 6. c. 11. J. 8. 
If a Feme-Covert and a Stranger are Executors, it ought to be againſt the 


Stranger Executor, and the Huſband and Wife, Executric' teſt'” pred), &c. 
1 Ed. 4. 2. Th.D. 1.6. c. 11. % 8. 


If an Action be againſt an Adminiſtrator durante minori ætate of A. Exe- 7 


ecutor to B. it is well; tho' he is ſuable only as Adminiſtrator de bonis 
non to B. R. Hob. 24 6. 


Otherwiſe, if the Cauſe of Action be not by ] Ran of his Office; as, in 


Treſpaſs againſt a Parſon, there is no need to name the Defendant Parſon. | RR”. 
11 H. 4. 40. Th. D. J. 6. 1 | ö 
b. D. J. LK c. 6 | 


33 


Nor in Debt. 13 H. 4. 2. 


In a Quare impedi to preſent to a Church, hh the Defendant Sls 
as annexed to his Prebend, it is not necefſiry to name him Prebendary. 


7 Ed. 3. 302. Th. D. 1.6. c. ö. J. f. 


Or, in a Qzare impedit againſt one who claims the Advowſon as Guar- 
dian, it is not neceflary to name him Guardian. 


9 Ed. 3. Cote Th. D 
4.6. c.7. J 4. 
Nor in a darrein Preſentment. Th. D. L 6. c. 7. f 


Or, if the Action be to avoid the Office; as, in Afiſe againſt t the Warden 
of a Chapel. 10 H. 7. 18. Th. D. 1.6. c. 7. 


So, where the ground of the Charge upon the Defendant otherwiſe a 


pears at large in the Count, the Defendant need not be named by his N 


fice; as, in Debt againſt the Ordinary, it is not neceſſary, that he be named 


Ordinary ; ; for the Count ſhews, Quod bona Defun#i ad manus, &c. devener”. 
35H.6. 42. Th.D. 1.6. PRs 24 


In an Action againſt an Innkeeper, it is not neceſſary to name him | * 
Innkeeper ; 


for the Count ſhews, that he is a Common 1225. Pe or 
keeps a Common Inn. 22 H. 6. 24. [21.] 


A+ „„ 
8 


In Debt againſt an Heir, there is neceſſity to name him Heir for b 


the Count is ſhewn, that it was the Lien of the Heir. Th. D. J. 6. c. 9. 


J. 
Cont. Ibid. |. 2. And the Regiſter names him Heir 1 1n the Wit 2 
Reg. 140. a. 


In an Action againſt an Executor, it is ſufficient, if the Declaration ſhew 


him to be Executor, tho' he i is not named Executor. Vide Pleader (2D. 2. ) 
Vide Ante (E. 21.) a: 


So in Actions where a Man may ho outlawed, the Defendant may plead | F. 21.) 

in Abatement, that there is B. the Elder and B. the Vounger, and that he Diverſity of 1 

is the Younger; as, in Account, &c, Th. D. J. 6. c. 13. . . | _ 
So in an Aſſiſe. 22 Af. pl. 14. Th. D. 1.6. c. 13. . 2. ES 2 


So in a Suit againſt a Corporation, that there is a Prior in M. de freres 
Preachers, and a Prior de naſtre Dame. 


25 Ed. 3. 48. : 
Th. D. 1.6. 6.13 þ 5. a 29 H Fl. 70 


Or, if the Defendant offers himſelf ready to anſwer, and the Plaintiff 


- ys, that he is not the fame Perſon, and does not ſhew the Diverſity: of 
Names; the Writ abates. Th, D. 1.6. c. 13. /. 1. 8 Ed. 3. 20. 4. 


Vor. I. „ But * 
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But the Plaintiff may give the Addition of Younger, and enter it upon 
the Roll, and the Writ ſhall not abate. Th. D. J. 6. c. 13. /. 7, 8. when the 
Defendant himſelf appears, who 1 is ſued without the Addition. K. 44 El. 

* 4 
. $f. a Stranger appears, (not being the Son of the Perſon ſued) and ſays, 
that he is the . TE where the Plaintiff ſays, that he is not the Perſon 

In a Pracipe 2 redaat, Dower, Ge. Diverſity of Names is no Plea; 
for the Tenant may diſclaim. Th. D. I. 6. c. 1 7 

Nor when the ſame Perſon, who is ſued, appears. 39 E. 6. 48. 
27 H.8. KR 8. . 3. 9: 

Nor in an Indictment; for the Name cannot be changed but by the Jury. 


oHN4 % W.DAG c 13.76; 
Nor in an Action upon an Obligation or Specialty) for it is aſcertained by 


his Deed. R. 9 H. 7. 21. 6. 
It is not 8 to give Diverſity of Name to the Plaintiff 18 Ed. +4. 


32 H. 6. 33. Th. D. 1. 6. r. , e 
So there is no need of the Addition of Elder or . except where 


there is a Father and Son of the ſame Name. Semb. per Moile. 33 H. 6. 


(F. 22. 
Addition to 
the Name. 


53, 4. Acc. 39 H. 6. 46. 4. Th. D. I. 6. c. 13. / 9. 

So where the Defendant himſelf appears, he cannot abate the Writ 

Want of the Addition of Younger. 44 Ed. 3. 34. b. Per Priſor, 

H. 6. 46. 

And the Writ ſhall not t abate for Incertainty of the Names of thoſe vs 
are not Parties to it. 7 Ed. 3. 302. Th. D. J. G. c. 13. / 11. 

So the Writ abates not, if at the Day given for waging of Law, A. B. 
the Younger comes to wage his Law, and the Plaintiff ſays, that he! is not 
the ſame Perſon; for he ſued A. B. the Elder. Dub. 5 Ed. J. 23, 114. 

So any Addition, that ſhews the Diverſity of Perſon, is ſufficient; as, Exe- 
cutor, of another Vill, Sc. Per two Fuſtices, Moile cont. 39 H. 6.  : 

So if one of them be, in Cuſtod Mar Mar in B. R. KF 1 Sal. 7. 


do if a Man had given any Addition to the Name of thi Defendant and 
that was miſtaken; it ng have been pleaded 1 in Abatement at the Com- 


By the Com · mon Law. 


mon Law. 
FVide Ante 
(E. 22.) 


As, if the Defendant was a A. B. of P. he might fy, that he 
was A. B. of D. and not of P. 11 H. 6. 13. [II.] 21 H 6. 54.6. 
9H. 

80 if he was named, A. B. Smith; he might ſay, that he was A. B. Car- 
penter, not Smith. 21 H. 6. „„ D.. 

Or, A. B. F:ſhmonger, that he was A. B. Gent. Per Paſlon. 19 H. 6. 

So if he was named by his proper Name and Surname, with the Addition 
of his Office, &c. it might have been pleaded, that he was not mon Officer, 
when the being ſuch an Officer is material to the Action. 

As, if he be named Parſon of A. the Writ ſhall abate, if he was not 
Parſon the Day of the Writ purchaſed, nor ever ſinoe. Th. "DES. +6. 


2, 3. 
Or, if he was Parſon but of E Moiety of the Church. "0 Ed. 3. 33. 


D. frü- res f- 


Or, if he was Parſon of 22 in which Pariſh A. was a Chapel and not the 
Pariſh Church. 18 Ed. 3. 44. 75. P. I. 6. c. 6. / 2. 
hut if the Addition Ws immaterial, a Miſtake cannot be pleaded in 
Abatement ; as, in an Action againſt A. B. Citizen of Y. one of the Com- 
pany of M, it is no Plea, that he was not of the Company, $94 Ed. 2 


40. 340 4 


CC | 3 
Or, againſt J. N. Attorney of Peter de Medices ; it is no Plea, that he was 
not his Attorney. 38 F. 6. 24. Fitz. Brief 139. Th. D. J. 6. c. 17. 
/ Or, againſt M. B. Dominam de B. when ſhe is not a Lady. 8 H. 6. 10.0. 
So any Difference is ſufficient to diſtinguiſh two of the ſame Name: 
If an Action be brought againſt A. B. of C. where there is a Father and 
Son there of the ſame Name, in Cu/todra Mar” ; it is ſufficient to diſtinguiſh, 
without ſaying Senior or Junior. R. 1 Sal. 7. Dn”, 
So if the Defendant acknowledge himſelf to be the Perſon who was ſued, 
it is no Plea, that the Addition was miſtaken : As, if he be named A. B. of 
P. it is no Plea, that he lives at D. but he ought to ſay, that his Name is 
A. B. of D. and not of P. Th. D. 1.6. c. 17. / 2, 5. 


So if the Defendant appears, a bad Addition, or the want of an Addition, 
will be aided. Per Keel. 1 Sid. 247. | | 
So if one give a Bail-bond by ſuch a Name, he ſhall be eſtopped to ſay, 
that that is not his Name. 1 Sal. 7. | 
But the Eſtoppel ought to be pleaded ; for the Defendant may plead Miſ- 
nomer ; the Plaintiff ſhall ſay, that he made the Bond by ſuch a Name; t 
which without Oyer, he may ſay Non eft fadlum. R. 1 Sal. 7. | 
So if one give Bail, that is an Appearance; and a Miſnomer or bad Ad- 
dition, Sc. ſhall be aided. 1 Sal. 8. e 
Vet, if the Plaintiff reply, Quod impoſuit Commune Ballium per nomen, &c. 
this is no Eſtoppel; for the putting in Bail is the Act of the Court, and 
ought to be pleaded as an Appearance. 1 Sal. 8. 5 8 = 


5 


By the Stat. 1 H. 5. 5. In original Writs of Pleas perſonal, Appeals, (F. 23) 


and Indictments, Additions ſhall be made of the Defendant's Eſtate, De- nos Stat. 
gree, or Miſtery, Cc. of the Towns, Hamlets, or Places, and Counties, Whe 4 
where the ſaid Defendants were or be: And if omitted, the Outlawry fary. 
thereon ſhall be void, or the ſaid Writs and Indictments may be. abated by 
Exception of the Party. Provided that they be not abated for the Surplu- 
ſage of ſuch Additions. : = 8 | 

And therefore, there ought to be an Addition of the Place, as well as of 
the Degree, Sc. Lat. 169. 

An Addition is neceſſary in all Writs original in Actions perſonal, Ap- 
peals, and Indictments, upon which the Defendant may be outlawed. 


So in a Preſentment before the Coroner; for Outlawry lies upon it, and 
it ſhall be taken as an Indictment. R. 2 Leo. 200. 


But in an Aſſiſe, no Addition is neceſſary; for it is a real Action; tho' if (F. 240 


the Deſſeiſin be found with Force, a Capias and Exigent lie for the King Ven not ne? 


for the Fine. 9 A. pl. 1. 9 Ed. 3. 449. 7 H. 4. 39. Th. D. J. 6. c. 1 


do in Replevin and Recordare, no Addition is neceſſary, tho' a Man ma 
be outlawed. Th. D. J. 6. c. 16. /. 3. 1 Sal. 5. Mod. Ca. 85. 8 


. | 5 : 
Nor in Reſcous returned by the Sheriff, tho Proceſs of Outlawry lies upon 
VT | | 5 

Nor if a Man let to Bail does not keep his Day, whereby a Cat ias and 


. Cain oy againſt the Bail, there is no need of any Addition. Th. D. 
„ 9 6 


Nor in a Homine Replegiando. R. Mod. Ca. 84. 1 Sal. 5. 

Nor in any Writ, that is Vicontiel. Per Pawel. Mod. Ca. 85. 
Nor in an Action by Bill. 1 Sal. 7. | | 
So in an Action againſt. Huſband and Wife, there is no Neceſſity for any 


Addition to the Wife; for ſhe ſhall be intended of the ſame Place as her 
Huſband. 3 H. 6. 31.6, 2 Leo. 183, 


3 a 585 80 


I Sal. 5. | 


a neceſ* 


_ 


N tion to the Monk. 


AB AT EM ENT. 


| o in an Action aga 


inſt.an Abbot, and his Monk, there needs no Addi. 
3 H. 6. 31.6. 
So in an Indictment againſt a Feme-Covert, as the Wife of A. no other 


Addition of Place or EY 18 neceſſary. Per 2 5. Gaway cont, Cro, 


El. 1998. 
So, when Proben of Outlawry does not lie, no Addition is neceſſary; as, 


in an Indictment for encroactung upon an R. Cro. El. 145 


F. 25. 
What Addi- 


tion is g 
Of Place. 


R. 8 H. 6. 9. 5. 


In an Action in an inferior Court. R. Mo. 3 54. 


So in a Decies tantum; for there Proceſs of 5 lies not. 21 H. 6. 
54.5. 8 H. 6. 9.6. 


Nor in Detinue of Charters. 19 H. 6. 51. 4. 


In the Caſe of common Perſons, hs Addition of Place, and County is 


' uſually put before the Addition of Eſtate, Degree, or Myſtery. 7 5. D. 
L. 6. c. 14. / 3. 


Otherwiſe, in the Caſe of Perſons of Dignity. Th. D. J. 6 88 "PR PD 
A Man may be named of a Vill, Hamlet, or other Place. 80 of a Pariſh, 
that has not divers Vills. Th. D. J. 6. c. 14. /. 20. 


If a Man be of a Hamlet within a Vill, he may be named either of the 


Hamlet, or of the Vill, at the Election of the Plaintiff, 35 H. 6. 30.6. 


0 6. 14. J 14. 


. D. 16. e. 1 


former, or of the latter, at the Election of the Plaintiff. 
33 H. 6. 9. 


4, 6. c. 14. | 
The Place ought to be annexed to the Perſon of the Defe ndant; and there- 
fore, if the Addition be after the alias didlus, it is not ſufficient. T, 6. D. J. 6. 


If a Man reſides in one Vill, and has a Family in another, he may be 


named of the one, or of the other, at the Election of the Plaintiff. 1 9 H. 6. 1. 
If he removes IA Top Vill to another, he may be named late of the 
I 19 H. 6. 1. 
Th. D. J. 6. c. 1 6 £29: 

If a Man be of a City, which is a County within itſelf; it is ſufficient 
if he be named of the City; as of London, without ſaying of what Ward, or 
Pariſh. Th. D. 1.6. c. 14. J 8. 

But the A ddicon of a County only 1s not ſufficient, without mentioning 
ſome Vill in the ſame County. R. 2 Cro. 616. 

So if a Man has a Family at G. and dines at W. he may be named of JF. 


Dub. 1 Sid. 325. 


If a Man be named Rector of che Church of T. in ſuch a County, it is 
ſufficient, without ſaying of what Place; for he ſhall be intended Reſidefit 
upon his Church. 7 H.6. 1.6. 10 H. 6. 8. Jb. D. 1.6. c. 14. / 7. 


So A. Chancellor of the Univerſity of Oxford, in the County of Oxford, is 
. J. 6. c. 14. 


ſufficient, without ſaying of Oxford. 8 H. 6. 38. [37.] Th. D 


J. 13. 


But the Addition of a Pariſh is not good; if there are dier Vils! in the 
ſame Pariſh. 35 H. 6. 30. Th. D. 1.6. c. 14. /. 20. 

Nor the Addition of an Hundred or Soken; where there are * Vills. 
Th. D... 14. ao. 

Nor of any great Place containing divers Vills. 5 Ed. 4. 1. Th. D. 
I 8 36 


c. 14. J 19. R. Cro. El. 198. R. Mo. 354. 2 Leo. 183. 
Yet if a Man be named A. B. alias dictus D. the Addition after the alias 
is good. 5 E. 4. 14114. 
- So A. B. Servant of J. Noke of D. in the County 
good; for the Addition fhall be referred to J. Noke. 6 Ed. 4. 3. 9 Ed. 4. 
Jo. [48.] es . P. 6. . 14. ot 
Yet 


of M. Butcher, 1s not 


AB AT EME NT. 


Yet A. B. who was the Wife of N. of D. was good; for the Addition 
ſhall be referred to the Wife, and not to the Huſband, who was dead. 
H. 6. 4. Jb. D. J. 6. c. 14. J 9. a 
5 But where the Addition is not proper to the Wife; as, Yeoman, Sc. it 

ſhall be referred to the Huſband. R. Dy. 46, 7. 


If there be no ſuch Vill, or Place, as mentioned in the Addition, the 
Defendant may ſay, Nul tiel Vill. 8 Ed. 4. 5. Reg. pl. 284, 286. 

Or, that he is of D. and not of P. 8 Ed. 4. 5. Th. D. 1.6. c. 14. J 22. 

Or, that there are two D.'s and none without an Addition. Th. D. J. 6. 
c. 14. / 23. Reg. pl. 285. | ; 3 | 

If the Defendant pleads, that he was not of the place mentioned in the 
Addition; it is not ſufficient, without ſaying, of what place he was. Th. 
r | : 

And he ought to fay, that he was not of that Vill the Day of the Writ 
purchaſed, nor ever ſince. Per Martin. Strange cont. Th. D. J. 6. c. 14. 
J 12. 8 H. 6. 9. . Agr. 2 Ed. 4. 15. Cont. Fitz. Brief 944. Acc. 
Mo. 70. | | 1 

But if he pleads, that he was of D. parva, and not of D. without an 
Addition; it is ſufficient, without ſaying, that D. parva was a Vill by itſelf, 
and D. another Vill by itſelf. Th. D. J. 6. c. 14. J 14. 


The Addition of the Eſtate is good; as, Widow, ſingle Woman. 10 H. 6. (F. 


22. [21.] 14 £9. 4. 8 [7.] Th.D.L6.c.15.[-4 


tery. 
Parſon, Clerk. 
Wife. 2 Leo. 183. . . | 
Servant to A. B. Mod. Ca. 58. 3 H. 6. 31. . Th.D.1.6.c.15. ſ.1. 
So the Addition of the Degree; as, Duke, Earl, &c. Th. D. J. b. c. 15. 
12. e 5 5 
Serjeant at Law, Knicht. 1 Sal. 6. 75. D. I. 6. c. 15. f. 12. 
Eſquire, Yeoman, Gentleman, Raſt. Ent. 108. J. D. J. 6. c. 15. . 6. 
Alderman. | Fr 
Doctor, Archdeacon, Dean, &c. 


Tho it be a Degree in another Kingdom; as, Biſhop of D. in Ireland. 

21 H.6. 93.4. T3.D. L615 £6. - ä 
So the Addition of his Myſtery, Art, or Trade; as, Merchant. 4 H 6. 
. „ | 


Mercer. $ Ea. 4 33. Th. D. . 6. e. 15. 4. 


r eee, Brogger. 9 H. 6. 65. 75. D. J. 6. c. 15. /. 3. 

Huſbandman, Schoolmaſter. 2 Leo. 186. 

Grocer, Taylor, Tanner, Currier, Shoemaker, Chapman, Cc. 
Spinſter, Cc. Dy. 46. 5. : | 8 
Scrivener. 2 Leo. 186. 3 4 
But the Fa ae of Office » not good; as, Servant; unleſs it be ſaid, the 

Servant of ſuch an one. 7 Ed. 4. 10.b. g Ed. 4. co. [48. 46.6. 

3 H. 6. 31.6. 5. 518 615 fl e 
Or Chamberer, Butler, Sc. 5 Ed. 4. 32, 33. 75. D. J. 6. c. 15. /. 10. 
Litterman. 21 Ed. 4. 77.6. Tb. D. I. 6. c. 15. ſ. 11. ; 
Chancellor, Treaſurer, Chamberlain, &c. 
Sheriff, Coroner, Eſcheator, Bailiff, 8. | 
Nor the Addition of an unlawful Employment; as, Maintainer, Vaga- 

bond, &c. 22 Ed. 4. 1. 2R.3.2. 9 H. 6. 65. Tb. D. J. 6. c. 15. f.3. 
Bankrupt, Extortioner, Uſurer, c. 22 Ed. 4. 1. e : 
Dicer, Bowler, Carder, &c. | eren e 


— 


Vol. I. 5 


37 


26.) 


5 Of Efate, De: 
Labourer. 3 H. 6. 31. 3. 5 Ed.4. 33. Th. D. J. 6. c. 1 5. /. 1. 3 
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= ABATEMENT. 
Nor the Addition of a general Occupation; as, Farmer. 28 H. 6. 4. 
% V2 | 5 
If a Man may be ſued by ſeveral Additions, he ought to have the moſt 
_ worthy ; as, 4 Genen tho' he be a Huſbandman, ſhall be ſued by the 
Addition of Gentleman. 14 H. 6. 15. 75. D. J. G. c. 15. . 5. 

A Viſcount ſhall be ſued by that Name, and not by the Name of Lord. 
© 8 55 | 

And therefore; if a Gentleman be ſued by the inferior Addition, he may 
fay, that he is a Gentleman, and demand Judgment of the Writ, without 
ſaying, and not an Huſbandman ; 14 H. 6. 15. but it was reſolved, that 
he ought td traverſe, that he was of an inferior Trade. Cro. El. 884. 

Yet if a Man has a more worthy Addition, by his Office; or by a De- 
gree in the Univerſity, he may be ſued by the one or the other; as, a Maſter 
of Arts, or Doctor of Divinity may be ſued by the Name of Clerk, 
%%% » 5 

Ss a Serjeant of the King's Kitchen may be ſued by the Addition of 
Cook, or Gentleman, or Eſquire. 14 H. 6. 15. Th. D. J. 6. c. 5. J 6. 


So a Man may be ſued by the Addition of his Degree or Myſtery; as, 


Horner, Packer, &c. or of Yeoman.. 2 Mod. Ca. 5 T, 2. : 
So a Gentlewoman may be ſued by the Name. of Spinſter. Semb, 
88. 5. | „ | 
1 if a falſe Addition be pleaded, the Defendant ought in his Plea to 
ſay, by what other Addition of the fame Nature he ought to be ſued: As, 
if a Tradeſman be ſued by the Addition of Yeoman, it is no Plea to ſay, 
that he is a Horner, or of any other Myſtery, unleſs he be a Gentleman, or 
of other Degree ſuperior to a Yeoman. R. 2 Mod. Ca. 57, 2. 
The Addition ſhall be the ſame as it was the Day of the Writ purchaſed, 
and not with a Nuper: As, Nuper Epiſcopus, Sc. 21 H. 6. 3.b. g Ed. 4, 
2. 6. Lut. 4a. Th. D. I. 6. e. 15. /. 8. : | 
And therefore, a Plea for Default of an Addition will be bad, if it does 
not fay, that he was a Knight, &c. fempore brevis, or before. R. 1 Sal. 6. 
And therefore, if a Defendant named, Gentleman, plead, that he was a 
Merchant fempore brevis, and not a Gentleman, it is no Eſtoppel to fay, that 


he bound hitnſelf by the Name of Gentleman; for perhaps he was a 


Gentleman by an Office, which is now determined; but if he was not ſo 
at the Time of the Writ, the Writ by the Stat. r H. 5. is not good. R. 
28 H. 6. 2.6. 5 N ö 
In an Indictment, &c. there is no Neceffity for the Addition of a Dignity 
created fince the Statute 1 H. 5. as, if a Man be Miles et Baronettus, it is 
ſufficient, if he is named Miles only. R. Lat. 169. e 
(G) Plea to the Count. 
(O. x.) For inſufficiency in it. 
G. ) Tx firſt Ac, after the Appearance of the Parties, and the Admittance 
51 ha De- of the Juriſdiction, and the Abilities of both Parties is, that the Party 
ſuing counts: And afterwards the Party impleaded may demand Oyer of the 
| Writ: And then, if there be any Fault or Inſufficiency in the Count for a 
Cauſe apparent in itſelf, or if there be a Variance between the Count and 
the Writ, or between the Writ and a Record, Specialty, &c. mentioned in 
the Count, the Party impleaded ought to ſhew it, and plead. 75. D. J. 10. 
c. 1. J 5. Fitz. Count 27. e ITIIGLs CL io SAS 


As, 


* e 
1 


+ 
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As, it may be pleaded in Abatement, that the Lands, Tenements, „ 
other Things are not demanded by their proper Names, or in the proper 
Order in which they ought. | 

By what: Names and in what Order Lands, Tenements, or cab Things 
ought to be demanded, Vide Fine (E. 2. Kc. ) Pleader (3 A. 4. 


So, that the ſame Thing is twice ed, as, if the demand be of a 1 (G. 2.) 
Manor, and Rent, when the Rent is Parcel of, the Manor. 7 n 
c. 25. ,. 1. 40 Ed. 3. 25. 4. 

Or, of a Manor, and Land that. is Mandel of che Manor. 39 Ed. 3. 1 2. 

[10, þ.] Lut, 851, 860. 1. . 24. Th: D. I, B. c. 25. f. 4. 

Or, of a Mae, and an Advowſon which is appendant to the _— Ma- 
nor. 6 Ed. 3. 20%. . 

Or, of Land, and Rent. which 1 is iſſuing out of the ſame Land. Th, D. 

1,8, c. 25. J 2. 10. . 

Or, of a Seigniory, and a Caſtle, when the Caſtle is Part of the Seignioryß. 
7 H; . 39. [36, 37.1. J. D. 1.8. c. 25. / 6. 

This is a good Plea in. all Pracipe”s, quod redaat, 49 Ed. 3. 25. a. 

In a Fur medon. 3 Ed. 4. 28, 

In an Aſſiſe. 3 Ed. 4. 28. 


Yet it is no. Plea in Treſpaſs for entering an Houſe and bend a * 
that the Cloſe, and Houſe, are the ſame Place. 22 H. 6. 8. [7.] Th. D 
. 

Nor in an Aion upon. the Stat. R. 2. for entering, a an Houſe and two 
Shops, that the Shops are Parcel of the Houſe, 3 Ed. 4; 28. 5 Ed. 4. 
88, 4. 16 Ed. 4. 10. for it is in Nature of Treſpaſs. | 

Nor in a Præcipe of the Manor of B. cum — et 20 acras terræ 
cum pertin', tho! cum pertin once would have been ſufficient. 40 Ed. 3. 
23.4 


7 the "> "IR TE ought to diſtinguiſh, what, Lands are. twice demanded, 
from the other Lands demanded. Lut. 851, 860. 3 Lev. 67. 


So it may be pleaded to the Demand of a Manor, that the Tenements (G. 30 


put in View are two Houſes, and two Carues, and not a Manor. 6 Eg. 3. Demand miſ- 
243. ND. 27. 9. taken. 


To a Pemand of __ Honea, that the Tenements put in View ae four 
Tofts, and not Houſes. Th. P. . 8. c. 27. / 8. 


So it may be pleaded 3 in 1 that the Plaint i is of two ſeveral (G. 4.) 


and diſtinR Cauſes of Action. Reg. py. 282. 
That the Plaint is of two Treſpaſſes, depending upon twyo ſe arate and 3 
diſtinct Titles. Reg. pl. 283. ot hu 18 | _ = 


That the Aſſiſe, or other By Action is af the Seifin, or Death of 8 
ceſtars. Th. D, L 10. c. "FAY Þ © 


That an Ejectment of Ward 5 Treſpaſs are Joined } in one Writ. Th. D. 
& 10-86.14- 42, 


So it may be pleaded, that the Paint is not in a x proper Action; as, chat 0. 5, 
the Plaintiff declared in an Action on the Cale, when he ought to have 2n Cauſe of ano- 
Account. Reg. pl. 283. ther Action 


That he brought an Action upon the Caſe, When he ought to have had POE 
a general Treſpaks To. D.-L. 10.6 z. 


But in an Action upon the Caſe for Money received to his Uk it is no 
Plea i in Abatement, that he received it as Bailiff. R. 1 Sbo. 71. 


0 
1 . | | 


1 
* 


* >, — 9 


40 A ABATEMENT, Þ = 


1 2 - a So, that bis Count ſhews a Demand before a Cauſe of Action. Th. D. 
O Tauie o 


5 ion in 1.9. e. 5. 3, 4, 5 
-— gn As, in EL Facias by an Adminiſtrator, teſte'd 12th Feb. the Defendant 


5 Oyer of the Adminiſtration, which is dated the 267 March afterwards, 
Rs may plead in Abatement, that the Action was ſued before a Cauſe of Action. 
2 Lev. 1 5 | 
So, in-an  Aſumpſit upon a Promiſe to 05 within ſeven 1 brought 
before the ſeven Years expired. Bend. pl. q 
In Debt, before the Day of Payment red, Hob. 199. 
In Debt by an Adminiſtrator 2d Apr. 16 Jac. and the Adminiſtration i is 
granted 11th May afterwards. Hob. bh * 
In a Quare impedit upon a Writ teſte'd 9th May, and alledges the Preſen- 
tation and. Refuſal 297 May afterwards. Hob. 198. | 
In Debt upon an — before the Day of Payment by the Condition, 
| 7 
£ by in Debt againſt an Adminiſtrator, it may be pleaded 3 in Abatement, 
that the Writ was teſte'd before Adminiſtration granted. R. Lut. 8. 


So in Debt againſt an Executor, that the Teſtator was alive at the Time 


of the Writ purchaſed. R. Lut. 14, 16. 
In Debt againſt an Heir, that his Anceſtor was alive the Day of the 
Original purchaſed. Lut. 15. 


(8. 7.) So, that the Count does not purſue the legal Form : As; 1 in a Formeden, 
og of le. Sc. that no Eſplees are alledged. Bro. Count 7. 
gal Form. 
| In Prohibition, that it is not alledged, that the Writ of Prohibition was 
delivered to the Defendant; tho” this is not traverſable. Bro. Count 11. 
Upon a Plea to the Count, there is no other Judgment, but 2yod quer 
nil capiat per breve ; and therefore, a Fault in the Count abates the Writ 
Bro. Count 8. 12, 24, 60, 645 74. 


(G. 8. ö 55 Variance between Count, and the Writ. 


vide inPleadr So it may be pleaded in Abate ent, that there is a Variance between the 
8 Count, and the Writ. Reg. pl. 277, 278. | 
Honda of Or, a Variance betweeen the Count, and the Plaint. Reg. pl. 282. 
Writ and Re- As, if the Plaintiff or Defendant be named by one 3 in the Count, 
G. 7-6 ks and by another in the Writ, Ent. 4. Reg. pl. 27 
| If the Count be of a Treſpaſs, 
the Writ, by the Brethren and oth rs, _— the Maſter. 1 Ed. 3. 24. 
[23.] Th. VVV 
If the Writ be for a Treſpaſs in taking two Horſes, and the Count of two 
Cows. 6 Ed. 3. 249. J. D. J. 9. c. 5. / 13. 
If the Writ be for an Aſſault zn homines et Servientes ſuos, and the Count is 
only upon one Man. R. Bend. pl. 217. 


: ic the Writ by Parceners be, that the Anceſtor was Grandfather to' the 
one, and Couſin to the other, the Count, that he was Grandfather to the 


one, and Great Grandfather to the other. Th. D. J. 9. c. 5. / 17. 


If the Writ be for Waſte in the Land, and the Count, & Waſte 1 cut- 
ting down Trees. Dal. . 


If the Writ be by Huſband and Wife in jure Uri, and the Count omit 


that. Vide Aft. En. 4. 


If the Writ be by an Adminiſtrator aa and the Count by an Ad- 


miniſtrator durante minori ætate. Lac. 3 43. 


by the Maſter, 4a and Gen Und 


If 


A «x. 7 yy "0 3. A : 7 * * w b. an 
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ABATEMENT. 
If the Writ be for a Treſpaſs committed at Weſtminſter, and the Count 


for a Treſpas i in the King's Palace. 2 H. 6. 7. 6. Th. D. Ae £23; 


Or, for a Treſpaſs contra pacem nuper Regis, and the Count for a 
Treſpaſs contra pacem Regis nunc, 8 H. 4 21. 6. = Ed. 4. 24. Th. D. 
49. e. | 
| Or, * © for which he did not dare to go from D. to A. and 
the Count for a Menace, for which he did not dare to go to B. Th. D 
EY. 6 5 4h - 
= he Writ be for a Maihem, and on Count for a Oe . D. V 9. 


c. 5. ſ.44 


If the Writ be de bonis ef aral, and the Count of a Regiſter only. 
» Ed. 4- 20: . 9B D. 9. 6 . 45. 

So, if the Count be of a Cheſt with Charters; for they are not Chattels. 
22 Ed. 4. 12. Th. D. J. 9. c. 5. . 47. 


So, if the Writ be guare clauſum fait, and the Declaration quare clauſa 2 
fregit.. Cro. El. 185. 


If a Writ in Replevin be de averiis, and the Count 4: eguo. Co. 
El. 330. 


So, if the Count demands more aw the Writ; as, in an Account to 


account from Michaelmas, 3 Ed. 3. to Mich. 5th Ed. 3. when the Writ 


was purchaſed fifteen Days before Michaelmas 5th. Th. D. I. g. c. 5. /. 2. 
In an Annuity, if the Count demands more than was due at Fg Time 


of the Writ purchaſed. 5 Ed. 3. 330. 13 2.6. 66. T&D. J. 9. c. 5. 
4. 
If the Count be of Waſte in three Vills, and the Writ of. Waſte in two 


only. R. Mo. 862. R. Hob. 38. 


Otherwiſe, if the Count demands leſs than the Writ. J. 862. 
So, if the Count ſhews, that there was no Cauſe of Action. 
So, if a new Afienment makes a material Variance from the Writ, the 


Writ ſhall abate ; for the new Aſſignment is Part of the Declaration, 
1 And. 31. 


But a Variance by Way of Explanation is not fatal : As, if the Writ men- 
tions K. without an Addition, and the Count mentions K. magna. 44 Ed. 3. 


1. C. 75. D. J. 9. c. 5. J 7. 


So, if the fg. be in Words, not in Senſe; - as, if the Writ be of two 
Carues of Land, Value 10 J. per Ann; and the Count be of 10 J. of and. 


Brat. 431. 


In Waſte, if the Writ be by the Plaintiff ex "thenatione A. and the De- 


claration be of a Feoffment by A. faving the Term to the Defendant. 
46 Ed. 3. 25.6. 73.1.4 9. 6 £9. 


In an Account, if the Writ He, againſt him as s Rece/ tor 3 and the 


Count ſay, that he received 100 Florins. 6 Ed. 3. 281. Th. D. 1. D.C. . 


J 14. 
If the Writ bo bona et 1 ad valentiam, Oc. nd the Count of live 
Chattels pretii. 10 H. 6. 23. [22.] Th. D. I. 9. c. 5. ſ. 37. 


If the Writ be, that the Defendant committed divers Extortions and O 
preſſions; the Count, Extortions and Grieyances. 31 Ed. 3. 33 5. 75. D. 
. 9. c. 7. / 4. 


So, if the Variance * by particularizing i in the Count, that which is ge- 
neral in the Writ: As, if the Writ be in an Account againſt one as Bailiff 


of his Manor, and the Count demands an Account of ſix Beaſts 


. 
Td.D: 1.9: < c. 5. J 10. * 


In Prohibition the Writ was, that the Suit! in the Spiritual Court was, de 

Aduocatione Ecclefie ; and the Count, that it was for the Tithes, Qbven- 

tions, and Mortuaries of the Church, 4 Ed. 3. 141. T5. D. J. 9. c. 6. /. 12. 
M 


Vol. I. 
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In Formedon, where the Writ was, que poft mortem B. to the Demandant, 
as Heir to B. deſcendere debet ; and the Count que poſt Mortem B. to H. ut 
filio et hered:, and from H. to the Demandant, &c. Th. D. J. 9. c. 5. 


1 
5 In Detinue, * the Writ was of a Charter ; the Count of a Confirmation 


with Warranty. Th. D. J. g. c. 5. J 21. 
If the Writ be for an Amerciament, and the Count for ſeveral Ads. 


ments for not coming to the Leet. 2 H. 4. 15.6. "3 
So, if the Writ be quod falſa fafa Jabricavit, and the Count only of Mp 


one Deed. Th. D. J. 9. c. 5. . 36. _ 

Otherwiſe, if the Writ be diverſa fal Iſa facta. Semb. 3 c H. 6. 37.6. + 

| If the Writ be bona et catalla, and the Count de tribus talliis of 101. each. =: 
21 H. 6. 32. [29, 30.] Th. B. J. 9. c. 5. /. 38. oY 

Or, the Count be of three Hogſheads of Wine, or ten Quarters of Corn, T 


c. Th.D.l.g.c.7. J. 5. 0 
If a Qyare impedit be, Que ad noftram ſpectat donationem nh, and os 
the Count que ſpettat ratione prerogative. R. Sal. 559. 8 
So, if the Variance proceeds from the Form in the Regiſter ; ; As, ina 
Formedon, if the Writ ſuppoſes, that the Donor was Couzin, and the Count, 2 2M 
that he was Great Great Grandfather to the Demandant ; for after Great 2 
Grandfather, there is no other Form than Couzin. Th. D. 7.9 9. c. 5. , 28. 
So, upon a Writ in Debt, a Count in Detinue or * is good. 7h. D. 


Age 5 1% 0. 
But, upon a Writ in _ a Count in Sree 1 is not good. Th. D. 


J 9. c. 5. J 30. 


(8.) Plea to the Writ, 
(KH. x.) For an apparent Fault in it. 


. ) NO Plea to the Writ can be before Oyer. Th. D. I. 10. c. . 2. ,. 1. 

Kaſure, or In- But after Oyer the Defendant may plead in Abatement, that the 

terlineation. Writ is in ſufficient, if any Defect appears in the . Form, or Subſtance 
8 of it. Th. D. J. 10. c. 2. 
As, if there was a ſuſpicious Raſure, or an Interlineation ſeems to be 
made without lawful Authority 1 in a material Place, which alters a Matter 
of Fact. Vide Bract. 188, 413. Britt. c. 48. Tb. D. J. 10. c. 3. .. 2. 

As, in a Scire Facias where the Name of Baptiſm was raſed. 45 Ea. 3. 
18.5. Th. D. I. 10. c. 3. J 5. 

But by the Stat. 8 H. 6. 12. no Judgment ſhall be reverſed for ”= ſuſpi- 
cious Raſure, or Interlineation. 


(8.2) So the Writ ſhall-abate for falſe fait; as, if the ſingular Number be for 

_ Falſe Latin. the Plural, or e contra : Rs, Debet et Sole, for, Debent el Solent. Th. D. 
5 L 10. c. 4. f. 1. Cont. fince the Stat. 8 H. 6. 12. R. 2 Sand. 39. 

Sit, for, Sint. 10 Ed. 3. 7 . D. J. 10. . 4. *. 5. 

* for, Eis. 17 Ed. 3. * 3 / 

umpſerunt, for, A, 7 > AOL TK, fr 

'Or "4 3 8 Jeng Cafe be put -inſtead of another Caſe; as, 
Uxori, for, Uxer. 3 Ed. 3. 86. 75. D. J. 10. „755 | 
7 Scire 2 ob quibuſdam error”, for, ob gugſdam. 2 Af: pl. 59. Th. D. 

ID. c. 4. J 


* WI Fee: for, Zee brew 75. D. J. 10. c. 4. J. 18, 21. 9 H. 7. 
0 Po 


AB AT EME N T: 


| Poſt mortem predifti A. et B. for, prædickorum. Reg. pl. 2 29 2. 


Senioris, for, Senior. 44 Ed. 3. 18.5. Th, D. I. 10. c. 4. J 19. 
Jobanni, for, Jobannem. 2 H. 4. 8. 


1086, for, Quas. Aft. Ent. | 
. if no 12 Wers or falſe Word be inſerted : As, ex inſunatione, 
for, ex inſinuatione, in a Scire Facias. 23 Ed. 3. 22. Th. D. J 10. c. + * 
Mlumdare, for, Mundare. 2 H. 4. 8. Fb. D. 1. 10. c. 4. .. 16. 
Tertio die Aguſti, for, Auguſti. Th. D. J. 10. c. 4. ſ. 13. 10 Ed. 3. 533. 
Balkum, or Dns, &c. without a Daſh, for, Ballivum, or Dominus. 4 H. 6. 
16. 2. Th. D. J. 10. c. 4. / 18. 


Imaginavit, for, Imaginatus eff. 11 H. 6. 3, 17. [2, 14.] Th. D. J. 10. 
e. 4. . 40. 
Averiar', for, Averior'. Sal. 701. 
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So by the Common Law, any falſe or incongruous Latin abates an origi- 


nal Writ. 10 Co. 133. 4. 


Tho' the Suit be by the King; as, in a Quare impedit by the King, Præ- 
cipite, for, Præcipe. 29 Ed. 3. 57. [44] Th. D. J. 10. c. 4. . 11. 

But if a Scire Facias to execute a Fine, purſues — _ tho' there be 
falſe Latin, it ſhall not abate. Th. D. J. 10. c. 4. J. 4, 8 


So in a Pore, or Recordare, falſe Latin does not prejudice; for they are e ſued 
only to remove the Record. 3 H. 6. 3, 26. 


. in Prohibition. 40 A/. pl. 26. 28 Ed. 3. 97. Th. D. J. 10. 
"Mr in a Sheriff's Return. 2 H. 4. 14. [8.] Th.D.1. 10. c. 4. J 16. 
So falſe Latin does not vitiate any judicial Writ. 10 Co. 133. 4. 


Nor any Pleading, Count, or Judgment. 10 Co. 133. a. 1 Sal. 328. 
Nor a Verdict. R. 1 Sal. 328. 


Nor any Grant, or Deed, where the Intention of the 3 appears. 
10 Co. 133. 4. Vide in Obligation (BD. 3}. 


So, if it appears by the ſame Writ Pe be only a Miſtake, it does not vi- 


tiate: As, if in a Writ directed to the Sheriffs of London, re are ſome- 


times habgas, ſometimes habeatis, it is not Error. R. 2 Cro. 576. 

So, if the Latin is capable of a good Conſtruction, it will not prejudice : 
As, in a Præcipe quod reddat terram in Villa de P. W. andC. it is good, tho' 
it does not ſay, ( villis); for villa ſhall be referred to the Vill of F. only. 
30 Ed. 3. 3. [2.] Th. D. J. 10. c. 4. / 12. 

So in a * pe quod reddat 30 6. de reddit quas clamat, for 7 aus ) ſhall 
be referred to 30 ſolidat', not to the Rent. Th. D. J. 10. c. 4. . 2. 
So, if the Declaration ſhews, that a Writ iſſued of Chancery recitando, 


Sc. per quod præcepit, without faying, who; for the King was mentioned 


before, and it _ be intended, that he commanded it. Paſ. 2 Ann. 
( Compns Rep. 13 

So now by Mk, Stat. 8 H. 6. 12. Raſings, Interlinings, Addition, or Di- 
minution of Words, Letters, Titles, or Parcels of Letters in any Record, 
Sc. ſhall not reverſe a Judgment. Vide Amendment (D (D. 2.) 


Nor -falſe Latin by the * of that Statute. R. 2 Sand 39. 


So, if a neceſſary Word, or Thing be omitted in a Writ: As, in a Wat 
againſt Huſband and Wife, if the Name of the Wife be omitted in the 
Summons. Th, D. J. 10. c. 6. .. 1. Reg. Ml. 291. 


So, if the Name of one of the Tenants is omitted in this Clauſe { wide 
queritur.) Th. D. J. 10. c. 6. J 3. 3 55 
So, if in a Writ of Appeal (habeas). be left. out. 13 Af. 

If ( et.) be omitted between the Names of two Vills. 


Pl. 10. 


(H. z.) 
Omiſſion of 
Words. 


Ed. ; 
Th. B. hong 6.7: 39 3.25. leo! 


In 
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ABATEMENT. 


In a Scire Factas, if (ibi) in the Clauſe (er habeas ibi ſumm! ) be omitted, 
Th. D. L 26.c. 0. 3 | 
So, if (niſi) be omitted in the Clauſe (et 1 if feceris, &c.) Th. D. J. 10, 


c. 6. 5 Fx; 
If (7unc) be omitted in the Clauſe ( quod tunc fe t ibi auditur'.) Th. D. 


J. 10. c. 6. J. 16. 


If (ipfius Querentis) be omitted in (ingreſſus terras ipfius Vreni. * 


37 B60. 356. $31} . Th. D. 6.10. & 6.7: 19, 
1 of Injuſte) be omitted in a Quare impedit. Reg. . 276. Ent. 6 
If (per) be omitted. Reg. pl. 291. 

If in Dower (2uz fuit uxor ) be omitted. R. 2 Cro. 217. 

If in a Cui in Vita (Que clamat eſſe jus et hareditatem ſuam) be omitted, 
Aft. Ent. 6. Vide Th. D. I. 10,c.6. /. 14. 

But if the Word or Clauſe omitted, is not material, the Omiſſion does 
not prejudice: As, in a Quare impedit by the Queen, if the Words ( Unde 
gueritur) be omitted. oni. es. 5. 

So in a Qare impedit againſt a Biſhop elefum et confirmatum, if ( et ) be 
left out. 18 Ed. 3. 29. Tb. D. J. 10. c. 6. /. 7. 

Or, in a Scire Facias by the King, if the Clauſe ( ef quia volumus que in 
Curia, Sc.) be omitted. 18 Ed. 3. 12. 6. 24 Ed. 3. 30. 15. D. I. 10. 
c. 6. 5 6, 9. 

Or, in Ejectment, the Clauſe (Et bona et catalla que: ad valent” . 
199, 228. T5. D. J 10. c. EE - 

So in a Formedon, if in the Deſcent to the Demandant, (ut Conſanguineo 
ef Heredi ) are omitted, when the Demandant ſhews himſelf to be. Couzin 
and Heir, R. Hob. 51. | 

So in Waſte in domibus er e if ( alu ) is omitted. 
11.6, Vide Hob. 52. 

In Treſpaſs de averiis caruce capt”, if (et interim deliberari facias Ec. ) 


be omitted. Th. D. J. 10. c. b. J 24. 
Or, if the Omiſſion be ſupplied by Words tantamount : As, i in a Forme- 


don in Remainder, if the 99 — ſay, quæ poſt mortem, &c. to the De- 


* 


(H. 4) 
Material Ad- 
dition, 


When the Goods never were in his Poſſeſſion. 


mandant, ut filio et bæredi F. remanere debet, without ſaying, poſt mortem 
E. for when the Demandant is called his Heir, that imports him to be dead. 


Hob. 51. Th. D. I. 10. c. 6. ſ. 2, 20. 


Or, if the Omiſſion be purſuant to the uſual Form, tho' 3 ho of a mate- 


rial Word; as, if in Waſte the Plaintiff in his Writ ſhews a Feoffment to A. 
to the Uſe of himſelf and his Heirs, omitting, that the Feoffment was to 
A. and his Heirs, as it ought to be. R, Hob. 84. 


So, if a material Word, or Clauſe be added: As, in a Writ quod reddat 
meſſuagium et acram terre, and it is afterwards ald, quod frædict' meſſuag 
et prata remaneant, &c. 44 Ed. 3. 14. 76. D. J. 10. c. 7. J. 10. 


K be added to the Toft. 24 Ed. 3. 33. eie. 7. 


4. 
If in an Action = an Execntor, (in TT one execution” ) are inſerted, 
25 Ed. 3. 83. Th.D. 


J. Jo. e 77. J. 6. 


In Debt, quod reddat 2 ol. q ei debet et 41. * if theſe Words are 


added, (et quas ad talem diem ſelviſſe debuiſſet,) they. are bad, for that ex- 
ceeds the Form, 3 H. 6. 2. Th. D. J. 10. c. 7. 13. 

If the Writ has more in the Name of the Plaintiff than was in the Speci- 
alty, the, Writ ſhall abate. Th. D. I. 10, c. 7. .. 14. 3 H.6. 23.6. 
' Otherwiſe, if more is inſerted i in the Name of the 8 Th. D. 


& $0. 6.7. þ 14 1 23.6. 


1 * 6. 


If 
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AB ATE ME N x. 


If a Scire Facias againſt a Terre-Tenant be, Quare de terris (et calallis, 


&c.) 30 Ed., 3. 30. [23. b.] Th. D. J. 10. c. 7. J 17. | 

it 1 * * A* bo bh Mother make himſelf Heir to his Father and 
his Mother. 41 Ed. 3. 24. b. Th. D. J. 10. c. 7. .. 18. 

Otherwiſe, if the Addition be immaterial and Surpluſage: As, in a For- 
medon, if the Demandant ſets forth his Deſcent more at large than is neceſſary. 
5 Ed. 3. 217. Th. D. J. 10. c.7. ſ. 1. 

So, if the Death of any is ſuppoſed, when it was not neceſſary. Th. D. 
10 6:3 je $3 19+ 

If any Words are twice inſerted, when once would have been ſufficient. 
197 Be. 3-13. Th. D.4 10. £7. {2 


If an Aſſiſe be of a Freehold in villa de Meſim'; for villa ſhall be rejected. 
24 Aff. pi..2. Th. D. J. 10. c. 7. . 8. | | 


In an Action upon the caſe for not paying toll, Quare tolonium aſportavit, 


et ſolvere recuſavit, aſportavit ſhall be rejected; for the other Words are 
ſufficient. 7 H. 4. 44. T5. D. J. 10. c. 7. /. 11. 


If an Addition, or alias Dictus be added to the Name of the Tenant, in a 


real Action. Th. D. J. 10. c. 7. /. 16. 


In Maintenance, if the Writ ſays, (manutenuit et adbuc manutenet,) the 
Words (et adhuc manutenet) ſhall be rejected. Th. D. J. Io. c. 11. J 24. 


In an Audita Querela, where it was recited, that upon a Judgment the 


Defendant, who is now Plaintiff, captus fuit virtute brevis noſtri judicialis 


de capias ad ſatisfaciendum, where the Word (judicialis) is not in the Regiſter: 


For it is Surpluſage, R. I Leo. 73. | 
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So, if the Writ has not ſufficient Certainty ; as, if a Scire Facias after a (H. 5. 
Recovery in a Quare impedit recites the Recovery before Juſtices, &c. but Want of Cer- 


does not ſay, before what Juſtices, or in what Place. 18 Ed. 3. 12. 6. 
Td. D. J 10. c. 8. % 1. 5 = | 


If a Treſpaſs be alledged /imul cum aliis malgfadloribus, without ſaying, 
mh 5 n TD C679. 
If an Action upon the Caſe be for levying Money of certain Lands, with- 
out ſaying, what Lands. 11 H. 4. 64.6. Th. D. J. io. c. 8. .. 6. 
If a Cui in vita does not ſhew, of what Gift. Th. D. J. 10. c. 8. /. 20. 
If a Quare impedit of a Prebend, does not ſhew of what Saint the Church 
F | 


If in an Action upon the Caſe it be alledged, quod cum colloquium habitum 

Fuit de aſſurando caſtrum, &c. R. 4 Leo. 55. | 

But Generality in a Writ does not hurt; for it ſhall be explained in the 

Count: as, a Writ of Champerty for maintaining a Plea, &c. is ſufficient, 
without ſaying, whether the Defendant maintained the Demandant, or Te- 


wont Foo it ſhall be ſaid in the Count. 21 Ed. 3. 10.6. ' Th. D. J. 10. 
FS BY af op 


So, a Writ of Diſceit for purchaſing a falſe Protection is ſufficient, with- 


out ſhewing in what Action it was. 20 H. 6. 19. [18.] Th.D. I. 10. c.8. ſ.g. 
So, a Writ of Treſpaſs for divers Extortions. Th. D. JI. 10. c.8. ſ. 10. 
So, a Formedon, as Couzin and Heir, without ſaying, in what Manner 
Couzin. Tb. D. J. 10. c.8. ſ. 11, 17. by 
So, a Writ of forcible Entry into divers Lands, or in liberum tenementum, 


without ſaying, what. Vide 38 H. 6. 1. 37 H. 6. 35. [31.] Th. D. 
J. 10. c. 8. ſ. 14, 15 5 | | 


. 


So, a Writ of Partition between "Tenants in Common, or Jointenants. R. 


Co. El. 743, 759. 2825 | AHI 
So it is ſufficient, if the Writ be as certain and particular, as the Record 


or Specialty upon which it is founded: As, in Covenant for not conveying 
Vor. I. N 


all 


tainty. 
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(H. 6.) 


Repugnancy. - 


num ratione tenure, &c. defendens levavit murum per quem murum cheminum 


nem uxoris, is good. Th. D. J. 10. c. 11. / 9. 


0 * * 


ABATEMENT. 
all his Lands in A. where. the Deed obliged him to convey all his Lands 
there. 47 Ed.3. 3. Th. D. J. 10. c. 8. /. 4. 

In a Conſpiracy of indicting for raviſhing A. her Goods and Chattels, 
without ſaying, what; where the Indictment was ſo. 47 Ed. 3. 17. Th, 


D. I. 10. c. 8. J. 5. 
So a convenient Certainty is ſufficient, -tho! it be not a preciſe Certainty 


to every Intent: As, a Scire Facias after Judgment is ſufficient, tho” it does 
not ſhew, in what Action the Recovery was, nor whether by Default, or 
Verdict. Th. D. J. 10. c. 8. / 8. 

So a Scire Factas againſt an Heir or Terre-Tenant, without ſhewing, 


what Lands he had, or where they tie.—30.H. 9. Th. D. L. . 
J- 12. 
So a Scire Facias upon a Recovery! in Annuity, without ſhewing, for how 
much Time the Annuity was in Arrear. 27 . 0. 3. TD. D. 10. 
g. J. }. 18. 
So a Writ of Right by Proipe | in Capite, if it be, quæ tenet de nobis, 
without ſhewing, by what Services. Th. D. J. 10. c. 8. |. 18. 39 Ed. 3. 
26. [20.] | 
So an Action upon the Caſe, which ſhews a Retainer pro quinn fumnd, 
without ſaying, what in certain. 11 H. 6. 69. Th. D. J. 10. c. 8. / 25. 
Or, a Warranty of certain Saccos, without faying, how 885 13 E. . 
Th. D. l. 10. c. 8. 7.26. 


so, if any Repugnancy appears in the Writ; as, in Waſte the Writ was 
in Latin by A. the Son of B. and afterwards ſuppoſed a Leaſe by D. the 
Father of 4. 9 Ed. 3. 482. [42.] Th. D. J. 10. c.11. J 2. 

In a Cui in vita for Land which the Demandant claims for Life, upon a 
Gift made to her firſt Huſband, and to her in ſpecial Tail. 18 Ed. 3. 27. 
W. is., 11. . 

If the Writ makes the Demandant Heir to his Father one Time, and 
afterwards Heir to his Father and Mother, 29 £9. 3. 47. [ 36.] Th. D. 
J. IO. c. II. . 6. | 

If in an Leben upon the Caſe, the Writ ſays, quid cum habeat chemi- 


babere non poteſt. 33 H. 6. 26. Td. D. I. 10. c. 11. /. 26. 
A Writ of Covenant is, Præcipe A. Fidejuſſori B. quod teneat convent” inter 
Querentem et B. and therefore en 38 Ed. 3. 12. Th. D. J. 10. 
c. 11. / 28. 
DEA quare equum ſuum cepit ef Interfeci 5, &c. abated for the Repu g- 
nancy; for it is not contra pacem, if the Defendam kills his own Horſe, 
27 H.,. pl. 64. Th. D. J. 10. c. 11. J 30. 
But, if the Repugnancy be only in Words, not in Senſe, it is not 
material: As, where in Waſte, it is ſaid, that the Defendant holds for 
Life by the Aſſignment of A. of whom the Defendant holds by the Cur- 
teſy : For, it is all one in Effect, tho' the Defendant is fuppoſed Tenant for 
Life, and by the Curteſy. Th. D. J. 10. c. 11. 117 
An Action upon the Statute for a Diftrefs in the Highway, concluded contra 
legem et conſuetudinem Angliæ; yet ood, for by the Statute it is made the 
Law and Cuſtom of the Realm. 7b. D. J. 10. c. 11. Tb. 
So Waſte by Huſband and Wife upon a Leafe by them, d exheredatis | 
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So, an Aſſiſe of the Office of Porter to the Archbiſhop of Conterbury, . is 
,ood ; though ſhewn, that there was no Archbiſhop then alive. 7 b. D 
10. c. II. N 16. 
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ABATEMENT. — 7 my 
A Formedon of the Gift of A. of B. et que poſt mortem pred: 2i A. B. 
good. 39 Ed. 3. 35. [27.] Y. D. J. 10. c. 11. / 21. 


So, if the Writ has a Variance between that and the Record, or Specialty, 871 . 
Sc. upon which it is founded; as, in an Attaint upon a Verdict in A 
by J. S. when the Record of the Aſſiſe is J. of S. 26 A.. pl. 31. So, Wrir,and Re- 
3 Af. pl. 17. Vide Th, D. J. . c. 1. J 2, 6. 1 

In an Attaint the Writ concluded, Quod ſum qui terram illam tenet; 
when the Record was of a Meſſuage and Land. 7 Af pl. 5. Tb. D. I. g. 


"ET? 
If 0 Pare non Admiſit be, quod cum mandaverimns Epiſcopo; and the Re- 


cord is guod mandav Epiſcopo electo et confirmato, 22 Ed. 3. 1 3 Th. D. 


5% 6 4.:/-- 4 

Bo, if «4 be any other Variance between the Writ, and the Record 
upon which it is founded. Th. D. J. g. c. 1, per totum. 

If Judgment be againſt a Woman, and the Writ recites, Quas recupera- 
vit verſus cum. R. 2 Cro. 570. 

But, if the Writ agrees with the Record upon which it is founded, 


Rt is ſufficient; tho' there be a Variance between the Record, and the 
Original, &c. upon which ſuch Record was founded, for which that i is re- 
verſible. RA Nt ee 1 4 8 


So, if the firſt Record was 25. B. and the Writ agrees with the Record 
ſo abridged, it is ſufficient. Th. D. I. 9. c. I. J 7. 


So, if the Writ has a Variance between that and another Writ, or ju- (ti. 8.) 
dicial Proceſs, to which it has Relation; as, if there be a Variance between 8 * 
the ſecond Deliverance, and Replevin. E B. £4.64 my 


another Writ, 
So, if there be a Variance between the Writ, and the Deed, or Specialty (H. 9.) 


upon which it is founded: As, 1 in a For medon, ic the Writ ſuppoſes the Gift — * 
to H. S. and the Deed is to H. V. Th. D. J. g. c. 3. J. 3, rit, an 


Specialty. 
In Waſte, if the Writ ſuppoſes, that the Plaintiff has an Eſtate in Fee pecialty 
and the Deed ſhewed him to have only an Eſtate-Tail. 41 Ed. 3. 43 


42 Ed. 3. 19. Th. D. J. 9. c. 3. J. 10. 


So in a Formedon, if the Writ ſuppoſes a Gift in Tail to the Demandant 


and his Heirs; and the Deed is to the Demandant and his Wife, and their 


Heirs. Th. P. J. .. 


So in Aſſiſe for Rent by A. B. Knight ; and the Deed is by A. B. only. 
T&D. £9-2-3- 5 15 


So in an Annuity, if there be a Variance between the WA, and 8 Peel. 


Th. D. I. 9. c. 3. . 


So in Covenant. 75. D. J. 9. r. 3. , 64. | 
So in an Audita Querela; as, if a Statute be ſuppoſed to have been 8 


ledged before the 8 of the Staple ; and it was before the Mayor and 


Clerk. Th. D. I. g. c. 3. h. 67, &c. 


So in Debt, if Hai 1 7 a Variance between the Writ, and the Obliga- 
tion.' Reg. pl. 278, 9. 281. 


As, if the Writ * de Octogint Likes and the Obligation, de Octigent'. 


Re. Hob. 19. Aft. Ent. 5. 


Or, if the Writ varies from the Obligation in the Name of the Phin- 


tiff, or Defendant. Jb. D. J. . c. 3. J 33, 35, 36, 37, 40. Ent. 3, 
But, if the Variance be only in Words, not in Senſe, it - ß 


as, a Formedon upon a Gift to A. et hæredibus de corpore ſuo exEuntiDUS, and 


the Deed is, Procreandis. Th. D. 1. 9. e. 3. y. 1, 6. 


I An 


48 ABATEMENT: 

BR Aſſiſe of his Frechold, and the Plaint was of Eſtovers, and the Deed 
- was of Eſtovers. 23 A. Pl. „„ 
Debt for thirty Stone of Wool, and the Specialty is a Sack of Wool. 


J 
| So, if the Writ be to the Effect of the Deed. 7. 5, A 3. 


F. 14, 6s. 


; So, if the Variance be in a Place not material to the Action; as, in a 


Formedon in Remainder, the Writ was, a Gift to A. and T. his Wife, and 
to the Heirs of the Body of A. and if A. dies without Iflue, to the Deman- 
dant: The Deed was, if A. and T. dic without Iſſue between them, Sc. 


95; D. J. 9. c. 3. £459, 9 
So in a Formedon upon a Git! in Tail, Remainder, &c. and the Deed is 


of a Gift in Frank-Marriage. 17 Ed. 3.65. Th.D.l.g.c.3. J 16. 
So in a Formedon the Writ does not mention any Condition; but the Deed 
was upon a Condition. 3 H. 7. 13.6. Th. D. J. 9. c. 3. 1 11. 
Or, if the Variance be in the Addition, or Deſcription of the Perſon, 
Th. D. J. 9. c. 3. J 10, 13, 22, 23, 24, 26, 27, 29, uſque 33, 38, 48, 
15 


3 Or, in the Addition of Price, or the like Circumſtances in the Writ, which 
Y are omitted in the 8 pecialty. Th. D. 1. 9. c. 3. J. 34, 66. 
Or, if the Writ be for 201, and the Specialty for 20/. 145. 6d. if the 
Plaintiff in his Declaration acknowledges the Payment of the Reſidue. 
4 H. 6. 26.6. Th. D. J. 9. c. 3. J. 47. 
(H. 10. So in Debt by an Executor, if there be a Variance between the Writ, and 
8 the Teſtament, in the Name of the E Reg. pl. 280, Th.D. . 9. 
Teſtament, C. 4. + 6. 
Oc. Or, in the Names of the 83 43 Ed. 3. 34.6. 14 H. 6. F. 
Th. B. J. 9. c. 4. J 14. 
And for a Variance in the Name of one Executor, the whole Writ abates. 
= 8 3 H. 4. 1. 75. D. I. 9. c. 4. / 10. 
= FE, So, if there be a Variance between the Writ, and the Letters of Admini- | 
3 ſtration, Th. D. J. g. c. 4. J 15, 16. Aft. Ent. 4. 


3 | . If the Plaint be in his own Right, and the Declaration, as Admini- 
1 ſtrator. R. Sin. 386. 

= 8 But, a Variance in the Deſcription of Perſons i is not material, if it appears 
= that they are the ſame Perſons. 70). D. I. 9. c. 4. J 1, 2, 7, 8. 

—_— 8 And if an Action be by Executors upon a . which varies from 
_ „ the Teſtament, it is ſufficient if the Writ agrees with the Specialty, Th. D. 
—_—  - 3 9. C. 4. y 2, 4, 5 


* F R 
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(H. 11.) 


Ty weten en uſual Form; as, if in a Cui in vitd, the Writ was, In que non habet ingreſſum 


niſi poſt di miſſionem quam A. quondam vir, Ec. inde fecit D. cut ipſa in vitd 


vita ſud, &c. inde fecit D. &c. Th. D. L 10. c. . 
So, if the Name of the Wife is put before the Name of her Huſband. 
x Reg. pl. 289. 2 Teo. $9. 3 H. 6. 33.6. 5. D. J. 10. c. 12. . 5. 
Cont. if it does not appear na that they are Huſba nd and Wife at 
7 the Time. R. 2 Leo. 59. 
If the Addition of the Word / Knight) be put after a Name of Dignity ; 
as, Præcipe Edwardo D'no W. Militi. R. Mo. 22. 


(H. 12.) So, if the Writ wants Form: As, if the Plaintiff __ not ſhew a ſuf- 
OTE 96 * ficient Title to the Thing demanded; As, if a Man in a Writ of Entry 


upon 


\ 


So, if a Word or Sentence in the Writ- is miſ-placed contrary to the 


ſug, &c. when it ſhould have been, quam A. quondam vir, &c. cui ipſa in 


Fes 
25 
ED 


1 
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AB AT EME NT. 1 


upon a Diſeif „ to his Anceſtor, cla mat jus et bereditatem ſuom. Th. D. 
4. 10. Co 14. 1 1 
In a 3 of Ward, if the Plaintiff does not ſhew in the Writ, that 
he claims the Ward as Guardian, nor how. Th. D. J. 10. c. 14. J 5. 

If Tenant in Tail in a Quod ei deforceat does not ſhew, of what Gift in the 
Writ. Vide 6 H. 4. 2. 6. Th. D. J. 10. c. 14. J 6. 

So a Writ of Entry, in 8 of an Aſſiſe, ought to ſhew a Title i in the 
Plaintiff. 21 H. 6. 28. [z.] Th. D. J. 10. c. 14. J 9. 

So in a Formedon the Demandant ought to ſhew himſelf Heir to the Do- 
nee, or to him who is made Heir to the Donee before. Th. D. J. 10: 
c. 17. / 3: 

But it is not neceſſary, that the Title ſhould appear in the Writ, WW it 
is ſhewn in the Count. Th. D. J. 10. c. 14. / 2. 

* Nor, when the Action is for Puniſhment of a Wrong: Th. D. J. 10. 
38 c. 14. . LL 
1 As, an Action upon the Caſe, Treſpaſs, Sc. 2 H. * Th. D. J. 10. 
c. 14. J. 7. 

Vet, if a Writ ſhews a bad Title, when none is neceſſary, it ſhall be abated, 
12 HE 4.7. - W. D. io. c. 14. 16. 


So, if there be no Venue alledged ; as, in Treſpaſs for a Diſturbance in (H. 139 
his Fair and Market, if the Phintiff does not ſhew, in what Place the Diſ- ag VE 
turbance was made. 2 Ed. 3. 42. Th. D. I. 10. c. 20. ,. 2. 5 
1 So in an Aſumpfit, if the Plaintiff does not alledge any Flace where the 
_ Promiſe was made. 48 Ed. 3. 6. Th. D. J. 10. c. 20. / 13. 

SJ So in a Scire Facias to execute a Fine, if it be not ſhewn, in what Place 
MS the Land lies. Th. D. J. 10. c. 20. ſ. 25. | 
= | So in a Præcipe quod reddat ballivam cuſtodiendi Par cum de D. T bh. D. 

bh 6c £246 

But if there be any Venue nemed. to which the Fact alledged may be 
coupled, it is ſufficient : As, in Covenant quod teneat conventionem de terris 
pertinent? ad Ecclefiam de B. it is ſufficient, without ſhewing in what Place 
the Lands lie ; for the Venue ſhall come from B. 4 Ed. 3. 144. Th. D. py 
£40. 5 o. £4. 

So in an Action upon the Caſe, if the Writ ſays, that the Defendant at 
ſuch a Place ripam, &c. reparare debet, et pro defectu, &c. ſo many Acres 
of Land were overflowed ; it 1s ſufficient, without ſhewing; in what Place 
the Land lies. Th.'D. J. 10. c. 20. / 9. 


So, if there is a Want of Teftle in the Writ. Th. D. J. 10. c. 22. £4, (H. 14} 
for without a Tefte the Writ is null. R. 2 Jon. 83. Want of 

Or, if it be dated Anno Domini. Per Parning, 8 Ed. 3. 4 33. Thi D. Teſte, | 
„ 19: 6-28: [/- 2. 


; So, where the Writ is dated tertio die Aguſti. 10 Ed. 3. 533. Th: D. 
$0. F. 4. 
So, if the Tefte be duodecno Regis, for, duodecime. R. 1 Lev. 4. 
Or, if it be written Efte, for, Teſte, leaving out the T. R. Cro. El. 592. 
So, if a Writ iſſuing out of the King's Bench or Common Pleas, be 
teſte'd at a Day out of Term, it will be bad. R. 1 Sid. 304. Acc. os. 
So, if the Teſte of a ſubſequent Proceſs which ought to be continued, 
be not upon the Day when the former was returnable. Sa'. 699. 15 
So judicial Proceſs having a Teſte out of Term will be void. Sal. 700. 
But a Teſte may be the laſt Day of the Term, tho' no Cauſe for Pro- 
ceſs at that Time; as, in a Diem clauſit extremum, tho' the Party was 
then alive. R. Hard. 126, To 
So original Proceſs out of Chanc ery may be teſte d out of Term. Lat. 11. 
Vol. I. O A Fault 


» 


50 | ABATEMENT. 
A Fault i in a Teſte ſhall not be amended; for it is not Form. 1 Sho. 80. 


Or, if there are not fifteen Days between the 7. efle and Retorn. R. 
1 Sho. $0. 


4 5) So, if the Retorn be defective; as, if there are not fifteen Days between 
Ret the 79% and Retorn. Aft. Ent. 6. 1 Sal. 63. Vide Proceſs (B.) 
As between the Tefte, and Retorn of a Scice Facias. Lut. 2 3 
Of a Diſtringas againſt Throwers down of Fences. R. Sho. 80. 
But by the Stat. 16 Car. 1. c. 6. .. 8. All Writs in perſonal Actions re- 
turnable from Tres Mich. till Craft? Animar ſhall be good, tho' there be 
not fifteen Days between the quarto die of Tres Mich. and the Eſſoin Day of 
Craſf Animar'. Lit. 26. 
Or, if the Retorn is not good in Reſpect of Form! As, in Debt, Sc. if 
the Retorn be Nichil ou fummonuri fofſint, omitting, per quod. R. Cre. 
El. go. 
So in Debt againſt two, if the Retorn be Nichil habent, &c. per quod ſum- 
momiri poſſint, omitting, nec eorum aliquis. ' R._Cro. El. 50. 
So, if the Retorn be at a Day after the Term. R. ah El. 605. 


But where the Retorn Day is upon Sunday, if the Writ be returned die 
Tune poſt xv. Trin. it will be as well in B. R. as if it had been in xv. Trin. | 


R. Sho. 60. 
So in B. R. if the Proceeding be by Bill, or by Plaint, as, in an Aſſiſe, or 


by Information exhibited there, the Proceſs ought regularly to be at a Day 
certain, viz. Die Lune poſt xv. Tri rin, Per Holt, Mod. Ca. 268, 
So it may be in C. B. in an Aſſiſe, or Suit by Bill. Mod. Ca. 268. 


Tho* the Proceſs in B. R. requires an Appearance, or is returnable | in 


another County. Mod. Ca. 268. 
But in C. B. the Proceſs generally ought to be returnable at a Common 


Day, viz xv. Trin. Sc. Mod. Ca. 268. 
901 in B. R. where the Indictment, or Information is removed n by 


Certiorari. Mod. Ca. 268. 


When a Fault in the Retorn Taal be iments Fide 5 in Amendment 


(G. 1, 2.) 


. 2 So, if the Concluſion be bad; as, if an Executor brings a Quare impedit 
on. upon a Diſturbance in the Life-time of the Teſtator, and concludes in re- 


tardationem Executionis Tgſfamenti. Lut. 3. 
If a Scire Facias upon a Recognizance dane udes juxta fermam Recupera- 


trons pred, R. Tul. 26. 


7 For Matter debors, that ſhews a Falſity, or other 
Defect in the Writ. 


(H. 17. * it may be 1 to the Writ 3 in Abatement, that the Land demand- 


Thatthe Land ( lies i in another County. 


lies in another 


County. Or, that Patcel lies in another County. 26 Ed. 3. 68. [14.] Th. D. 
8 I. 11. c. 8. .. 1, z. | 3 . 
And this Plea goes to the whole Writ. Per Milly, 26 Ld. 3. 68. 
[14.] Th. D. J. 11. c. 8. . 3. 
So by the Stat. 6 R. 2. 2. If by che Declaration it appears, the Contract 


was made in another County than where the Action was brought, the Writ 


ſhall abate. Vide Action (N. 6.) 
In what County Actions ought to be brought, Vide Alion (N. 1. &c. ) 


80 


A 


"© RED 


5 : 


A BAT EMEN T. . 51 


80 it may be pleaded, that there is not any ſuch Vill or Hamlet in the | (I. 18.) 
aid ie may pleated, in which the Land is ſuppoſed. Th. D. J. 11. c. 1 hang pen 
Aſt. Ent. 2. Co. Ent. 121. 6. 
That there is a Pariſh of S. James within the Liberty of Weſtminſter ; ; but 
no Pariſh of Sr. James Weſtminſter only. R. 1 Sal. 59. 5 
So, if Land is ſuppoſed in Dale, it may be pleaded, that there are two (H. 19) 
Dales, and none without an Addition, 75. P. I T1. c. 12. Af. Ent. 4 
So, that there is Dale juxta A. and Dale zuxta B. tho' the Vills have not without an 
any Addition. Th. D. J. 11. c. 12. J 4. Addition. 
So, if the Demand be of the Manor of D. that thats x are two — 
and none without an Addition. Th. D. J. 11. c. 12. / 5. 
So in a fare impedit for the Church of D. that there are in D. two 
Churches, one of St. Peter, the other of St. M. Th. D. I. 11. c. 12. 
. Bos in a Præcipe quod reddat againſt the Priot of V. that there are in V. 
the Prior of the Freres Prechors, and the Prior of Notre Dame. Th. D. 
"KL xt 6-18. £ #6 
| So in Quare impedit for a Prebend in Eccleſia de S. that in S. there are two 
== collegiate Churches. 40 Ed. 3. 17. Th. B. l. 11. c. 12. f 13. 
. So in Debt upon an Obligation, tho the Obligor be named of Dale ſim- 
pl. 1 Rol. 863. J. 5. 


"2 I But two Dales, and none without an Addition, is no Pe in an Affiſe ; 
por the Recovery ſhall be by the View of the Jurors. 7 5. D. J. 11. c. 12. 

_ F211, 12. 

1 Nor in Waſte. 9. H. 6. 42-46. Th. P. I. 11. F. 1. fl 17. 

= 1 Nor int Account. Th. D. J. 11. c. 12. fe 14. 

IJ Nor in Treſpaſs. Th. D. J. 11. c% 12. . 19. 

. And if two Dales, &c. be pleaded, it is a good Replication, that what 

RE the Tenant calls Vills, are Places in D. But the Iſſue ſhall be, whether there 

bea Dale without an Addition. 18 Ed. 3. 24. 6. Th. D. J. 1 I, c. 12. 

= 

1 But it is not a good Replication to ſay, that there is a vil called Dale, 

= without ſaying, that there is a Dale without an Addition. 3 H. 6. 8. b. 

VV. D. . 11. c. 12. / 15. 

1 1 Landi 18 ſuppoſed i in two Vills, it may be pleaded, that nothing lies i. 104 

in one Vill: As, in an Aſſiſe. Th. D. J. II. c. 13. / 4. "ny "yy * 

. So in Cofinage. 6 Ed. 3. 274. [32.] Th. D. I. II. c. 13. £ 1. . 

4 _ Otherwiſe in Dower. Th. D. J. 11, c. 13. .. 2. 

1 Or, in a Writ of Entry upon the Statute of Rich. 2: 4 Ed. I 
J. D. J. 11. c. 13.14 4 5 33 [; * 

1 Upon this Plea the whole Writ abates. 22 D. Lai. 6. J. 4. 
1 So it may be pleaded, that the Land lies in another Vill not named, (H. 21.) 
: 2kd3--43--Td-D 4 4+ce-14--f2; ; Fan in g VII 
E So, that Parcel of the Manor demanded lies in another Vill not named. not named. 
; N 


So in Admeaſurement of Paſture of Tenements in C. it ma may be pleaded, 
that he has Lands in B. and D. to which he has Common Appendant in the 
ſame Paſture. Th. D. J. 11. c. 14. 1. DE. 

So in Waſte in Land and Wood in A. that the Wood lies in another Vill 


not named. 8 Ed. 3. 402. [34.] 436. Th. D. J. 11. c. 1 2. 
In a Cui in vita. Th, D. / J. II, c. 14. / 4. 4 So 


8 


In 


32 Is A B AT EM E N T. 


In an Aſſiſe for Rent, that Parcel of the Land out of which, &c. lies in 
another Vill. 5 Ed. 4. 80. Th. D. J. 11. c. 14. /. 15. 

In Replevin. Th. D. I. 11. c. 14. J | 
But this is no Plea in an Ejectment of Ward, that Parcel lies in another 
Vill; for he ought to anſwer to the EjeRtrient, Th. D. J. 11. c. 14. 55 6. 
14 H. 4. 17. [16.] 

Nor in Dower. Dub. Th. D. 1h c 14. / 9. 

Nor in an Action upon the Caſe for ſtopping a Sewer, that part of the 
Sewer is in another Vill. 12 H. 4. 3. Th. D. J. II. c. 14. / 13. 

So in Treſpaſs, it is no Plea, chat the Whole lies in another Vill. Th. D 


T 11. 6. 14- i 14. 


{H. 22.) So, if Land is ſuppoſed | in B. it may be ploadud, that the vil! is named | 
by; ed} - 75. D. 1. 11. c. 19. J 1, f. 

So, if Land is ſuppoſed in the Vill of B. it may be pleaded, that B. is not 
a Vil, but a Hamlet. Th. D. I. 11. c. 19. J 6. 

'Or, that A. is a Vill; and B. within A. 43 1 Ed. 3. 5, 30. for tho an 
Action may be maintained in a Vill, or Hamlet, or in a Place known out 
of a Vill, or Hamlet, yet it cannot in a Place within a Vill, or a Hamlet. 
Th. D. 1, 11. c. I7. 7 2. 

But the Plaintiff may reply, that the Vill is emily by the one Name 

and the other. T5, 2.7, 11. c $9. J. 15. | 


8 (H. 23.) So in a Nzare impedit ad Ecelefiam de 4 it may be pleaded, that what 
7 nor the Plaintiff calls a Church, is a Chapel annexed to the Church. 7. * D. 
e 


Or, no ſuch Church in that County. 45 Ed. 3. 6. Tb. D. [. 11. c. 20. 
f 3 that the Church ſuppoſed Collegiate, is not ſo, but Parochial. Th. 
DEM C2054: 

But if the Church of Sr. Martin in B. and the Charch of St. Peter in B. 
are united, there ſhall be a Qzare impedit for the Church of B. without ſay- 
ing, St. Martin, or St. Peter; for there is no other Church there now but 

the Church of B. R. Dy. 259. b. 

So it may be pleaded in Replevin, that the Taking was in another Place. 

nn. x 


(H.24.) So it may be pleaded to the Writ, that there is another Action depend- 
F 11 ing for the ſame Cauſe; as, in Trover in the Exchequer for a certain Quantity 
ſame Cauſe, of Cotton, it may be pleaded, that there is another Action upon the Caſe 

depending in B. R. for Trover and Converſion of the fame Goods. R. 
5 Co. 61, Sparry. 
So in an Aſumpſit for Fees, another Action pending i in B. R. for the fame 
Cauſe. Lev. Ent, 25. Tas, 33. t ; I 
So in Debt upon a Bond, another Adion pending in the ſame Court upon 
the ſame Bond. Lev. Ent. ' } RL 
So in a Quare impedit, another Qyare impedit pending for the ſame Avoid- 
ance. Hob. 137. 
So in an Aſſiſe of Darrein Preſentment, it may be pleaded, that a Quare 
impedit is depending againſt the Defendants for the fame Avoidance, R. 
Hob. 184. Mo. 883, Hutt. 3. 
So in Dewer, that another Writ of Dower is depending againſt him for the 
fame Tenements. Th, D. J. 11. c. 39. J 2, 11. 
In Replevin, that Treſpaſs is 9 ns foe the ſame yung.” Vide Th. D. 


I. 11. c. 30 }. 32. . 
In 


"Ba 


ABATEMENT. 

In Treſpaſs, that an Appeal of Maihem is depending for the fame 
Battery. Th. D. J. 11. c. 39. , 36. 5 
That a Replevin, or Detinue is depending for the fame Goods. 14 H. 7. 
12. 6. | | | 
In Treſpaſs for a Horſe, or Thing certain, that another Treſpaſs for the 
ſame Thing is depending. Vide 5 Co. 61. 6. | SE 

So to an Information, it may be pleaded, that another Information 1s de- 
pending for the ſame Cauſe. Adm. Hob. 128. 
And, if two Informations are exhibited the ſame Day for the ſame Cauſe, 
the Pendency of the other may be pleaded reciprocally, to the one and. 
the other; for there being no Precedency in the Suit for either, Judg- 
ment ſhall be given for neither. Per Cur', Heb. 128. And Mo. 864, 5. 
ſays, that he ſhall anſwer neither of them. | EO 
So, if there are two Replevins by two Perſons for the ſame Taking, 
the Defendant ſhall anſwer neither of them. R. Mo. 864, 5. 7 
So it may be pleaded, that another Action is depending for the ſame 
Cauſe, tho' ſeveral Defendants are added: As, in a Quare impedit, the De- 
fendants may plead another Quare impedit pending for the ſame Preſentment 
againſt any of them. R. Hob. 137. | . 
But in Treſpaſs againſt three Defendants, it is no Plea, that there is ano- 
ther Action pending againſt two of them. R. Tut. 42. Dub. 1 Sbo. 75. 
Cant. fer three J. Holt dub. Carth. 96. 

Nor in Debt upon an Obligation by two, that the Obligation was to 
three, who have an Action depending; for it cannot be the ſame Obligation. 
Cro. El. 202. | | . 
So it may be pleaded, that there is another Quare impedit depending 
againſt the Defendants for the ſame Preſentation, tho' it be for another Diſ- 
turbance. R. Hob. 137. I Brownl. 163. | 


o * 


Court of Weſtminſter is good, as well as if it were depending in the ſame 
Court. R. 5 Co. 02.8. | DC 
But in a real or perſonal Writ, where no Certainty is contained, it is no 
Plea, that there is another Action for the ſame Cauſe, until a Plaint or De- 
claration made upon Record, which reduces the Generality of the Writ to 
a Certainty, unde conſtare poteſt to the Court to be the ſame Cauſe: As, in 
Aſſiſe de libero tenemento, until the Plaint, which ſhews of what Tenements 
he complains, it is no Plea, that the Plaintiff had another Aſſiſe depending 
of the ſame Tenements. 5 Co. 61. 6, Sparry. Th. D. J. 11. c. 39. J 14. 
So, in Reſcous, when the Plaintiff has declared upon Record, it is a Plea, 
that _ Writ is depending for the fame Cauſe; otherwiſe not. 
FC: 01,0. | 5 | 
30, in Treſpaſs. 5 C. 61. 3. Th. D. J. 11, g. 39, . 53. 

So, in Forgery of falſe Deeds. 5 Co. 61. 6. OT 
In Detinue. 39 H.6. 13.[12.] 29. [27.] Th. D. I. 11. c. 39. , 54. 
In a Writ of Entry in Nature of an Aſſiſe, that he had Treſpaſs return- 
able at the ſame Day. R. Dal. 4. | = 

So it is no Plea, that another Action depends for the ſame Cauſe againſt 
a Stranger. Vide Hob. 137, 8. ; 7 

As, that another Writ depends againſt others as Executors of the ſame 
erer | 

Another Qzare impedit againſt others for the ſame Avoidance ; for the 
Plaintiff may have ſeveral Quare impedits againſt each Defendant. 
I Brawnl, 161. 2 7 
And it is no Plea to a Writ in C. B. or other Court of Weſiminſter, that 


= 


Nor, 


London, Nerwich, &c. R. 5 Co. 62. 4. J. D. J. 11. c. 39. / 40, 47. 
. = TG NY 


So, a Plea of another Action depending for the ſame Cauſe in another 


there is another Suit pending for the ſame Cauſe in an inferior Court; as in 


LEY 


| Nor, that there is an Information depending for the ſame Cauſe. Semz, Mil 


Bro. R. 438. 
Nor, that there is a Suit in the Admiralty for the fame Cauſe. R. 


F, 13. 
15 50 i * no Plea againſt the King, that another Action is depending for 
the ſame Cauſe; but the firſt Action ſhall be diſcharged, b. D. J. 11. 
C. 19. 
50, 1120 a Writ of a higher Nature be purchaſed, pending an Action of an 
inferior Nature for the fame Land, the ſecond Writ ſhall not abate, . but 
the firſt. 8 H. 6. Os [37] 9 H. 6. 51, 22 H. 6. 40. Th. D. I 11. 1 
. a Man pleads another Action Wende of the ſame Term, he ought 3 
to ſhew, that this Action was filed upon ſuch a Day, and that the other 5 
Action was filed before, viz. ſuch a Day in the fame Terms otherwiſe it i 
will not avail. R. 2 Lev. 141. 1 


(H. 25.) So it may be pleaded to the Writ, if the as; or Plaintiff has 
Miltake of the miſtaken his Title: As, in a Nuper Obiit of the Seiſin of the F ather, it 


og Darrein May be pleaded, that their Brother entered after the Death of the F ather, 


Seiſin. and died ſeiſed. Th. D. J. 11. c. 40. /. 1. 
So in Coſinage, the Seiſin of one of his Anceſtors after the Death of the 
Couſin, of whoſe Seiſin, &c. is a good Plea. 3 Ed. 3. 97. Fitz. C- 
nage 2, 9. Th. D. l. 11. c. 40. / 4, 
So in Mortd' anceſtor, that the Demandant himſelf was ſeiſed after the 
Death of his Anceſtor, 5 Ed. 3 179. 11 Af. pl. 17. Th, D. J. 11. 


c. 40. #- 7. 

So in a Writ of Entry. 33 H. 6, - 49A BD. £1. 7c; 40. „ 17 
In a Writ of Eſcheat. II H. 4. 10. 6. Th. D. J. 11. c. 40. J 14. 1 
And Darren Seiſin, alledged without Title, goes to the Writ. 5 AT. "= 

. 

F But, alledged with Title, goes to the Action. 5 A, Fl. 1. 71 hb. D. 

ie 


Darrein Seiſin is no Plea in a Writ of os 5 A. 8 „ 11 7. 
3:6, 75. D. J. 11. c. 40. / 7, 18. 


f. 26.) So in a Quare impedit of the Preſentment of ſuch a one, a Darrein Pre- 
Fa pk N aug ent ment by another Anceſtor of the Tenant, or by himſelf, may be pleaded 
Raa: tothe Wit. 1. D. 4 11, 6.41. 1, 3 

And ſuch Darrein Preſentment by * Tenant or his Anceſtor goes to 
the Writ, without Title. 8 Ed. 3. 426. Th. D. I. 11. c. 41. / 3. 

And, if alledged with Title, it may = pleaded to the Writ or to the Ac- 
tion. 8 Ed. 3. 426. Th. D. J. It. n. £43, 18; 24 Ed. I. Is 

And Darrein Preſentment is a Plea, tho''it was by the Vendor himſelf 
upon his Vendee. Th. D. I. I I. c. 41. /.8. 

So to a Quare impedit, or Darrein Preſentment, Plenarty of the Preſent- 

ment of the Defendant may be pleaded in Abatement, without ſhewing 
Title to the Patronage. Th. D. J. 11, c. 42. , 4, 6. But by the Stat. 
W. 2. c. 5. it muſt be a Plenarty by fix Months. 
Or, Plenarty of the Preſentment of the Plaintiff himſelf, or his Anceſtor. 
Th. B. J. 11. c. 42. / 6, 20, And there is no Neceſſity to ſay, that the 
Preſentee of the Plaintiff was inſtituted and inducted hx Months before the 
Writ purchaſed. /. 20, 

But Darrein Preſentment, or Plenarty cannot be aledged againſt the King. 
9 Ed. 3. 465. Th. D. I. 11. c. 42. % 7, 11, 17. 

So Darrein Preſentment in Time 8 War, is no Plea. Vide Th, D. J. II. 


c. 41. / 2. 
Nor 
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Nor, a Preſentment after the Avoidance upon which the Quare impedit is 
founded. Th. D. I. 11. c. 41. / 9. 


And by the Srat. W. 2. 13 Ed. 1. c. 5. Preſentment without Right, du- 
ring the Minority of the Heir, or during an Eſtate by Curteſy, or in Dower, 
or of Tenant for Life, Years, or in Tail, ſhall not prevent the Heir, when of 
full Age, or after ſuch Eſtate determined, to have ſuch Writ of Poſſeſſion 
at the next Avoidance, (viz. Darrein Preſentment, or Quare impedit) as his 
Anceſtor, upon the laſt Avoidance before his Death or ſuch Eſtate made, 
might have had. And this Remedy ſhall extend to Wives Inheritrixes up- 
on Preſentments during their Coverture, and to Perſons ſpiritual, in Caſe 
any ſuch Preſentment ſhall be made, during the Vacancy of their Spiritualties. 

But, if a Wife purchaſe an Advowſon, and any one preſents during her 


Coverture, this Darrein Preſentment may be pleaded to her Writ of Qyare 


impedit, or Darrein Preſentment ſince this Statute. Th. D. J. 11. c. 41. 


* 


So, if the Preſentment be during the Infancy of an Heir, who afterwards 
aliens the Advowſon, this Darrein Preſentment may be pleaded to an Action 
by the Alienee, who ſhall not avoid it by Force of the Statute. Th. D. 
& Ft 6 435 #12. | | 

So, if a Wife has an Advowſon only for Life, Preſentment during her 
Coverture is a Plea ſince this Statute ; for the Wife had not an Inheritance. 
„ 4th 51S - 


When Uſurpation puts the rightful Patron out of Poſſeſſion, Vide in 
Eſsliſe (H. 14, 15.) . 1 
When Plenarty ſhall be pleaded, and how, V ide in Pleader (3 J. 8.) 


E 


So it may be pleaded in a Fur medon in Diſcender, that the Donee had a (H. 27.) 
Son, who ſurvived his Father, and was ſeiſed by Force of the Intail, who Miſtake of the 


is not named, R. Cro. El. 842. 
88. 5. 


So, in a Formedon in Reverter, or Remainder, that in the Pedigree of the Do- 


nor, or of him in Remainder, there is an Omiſſion of the eldeſt Son, who 


ſurvived his Father. 8 Co. 88. 4. . 
Otherwiſe, in the Pedigree on the Part of the Donee; for the Demandant 


is a Stranger to that. 8 Co. 88. a. 


So it may be pleaded, that another was later ſeiſed after him, to whom 
the Demandant makes himſelf Heir. Th. D. /. 11. c. 51. 8 Co. 88. 5. 


8o, in an Appeal, it may be pleaded, that there was another Heir nearer | 


in whom the Right to Appeal attached, tho' he be then dead. Han. Ent. 259. 
H. P. C. 182. . 


So, in a For medon in Diſcender, it may be pleaded in Abatement, that the 
Demandant does not ſhew how he is Couſin and Heir. Co. Ent. 


20. 4. 
But, in a Writ of Error as Couſin and Heir, the Plaintiff need Ea ſhew 
how Couſin, R. 2 Cro. 160. IDEs 1 e 


So, the Omiſſion of the eldeſt Son in the Diſcent, who did not ſurvive his 
Father, is not material. Th. D. J. 11. c. 50. ſ. 2. Vide 8 Co. 88. 5. 


Nor the Omiſſion of the elder Son or Brother, who did ſurvive, unleſs 
he was ſeiſed by Force of the Intail, for it is in the Election of the 


Demandant, to name him or not. 


Semb. Th. D. J. 11. c. 50. ,. 1, 6, 7, 16. 
3 Lev. 219. FD : Se 
Nor the Omiſſion of a Son, who was Alien born. Th. D. J. 11. c. 50. 


1418 


Or, who had releaſed, or committed Felony, &c. Th. D. J. 11. c. 50. 


So 


V 


V ⁊ͤ 


(H. 28) So it may be pleaded, that the Demandant or plaintiff has miſtaken the 
Aer of the Demiſe ſuppoſed in his Count: As, in a Writ of Entry, if the Demandant 
ſays, that the Tenant had no Entry, but after a Demiſe made by A. to B. 
ne leſſa pas is a good Plea. Th. D. J. 11. c. 52. þ. 2. 
So, in Waſte againſt an Aſſignee of a Leſſee for Years, a Miſtake of any 
Demiſe ſuppoſed, is a good Plea. 5 Ed. 3. 228. Th. D. I. II. c. 52, 
$0: . | 
5 So, in Waſte againſt a Huſband and Wife, upon a Demiſe ſuppoſed to 
both, it may be pleaded, that the Demiſe was to the Huſband alone. 
+ © 84.4%. 240; 12. D. £11, e-14 { 12. EO 8 
So, in Waſte upon a Demiſe ſuppoſed by his Brother, That the Demiſe 
was made by his Father, and confirmed by his Brother. 8 Ed. 3. 392. 
IS. 20 hk $1 6 36 $3 V 
So, in Waſte upon a Leaſe made by himſelf, That the Leaſe was by his 


Father, and confirmed by himſelf. 9 Ed. 3. 449. Th. D. . I. e 


A nn 
Or, That the Leaſe was by the Plaintiff and his Wife. Th. D. J. 11. 
FF Es 
"BS; 15 Waſte againſt two upon a Leaſe to them and to A. the Father of 
the Plaintiff for their Lives, and to the Heirs of A. That the Leaſe was to 
the Defendants alone for Life, Remainder to A. and his Heirs. 24 Ed. z. 
"03. 120: 0-0-4316 $2 17%. -- . - 
So, in Waſte by a Woman upon a Leaſe by her and her Huſband, That 
the Leaſe was by the Huſband and the Plaintiff, and alſo by a Siſter of the 
Plaintiff and her Huſband now alive. 22 H. 6. 28. [24.] Th.D. J. II. 
i „ | = | 
S8o, in Waſte upon a Leaſe by the Father of the Plaintiff, That the Leaſe 
was by the Father, and his Wife now alive. Th. D. I. 11. c. 52. / 28. 


So, in a Writ of Entry, if the Demandant alledge a Leaſe by A. to B. 


the Defendant may plead, That C. demiſed and not A. Kelw. 93. 
But it is ſufficient, if the Subſtance, and Effect of the Demiſe be purſued ; 
as, if a Man bring a Dum fuit infra ætatem againſt his own Leſſee, a Plea, 
That the Demiſe was made by the Demandant, and another his Jointenant, 
is not good, if the other be dead. Th. D. J. 11. c. 52. ,. 3, 11. 
So, ina Cui in vita ſuppoſing, that the Tenant had no Entry but by S. to 
whom her Huſband demiſed, it is no Plea, That the Huſband demiſed to 
S. and his Wife. Th. D. J. 11. c. 52. . 4. 5 | 


So, if two Parceners make a Demiſe, and one of them dies without 


- 


Iſſue, the other ſhall have Waſte, ſuppoſing the Demiſe from herſelf only. 


nn. Th. D. Err gal ſons. N 


So, if Waſte be brought upon a Demiſe by the Plaintiff, if the Defendant Ii 


plead, That the Plaintiff and three others demiſed, reſerving the Reverſion 
to them four and their Heirs, The Plaintiff may reply, That the three re- 
leaſed to him and his Heirs. 46 Ed. 3. 17. 33 H. 6. 4. Th.D. J. II. 
63a. 8. 1 : 2 


1 . So it may be pleaded in Abatement, if the Demandant ſues by an Action 
Elte. of a higher Nature than his Eſtate allows: As, if Tenant in Tail bring a 
Writ of Right, It may be pleaded, that the Demandant had nothing the 
Day of the Writ purchaſed, except to him and the Heirs of his Body. 

v IL. 44 £3 E 
- So, if he bring a Writ of Ceſnage. 4 Ed. 3. 139. Th. D. I. 11. c. 44. 
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AB AT EI E . 


So, in Waſte, if the Plaintiff intitles himſelf by Deſcent, it may be plead- 
ed, that he is in by Deviſe. Lut. 1557. 
And it is not 3 to traverſe the Deſcent; for it is falſified by the 
Pe. . 1 N | 

Yet the ub? ſe will be rood upon a general Demurrer : Otherwiſe, 
upon a ſpecia]l Demurrer. R. 1 ut. 15 58. 

So, if the Demandant or Fliintiff miſtake the Eſtate of the e or 

efendant: As, in Waſte againſt one as Tenant in Dower, it may be 
pleaded, that ſhe held by Gift made to her former Huſband and Thy in Frank- 
Marriage. 18 Ed. 3. 32.6. Th. D. l.11. c. 53. / . 


57 


So, in Waſte againſt one as Tenant by the Curtey, That A. was ſeiſed 


and deriſed to him for Life. 
c. 53+ 4 


So, in an Account againſt one 


Th. B. . 11. 6.35. þ+ 13. 


Semb. 29 Ed. 3. 34- [27-] Th. D. J. 11. 


So, if the Demandant miſtake the Entry ſuppoſed to have been made 


TN the Tenant : as, in a Writ of Entry againſt a Dean and Chapter, ſup- 
& poſing that they had not Entry but by A. the Father of the Demandant, 


it may be pleaded in Abatement, that the Dean found the Church ſeiſed 
of the Tenements. Th. D. J. 11. c. 54. J 14. 


So, in a Writ of Entry for Lands, 5 which the Tenant had not Entry, 


till after a Diſſeifin which H. made to the Anceſtor of the Demandant, it 


may be pleaded, that he entered as Son and Heir to H. and ſo the Deman- 
dant might have had a Writ of Entry within the ans 5 Ed. 3. 210. 
Th. D. J. 11. „ 

Or, that the Tenant and H. are the ſame Perſon, and that H. infeoffed 
B. who granted by Fine to the Tenant; for then the Demandant might 
have had a Writ in the Per and "Oy and not in the "I Th. D. E . 
c. 54. 7 2. 


So it may be pleaded i in Ne in 1 That the 8 of hs 
Goods taken is not in the Plaintiff, Th. D D. J. 11. c. 46. / 1. Neg. 


pl. 292. 


And in Replevin by two, That the Property is is in one only. Th. D. J. 11. 
b, 1 „ 8. 2 KU. 23. 
. that the Property of Part is in one alone, and the Pro erty of other 
Part in the other alone. 10 Ed. 4. 4. 2 R. . 
c. 40. / 9, 


So, in Replevin by Huſband and Wife, That the Property i is in the Hut: 
band alone. At. Ent. 6. 


as Bailze, That he was Guardian in Socage. 


(H. 30) 
Miſtake cf we 
Entry. 


(H. 31) 
Miſtake of tae 
rrogerty 


But it is ſufficient, if the Plaintiff had a ſpecial Property, tho' the gene- 


ral Property was in ther. As, if the Cattle taken were levant and cou- 


chant upon his Land. Th. D. L 11. c. 46. 


Or, if the Goods taken were in his Ward, or r Cuſtody. 47 Ed. 3. 12. 


75. B. J. II. 8, 0 . 


Or, if they were the Cattle of his Villeio. - Th. D. J. 11. c. 46. J. 4, 6. 
And, Property in another, is no Plea in Treſpaſs. 27 H. 8. 21. 20 H.6, 


19. Th. D. J. 11. c. 46. /. 6. 


(H. 32.) For Matters ex fo facto. 


So it may be pleaded in Abatement of the Writ, That ſince the laſt 


ns road the Plaintiff or Demand: ant died. Reg. pl. 29 3. Al. 
nt | 


Vol. I. 


(i, 32. 
Death of the 
Demandaak or 


FOES | 7 Plaintiff, 
Q So, 
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ff. ͤ 
So, a Writ ſhall abate, if the Demandant or Plaintiff dies aſter verdi, 
and before the Day in Bank; for this Matter may be moved in Arreſt of 
Judgment. Cro. Car. 509. Cont' Per Berkley, Mar. 65. Acc. 1 Sid. 143. 
Or, the Court in their Diſcretion may put the Party to a Writ of Error, 
R. 1 Sal. g. 
So, if the Huſband dies in an Action by Huſband and Wife; for they 


are but one Perſon. Cro. Car. 50g, 
Yet by the Stat. 17 Car. 2. 8. made perpetual by Stat. 1 Jac. 2. 17, 


In no Action real, perſonal, or mixt, ſhall the Death of either Party between 


the Verdict and Judgment be Error, ſo as Judgment be entered within two 


Terms after Verdict. Vide Poſt (J. 34.) 
And by this Statute, the Judgment relates to the Life of the Party, ſo as 


to avoid meſne Debts payable by his Executor. R. Ray. 2 10. 1 Lev. 278. 


So by the Common Law, if the Plaintiff dies after the Day in Bank, 


Judgment ſhall be entered ; for no Continuances are afterwards entered. 


1 Vent. 59, 90. 1 Sid. 462. 
But an Action by a Mayor and Commonalty does not abate by the Death 
of the Mayor. Th. D. J. 12. c. 1. 15. Cont 1 Sal. 398. 

Nor an Action by a Dean and 8 by the Death of the Down, if 
there was another Dean choſen before the Day in Court, and the firſt Dean 
was not named by his Name of Baptiſm. Th. D. J. 12. c. 1. J 15. 


Otherwiſe, if he was not named by his Chriſtian Name, and there was 


no other Dean before the Day in Court. Th. D. J. 12. c. 1. , 15. 
So an Information does not abate by the Death of the Attorney General. 
2 Bul. 261. 


Nor by the Death of a Relator, who Gris for the King. 2 Bul. 134, 


262. Hard. 161. 


Otherwiſe, if an Informer, who ſues gui tam, Cc. dies. R. 2 Bul. 134. 
R. That the Attorney General in ſuch Caſe may proceed for the King, 


Cro. El. 583. Vide Mo. 541. 


Nor an Appeal in the Spiritual Court by the Death of the Appellant. 


R. 2 Lev. 6. 


Nor any Suit there by the Death of the Party. Asr. 2 Rol. 20. 1 Vent. 


134. Cont. if the Party die before Iſſue. 1 Leo, 278. 


(H. 33.) 


2 wy one tiffs ſince the laſt Continuance may be pleaded in Abatement : As, in an 


mandants or 
Plaintiffs, 


Ent. 271.c. 2 Bul. 231. 1 Sho. 187. R. 1 Sal. 319. 


So in all real Actions, the Death of one of the Demandants or Plain- li 3 


Aſſiſe. Vide Bend. pl. 74. 

Tho? one of the Demandants be ſummoned and ſevered, and then dies: 
As, in an Aſſiſe, or other original Action by Jointenants, if the one is ſum- 
moned and ſevered, and dies. 10 Co. 134.4. 

So in a real Action by Parceners, where one is ſummoned and ſevered, 
and dies. 10 Co. 134. 4. | 

And this, as well when the Parcener has Iſſue, as when not. 10 Co, 


134. a. 
So in a Scire Facias in a real Action; as, in a Stire Facins upon a Judg- 


ment in an Aſſiſe by Huſband and Wike, if the Huſband die, the Scire Fa- 
cias abates. Bro. Brief 2 


So, generally, in all Actions, the Death of one Plaintiff ſince the laſt cor. 


tinuance, may be pleaded in Abatement. R. 2 Lev. 82. Cart. 193. 


As, in Attaint. R. Mp. g, 7 
Tho- the Property ſurvives to the other; as, in Trover. R. 2 Lev. 82. 


1 Vent. 23 5. Ray. 463. Per three J. R. Cont, 2 Bul. 262. 


In a Writ of Error. 10 Co. 1 135. 2. R. Tel. 208. 3 H. 7. 1. Co. 
In 


1 
wy” 
Os 


7 Co. 26.6. 


Fact before, R. 3 Lev. 120. Vide Poſt (J. 12.) 5 


In Indebitatus Aſſumpſit. R. 3 Mod. 249. : 

In Treſpats by 1 R. 2 Cro. 19. Dub. Cro. Car. 509. 

In Execution ſued upon a Statute-Merchant. 25 Ed. 3. 38. [T. 25 Ed. 3. 

31. . 1% ä | 
B ah by the Stat. 8 & g V. 3. 10. If one of the Plaintiffs die, and 

the Cauſe of Action ſurvive, the Writ ſhall not abate, but the Death being 

ſuggeſted on the Roll, the Action ſhall proceed at the Suit of the ſurviving 

Plaintiff. 2 Mod. Ca. 115. N 8 2 
And if the Plaintiff die, (tho' but one,) where the Action might be ori- 

ginally proſecuted by his Executors or Adminiſtrators, after Interlocutory 

Judgment and before final Judgment, the Action ſhall not abate. ; 
But in perſonal, or mixt Actions, for a Chattle or entire Thing, which 


ſurvives to the other, if the one be ſummoned and ſevered, and die, the 
Writ ſhall not abate. 10 Co. 134. 6. 


As, in a Writ of Ward of the Body. 10 Co. 134.6. 
In Detinue of Charters. 10 Co. 135. a. 


In a Qyare impedit. 10 Co. 134. 6. 7 Co. 26. 5. 
In a Writ of Debt by two Executors. 10 Co. 134. 4. 135.4, Read and 


Redman. Th. D. J. 12. c.1. f. 5. Adm. 1 Vent. 235. 


So in a Judicial Writ, where the one is ſummoned and ſevered, and dies, 


the Writ ſhall not abate; as, in a Scire Facies by Jointenants. 10 Co. 


OT ST ” N 
"Or, by Parceners, where ſhe who dies has no Iſſue. 10 Co. 134. b. 

Otherwiſe, if ſhe has Iſſue. 10 Co. 134.6. als 

Nor in a judicial Writ in perſonal Actions, if the one die, tho' he 
be not ſummoned or ſevered ; as, in a Quid juris clamat. 10 Co. 135. a. 
ie,, 

So the Writ ſhall not abate by the Death of one of the Plaintiffs, when 
the Survivor cannot have another Writ without Prejudice, though he be not 
ſummoned and ſevered: As, in a Quare impedit upon a Plenarty and ſix 
months paſſed, or when a Lapſe will incur. 10 Co. 134. 6. 7 Co. 26.6. 
2 Cro. 19. | 


Tho' the Qyare impedit be by Huſband and Wife, and the Wife die. 


So the Writ ſhall not abate by the Death of one of the Plaintiffs, when it 
is only for a Diſcharge : As, in an Audita querela. 10 Co. 135.4. Tel. 209. 
2 Cro. 19. 


So, if the Informer die, the Attorney General may proceed for the King's 


: Moiety. R. Mo. 541. Vide Cro. El. 583. 


A Plea in Abatement, that two Plaintiffs are dead, is good, tho the Death 


of one is ſufficient. 2 Lev. 82. 


But a Plea of the Death of a Plaintiff or Defendant is not good, if 1 . 
conclude with, Judgment of the Writ er quod breve caſſetur ; for it ought to 
— Judgment i Curia ulterius velit procedere ; for the Writ was abated in 


So, the Death of the Tenant or Defendant fince the laſt Continuance H. 34.) 
may be pleaded in Abatement, 2 Newth of ths 
So, the Death of the Defendant after Verdict before the Day in Bank, Defendant, 
may be moved in Arreſt of Judgment. C. Car. 50g. 1 Sid. 13 1D. 

that it was not proper in Arreſt of Judgment, becauſe the Parties had no Da 
,,, ent ne 

So, Death after Garniſhment in Detinue abates the Writ. 21 H. 6. 39. 
[35] 75. D. J. 18. c. 2. f. 37. why „ . 


. 


> 580 


do 


” BAT E M ENT. 
So, the Death of the Defendant any Time before the Aſſiſes. R. 1 Sal. 8. 


Vide Ante (H. 32.) 


But by the Stat. 17 Car. 2. 8. It ſhall be aided, if either Party die between 


the Aſſiſes, and the Day in Bank. So if after the Aſſiſes begin. R. 


1 Sal. 8. 

So, by the Death of the Defendant in the Spiritual Court, before Iſſue, v2, 
Ante lilis conteſtationem, the Suit ceaſes. D. 1 Leo. 278. 

But a Writ ſhall not abate by the Death of the Defendant, after the firſt 


Judgment, and before final Judgment; as, in an Account. R. 1 Leo. 265. 


3 Lev. 68. 


Or, after Judgment in \ Treſpaſs, bene a Writ of Inquiry. 1 Leo. 263. 
3 Leo. 68. 


And the Writ does not abate, by the Death of the Defendant in Error 
upon a Judgment in Dower; but a Scire Facias ſhall go againſt her Execu- 


tors. N. 27. 113. 


So, generally, in Error, by the Death of the Deferidant the Writ does not 
abate, but a Scire Facias ad audiend* Errores ſhall 80 againſt ** Executors. 


R. 2 Bul. 231. Per Holt, $ho. 186. 


Otherwiſe, where upon a Writ of Error the Record itſelf is not removed, 


but only the Tranſcript ; for there, by the Death of the Defendant the Er- 
.ror abates; as, in Error in the Exchequer- Chamber upon a Judgment in 


the King's Bench. Semb. 1 Sbo. 187. Semb. Cont. Mo. 701. 


So, by the Death of the Defendant in the Spiritual Court, after Litis con- 
babe, the Suit does not ceaſe. I Leo. 278. 
Nor in the Admiralty. Semb. 1 Sal. 33. 


Nor, by the Death of the & hs after an Appeal from a Sentence i in the 


| Spiritual Court. . Lev. 6 


(H. 35.) So, the Death of one of the Tenants or Defendants in a real Action; as, 
_ w the 8 of one FORO" in an Aſſiſe. Bro. Brief 295. Aam. Bend. 
Ot the 1 ENANtS 
or Deſendants. l. 7 


The Death of one of the "Tenants in a Pracipe quod reddat, Bro. 
Brief 400, 


In a Right of Advowſon againſt Parceners or Jointenants. R. Cro. Car. 


574, 583, 585, 589. Hard. 113. Jon. 452. 


In an Aſſiſe againſt Huſband and Wife, if the Huſband die. Bro. 


Brief 295. 


In an Action upon the Caſe againſt two Executors, if one die. Sho. 56. 
If he dies after Iſſue joined, before Trial. Sho. 56. 


So in a perſonal Action for a Duty; as, in Debt. 50 Ed. 3. 7. b. 40 Ed. 3. 
26. , Mt. c:2. 0. 


In Debt againſt three Executors. R. 1 Leo. 44. Adm. Pl. Com. 186.6. 
Bro. Brief 234. 


In Detinue of Chantori againſt Executors. 2 H. 4. 18. 6. Th. D. J 12, | 


c. 2. J 34. 


In Aſumpſit againſt two Executors. R. Roy. 13 1. 1 Lev. 76 5. 
I Sid. 2509. 


In an Action upon the Caſe 5 diverting a Water-Courſe. Carth. 149. 
In an Action for Words againſt Huſband and Wife, if the Wife die. 


Ke. Hob. 129. Hard. 151, 152. 


In a Writ of Ward. Bro. Brief o. 


So, in an Account. Dub. Cro. 2 701. D. Acc. Ray. 131. | 
In Error, againſt the three Plaintiffs in the firſt Action. 3 H. 125 I, 


5 14 H. 7. ult. Vide 2 Bul. 231. Tb. D. J. 12. c. 2. . 42. 


So, in an Action againſt two, tho the Sheriff returns a Cepi Corpus for 


both. Bro. Brief 91. 


+ But 


AB AT E M E. N 1 | 

But an A&ion ſhall not abate by the Death of one of the Tenants or Defen- 
dants, when the other has the whole by Survivorſhip : As, in Mcrtd'orcoficr 
againſt two R, Th. L. I. 12. c. 2. .. 5. Cro. Car. 574. 3 Mod. 249. 
Hard. 113. 

In Error againſt an Heir and Terre-Tenants, and the Heir dies. 42 A. 
J.. 42. TBD er. 2. / 25. x 

Nor, acai the Action is founded upon a Tort : Is in an Aſſiſe againſt 


two Diſſeiſors, if the one die. 23 A. 25 10. Th. D. J. 12. c. 2. /. 4. 
Dy. 175. 4. Cro. Car. 574. 


In Treſpaſs. Bro. Brief 80. R. N.. oY R. 2 Lev. 82. R. Gro. 


EL 148. N. Dal 19. 2. 36. 
Tho' they are charged jointly. 2 C70. 1 | 
In Ejectment. R. Mo. 469. Th. D. L In, 6. 21.27. 


In Ejectment againſt Huſband and Wife, if the Huſband dies; for it is in 


Nature of Treſpaſs, and Judgment ſhall be entered _ me Wife alone. 
R. 2 Cro. 356. Hard. 161. 


In Trover. D. 3 Mod. 249. 


In Conſpiracy. Bro. Brief 380. . 7h. D. l 12. C. . 7. 4 
Ea. 4. a6... 
In Deceit to reverſe a Fine of Land in ancient Demeſne ; for it is in the 


Nature of Treſpaſs. R. Mo. 13. 3 Leo. 3• R. Bend. pl. 94. K. 
4 Leo. 1 


In an Action for an Eſcape againſt the two Sheriffs of York. R. Cro. El. 625. 


Vide Hard. 115. Semb. Hard. 161. b 
In Replevin. D. Cro. El. 625. R. Cro. El. 574. 2 Cro. 19. R. Dy. 
17: c. a. If the Defendants avow en auter droit. Mo. 395. 


Otherwiſe, if the Defendants in Replevin make Conuzance i in their own 
Right. Mo. 395. 


In Ejectment of Ward, or Raviſhment of Ward. 12 H. 4 10. 5. W. D 
L 12. C. 2. .. 31. 


In a Aare impedit. Th. D. . 12. c. 2. . 35. 7 Cb. 26. 5. Hard. 113. 
Dy. 194.6. 9 H. 5. 6. 5. II H. 6. 53. 4. 


S0, in Treſpaſs againſt Huſband and Wife, if the Huſband dies. Dub. 
Co. Car. 509. Semb. Cont. Th. D. J. 12. c. 2. .. 10, 17. 


So, in an Action upon the Caſe againſt Huſband and Wife, where the 


Huſband is named for Conformity ; as, for Words by the Wite. R. 
Hard. 151. | 


Or, if the Wife dies. R. Cro. Car. 509. 


Nor, in a Warrantia Chartæ upon a Warranty by Huſband and Wife, and 
the Heir of the Huiband, if the Wife dies. R. Mo. 8 59. 


Nor, when the Action is only for a Diſcharge; as, in an Audita querela. | 


10 Co. 135.4. J. D. J. 12. c. 2. / 32. 
Nor, by the Stat. 8 & 9 M. 3. 31. e 


So, in Error againſt Executors, if one of them dies, the Writ does not 
abate. R. Cro. El. 652. 


Yet, where the Action is founded upon a Tort, the Death of one of the 


Defendants the Day of the Writ purchaſed will be a good Plea in Abate- 


ment: As, in. FOIA Bro. Brief 175. Hard. 114. Vide Ante 


(E. 16.) 
So in a Quare impedit. 11 H. 6. 
But now, by the Stat. 8 & 9 V. z. 10. If one Defendant die, and the 


Action "Ke Be againſt the other, it ſhall not abate; but the Death being 
ſuggeſted on the Roll, the Action ſhall procecd — the PI | 


Defendant, 


Vol. I R 


So 
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1 ABATEMENT. 


(H. 36.) E the Action ſhall not abate by the Death of any, ho is not Party to 
Death ofa the Writ; ; as, Warrantia Charte being brought by the Tenant in the 


e Aſſiſe, does not abate by the Death of the Demandant in Aſſiſe. Th, 7, 
. 13. e, 10. / 1. 
A Writ of Ward does not abate by the Death of the Heir. 75. D. J. 12. 
c. 10. 
Nera Writ of Raviſhment of Ward. Th. D. /. 12. c. 10. /. 6. 
Otherwiſe, of a Writ of Ward of the Body. 9 Ed. 4. 53. Th. D. J. 12, 


c. 10. J 6. 
80 4 Writ of Meſne does not abate by the Death of the Lord Para- 
mount. Th. D. J. 12. c. 10. /. 11. 


Nor a Writ of Waſte againſt Tenant Pur auter vie, ad the Death of ceſty 


e vie. Th. D. I. 13. e. 10. f. 9. 

But if, by the Death of a Stranger no Cauſe of Action remains, the Writ 
mall abate by his Death: As, if the Meſnalty be forejudged, a Writ of 
Meſne ſhall abate by the Death of the Lord Paramount; for the Tenant 
cannot be attendant upon a dead Perſon. Th. D. J. 12. c. 10. J 11. 

A Writ againſt Tenant pur auter vie abates by the Death of Cefty gue wie, 

and the Entry of him in the Reverſion. Th. D. J. 12. c. 10. /. 4, 5. 


Waſte by Tenant in Tail againſt Tenant for Life abates by the Death 


of the Ile, by which he becomes only Tenant in Tail after Poſſibility of 
Iſſue extinet. 2 H. 4. 20, 22. 3 H. 4. 5. Jb. D. J. 12. c. 10. / 7. 


(H. 37 * So the Action ſhall not abate by the Death of any, who is not Party to 
Death of the the Writ, tho' he be named upon Record: As, if a Vouchee die after 
Voucher, Ee. Entry into Warranty, or before. Th. D. J. 12. c.3. J. 2. For the Tenant 

may revouch the Heir. 


If Huſband and Wife are vouched, and the Huſband dies. 18 Ed. 3. 7. 


Th. D. Ci 63 + 

So, if Tenant by Reſceit, or he who prays to be received, dies. Th. D. 
„ 64 

So, if the Tenant prays in Aid, and the Prayee dies. Th. D; J. 12. c. 3, 

So in Detinue, if the Garniſhee dies after a Plea to Iſſue. Th. D. J. 12, 
c. 6. 

80, if the Attorney named upon the Record dies. 5 H. y. 3 


(H. 38.) At Common Law all Actions abated by the Demiſe of the King, and the 
Death of the Pefendant went without Day. 
. And all Pleas, and Proceſs was diſcontinued. 7 Co. 30. 8. 
And all Proceſs not returned, was loſt. 7 Cv. 30. a. Bend. p. 12 1. 
Tho' it were in an Appeal, that abates. 2 H. 7. 10. B. 
So, of a Writ for Promotion of Serjeants. 2 Oro. 1. 
But by a General Re- ſummons, or — the Original or Iſſue, 


(if it was 9 ſhall be revived; for it was a full Record. 7 C. 29. U. 


1 Ed. 4. 
And wy 2 speck Re- ſummons, or Re- attachment, all Proceſs, tho? not 
upon Record, ffrall be revived as, Voucher, Garniſhaent, Gr. 7 Go. 29. 6. 
Yet in an Appeal the Re. attachment muſt be within the Year, as well as 
the Original. 2 H. 7. 10.6. 

But now, by the Srat. 1 Ed. 6. 7. By the Death of the King no Action, 
Suit, Bill, or Plaine depending between Party and Party inany Contt of Record, 
thall be diſcontinued and put without Day; but the Proceſs, Pleas, Demur- 
rers, and Continuances, ſhall ſtand good 1 in the ſame Condition as if the 
King had lived, 


I 
2 


And 
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ABATEMEN T. 


And therefore, all judicial Writs or Proceſs ſhall be executed in the 'Time 


of the Succeſſor. 7 Co. 30. 2. R. 1 And. 45. 


And all Proceſs upon an Original, which was awarded and returned in the 


Time of the Predeceſſor. Dy. 165. 4. Bend. pl. 121. R. 1 And. 45. 
And an Action upon a penal Statute by Qui tam, &c. and all Proceedings 
upon it ſtand, notwithſtanding the Demiſe of the King, as well as other 
Actions; for this Action is at the Suit of the Party. R. Cro. Car. 10. 
Hutt. 82. R. 3 Lev. 207. Vide Action upon Stat. (E.2.) 
And a Latitat ; for that is founded upon a Bill of M:daleſex, and is de- 
pending. R. Zel. 52. © 


Yet the Stat. 1 Ed. 6. 7. does not extend to Actions in a County- Court, 


or other Court not of Record. 7 Co. 30. b. 


Nor to Actions in which the Original is not returned; for before the Re- 


turn it is not depending. 7 Co. 30. 3. R. x And. 44, 5. Bend. 79. 
Except in Caſes of Neceſſity: As, in an Appeal, if the Year will expire 
before the Return, the Plaintiff by the Common Law ſhall have a Certiorari 
to the Sheriff returnable in B. R. and upon that(a Re-attachment ; tho' the 
Writ comes into Court by Certiorari, and not by the Return of the Sheriff, 
Co. 30. 5 
7 805 in a Formedon againſt a Pernor of the Profits within a Year after the 
Title accrued; if the Year will expire before the Return, the Plaintiff ſhall 
have a Certiorari, and Re-attachment. 7 Co. 30. 6. 8 
So the Statute extends not to Actions at the Suit of the King: And there- 
fore, a Quare impedit by the King is abated by his Death; or other origi- 
nal Writ brought by the King. 7 Co. 31. 2 Cro. 14. . 
So, in an Information by the King, all*the Proceedings upon it are abated 
and loſt. 7 Co. 30. 6. 2 Cre. 14. »;f¶ 
So, in an Information by the Attorney General for the King. 7 Co. 30, 
In an Information by Qui tam, &c. 7 Co. 30. Vide Mo. 748. as to the 
King's Part. Vide Mo. 541. So, 
Sa, in an Indictment, all Proceedings upon it are abated and loſt. 7 Co. 3o, 
31. 2 Cro. 14. £6 . 


But the Information and Indictment ſtand, being upon Record, and to avoid 


the Miſchiefs that would otherwiſe enſue; but the Defendant ſhall appear 


and plead de novo. 7 Co. zo. 6. 2 Cro. 14. 3 Lev. 207. R. Mo. 748. 
And that, after Iſſue and Verdict. 2 Cro. 14. „5 
And, upon ſuch Information for the King alone, or by Qui tam, &c. there 
ſhall be a Re- ſummons, or Re.- attachment. Mo. 748. Iod. Int, 40 
So, if an Extent upon an Outlawry be traverſed, Plea, Replication, and 


Demurrer upon it, all abate, except the Outlawry and Extent. R. 
Hard. 136. Gy Pe | 


Yet in Debt by Nui tam, &c. upon a Penal Statute, the Proceedings are 


not abated. R. 3 Lev. 207. 


80 Informations in Engliſb are not diſcontinued; becauſe there are no 
Continuances upon them. Mp. 748. ap rs 

And now by the Star. 1 Ann. 8. it is enacted, That no Writ, Plea, or 
Proceſs, or other Proceeding on any Indictment, or Information, or for 
any Debt, or Account to her Majeſty or Succeſſors, ſhall be diſcontinued, 
and put without Day by her or their Death, but ſhall continue in Force, 
and may be proceeded upon. - | — 

And no original Writ, Writ of Ni prius, Commiſſion, Proceſs, or Pro- 
ceeding out of any Court of Equity, or upon any Office or Inguiſition, 
nor any Writ of Certiorari, or Habeas Corpus in any Cauſe criminal or 
civil, nor any Writ of Attachment or Proceſs for Contempt, ſhall be 


abated or diſcontinued by the Death of the Queen or her Sacceſſors. | 
_ And © 


ide Officer (K. 10.) 
3 


And the ſaid Statute ſhall extend to Deland; Jerſey,  Guera , and alt her 


Majeſty's s Dominions in America, or elſewhere. 
When Commiſſions, Cc. are determined by the e King s Death, Vide in 


Officer (K. 10.) 


(MH. „ Bo. by the Common Law, an Aſſiſe abates by the Death of the Juſtices 


Death of th 
9 © before Iflue. H. . . Th. D. I. 12. c. 8. Je Bn 
adjourned. Cro, El. 12. 

Tho' the Adjournment was to Serjeants Inn, and the Term being a. 
journed from We gaminſer to Hertford, was there adjourned to the next Term, 
Cro. El. 12. 
So a Writ of Error directed. to the Chancellor and Treaſurer i in the Ex- 
chequer Chamber abates by the Death of the Chancellor or Treaſurer, tho! 
not . ox by their proper Names; ſo that no Judgment ſhall be given, ll 
a new Writ of Error. R. Jon. 36 . | 
7 But a Writ of Right does not abate by the Death of the Lord. Brett 

$666 $6 


And by the Stat. 1 Ed. 6. 7. Aſſiſe of Nevel Diſei/ in, Morid anceſtor, 


Juris Utrum, or Attaint, ſhall not be diſcontinued, or put without Day by 
Death, new. Commiſſion, Aſſociation, or the not coming « of the ſame Juſtices, 
or any of them. | 


1 „ may be pleaded in Abatement to an Aſſiſe "We a Daughter as Heir, 
Other A& of That ſince the laſt Continuance a nearer Heir is born. 32 H. 6 „ Toi 
* 3 
So, in Aſſiſe by an Heir againſt his Guardian, 11 AF. pl. 6. 
So, i in a Right of Ward of the Body, it may be pleaded, That the Heir 
became of full Age pending the Writ. 9 Ed. 4. 52. [ 50. 11 H. 6. 8. 
Cont. Th. D. J. 12. c. 15. 
So, in an Action by an Admioiftrator durante minori atate of A. That 
A. has attained his Age of 21 Years. Lut. 342. Dub. Me. 462. 
But it is no Plea, unleſs ſuch Act of God defeats the whole Action; as, 
in Raviſhment of Ward, it is no Plea, That the Heir became of full Age 
pending the Writ; for the Plaintiff ſhall proceed for Damages. 9 Ed. 4. 52. 
150. Th. D. 12. c. 15. 
Gl. 41. So it may be pleaded in Abatement, That the Plaintiff is profeſſed pend- 
AR of the ing the Writ. Th. D. J. 12. c. 11. 7 I. 
_ But, to Profeſſion pleaded, the Plaintiff may reply, That he was after- 
wards deraigned. 9 H. 5. 1. 70. D. I. 12. c. 11. / 2. 


And it is no Plea in Abatement, That the Tenant or Defendant is pro- 


feſſed. 75. D. J. 12. c. 11. 
Lide Ante (E. 5. F. 1.) 


(H. 42.) So it may be pleaded i in Abatement, That the Demandant or Flint 


Coverture. took Huſband. pending the Writ. Th. D. J. 12. c. 12. Aft. Ent. 9, 10. 
Jad. M. 68. 
Qr, that one of the Demandants or Plaintiffs took Huſband. Th. D. 

I. 12. c. 12. e 


Tho' there was a Severance after Coverture. Dub. Th. D. J. 12. c. 12. 
J. 2. Agr. 10 Co. 134. b. 


Tho' ſhe married by Coercion of the Spiritual Court, upon a Contra be- 


fore the Writ purchaſed. 4 H. 4. 55. Per . 7. H. 6. 1 Ihe Th. D. 
1. 12. c. 12. fo 4. i 
Eat 


So, for the not e e of the Juſtices at the Day, to which the Affiſe was 
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not Covert, Sr. Aft. Ent. 9. 


or Biſhop. Vide Ante (E. 20. F. 19.) 


N. 1 Sid. 40. 


AB AT EME N T. 65 
But the Writ does not abate by the Taking of Huſband, unleſs it be 
pleaded. Th. D. J. 12. c. 12. J 3. N. 1 Leo. 169. 7 
Nor, by a Marriage after Verdict, and before the Day in Bank. 4 H. 4. 1. 
% 5. en 

Nor, by a Marriage after Judgment, and before Execution 1n an Appeal. 
11 H. 4. 48. 5. 21 Ed. 4. 87. [73.] Th. D. I. 12. c. 12. J 6. 

Nor, by a Marriage after Summons and Severance. 10 Co. 134. 6. 

And the Plaintiff may reply, That her Huſband is dead, and that ſhe is 
now ſole. 9 H. 5. 1. T. D. J. 12. c. 72. /. 7. 

Or, that there is a Divorce between them. 9 H. 5. 1. Th. D. J. 12. 
„ 

* 12 the Day of the Original purchaſed, ef ſemper poſtea, ſhe was Sole, and 


So, if the Replication be, That after the Original purchaſed non cepit 


wirum, it is well. R. Lut. 1640, 1. Vide Aft. Ent. 10. 


And the Writ does not abate, if the Defendant takes Huſband pending 
the Writ. Adm. 2 Rol. 53. 3 
But, if the Defendant takes Huſband after Iſſue joined, and has Judgment, 


which is reverſed, before the Wife be taken in Execution for the Coſts in 


Error, there ought to be a Suggeſtion upon the Roll, that ſhe was married; 


_ otherwiſe, the Huſband and Wife may have falſe Impriſonment. R. Lane, 
40, 52. | | . 


Vide Ante (E. 6. F. 2.) 


So it may be pleaded to an Action by Huſband and Wife, That they are (H. 43. 
divorced pending the Writ. Th. D. J. 12. c. 13. 6 Ed. 3. 249. 25 Ed. 3. Pore. 


39.6. [82.] 


Whoever pleads a Divorce, muſt ſhew before whom, and for what Cauſe. 
9 Ed. 4. 25. [24.] Th. D. I. 12. c. 17. J. 12. SE 


So it might be pleaded in Abatement, That the Plaintiff or Demandant (H. 44. 
had accepted a Dignity pending the Writ ; as, that he was made Archbiſhop — organ e 
nity, — 
Or Duke, Marquis, or Earl. ä 
Or Abbot. Th. D. J. 12. c. 16. / 3. ; | 
Or Knight. 7 H. 6. 15, 40. Th. D. J. 12. c. 16. . 4. 
Till by the Stat. 1 Ed. 6. 7. it was enacted, That no Writ, Suit, &c. 
ſhall abate, tho' the Plaintiff or Demandant be made Duke, Archbiſhop, 


Marquis, Earl, Viſcount, Baron, Biſhop, Juſtice of one Bench or other, 


Knight, or Serjeant at Law, pending the Suit. 4 
And all Knights are within the Statute ; as, Knights of the Bath, &c, 


\ 


Yet, if one be made a Baronet, the Writ ſhall abate; for that is not within 


the Statute 1 Ed. 6. 7. unleſs he is a Knight alſo. R. 1 Sid. 40. R. Litt. 


R. 81. Dub. Cro. Car. 104. 
Nor ny new Dignity. Litt. 8 1. 
Nor a Viſcounteſs, Baroneſs, &@c. which are not named. D. Litt. 81. 
But the Writ does not abate, if the Dignity accrues to the Demandant or 


Plaintiff by the meer Act of God; as, if the Dignity of Earl deſcends to 


him pending the Writ. 32 H. 6. 34. [29.] Th. D. J. 12. c. 16. , 6. 
4 I if 1 who has the Dignity of an Earl, be made Duke, Marquis, 
. 2D. VO, 2. AB ; | _ . | 


So it may be pleaded in Abatement, That the Plaintiff, who ſues as Exe- (H. 45% 


cutor, took Adminiſtration pending the Writ. e ron 
Vor. I. "Eo. But dos. uf 


C > = = = a _ = ap 
4 a * 8 ͤ—“!QG—F . >: 1 I i ar * 1 * * n y a : 
— - —— T Ts. 9 | — N 353 * 
* — — * — ä rota = FO 9 * NY * 5 * : N * ” TO and, 72 * I» wo N * . 


w ee MG a dt ttt ad Re PB Ti IS, + 
2 " * * 2 = * r tt ati 
4 . 
Y 1 


66 


(H. 46.) 
Deprivation, ing the Writ; as, if an Abbot be depoſed. Th. D. J. 12. c. 17. J. 5. 


Co 


(H. 47.) So, if the Demandant or Plaintiff uſurps : a Right to that which he claims, 
ee wo his Writ ſhall abate; for he deſtroys his Action by his own Act: As, if he 
Plains diſſeiſe the Tenant pending an Aſſiſe. Th. D. J. 1. f. 21. /. 3, 11. 

__ — Or, 72 the Body of the Infant pending : a * of Ward. Th. D. J. 12. 
n 641: 9. 
— the And # Tenant ſhall plead this after Default. 10 Ed. 3 541. Td. B. 
Writ. I 
But it ſhall not be pleaded after Verdict, in Arreſt of ons 5 Ed. 3. 
201. Dis. n 
(H. 48.) So, if the Demandant enter pending the Writ. 40 E 3. 42. 6. Lut, 38. 
Enery pendiog Th. D; 11% © 21: þ. 3- 
e Or, enter into Parcel, the whole abates. 7 b. D. J. 12. c. 21. F 8, 10, 
16, 17, 21. Tut. 38. 
But an Entry after Verdict, and "WR Judgment, does not abate the Writ; 
for it cannot be pleaded. R. 2 Brownl. 231, 235. R. Cro. El, 767. 
And it may be pleaded, pending the Writ, before Iſſue. 26 H. 8. 3.6. 
Or after Iſſue, ſince the laſt Continuance. 26 H. 8. „„ $3 Ov. 261, 
And therefore, the Defendant ought to ſhew, how he entered, and at 
what Time. Lut. 39. Fo 
And into what Parcel in certain. R. 2 Cro. 262. 
But it muſt be ſuch an Entry as makes him Tenant of the Land ; and fo 
leaded. 
x And therefore, if the Demandant goes upon the Land without claiming 
any Thing, the Writ does not abate. 5 Ed. 4. 60. Pl. Com. 92. K. 
1 Bui. te. T6. D. . 1. . 21, f 18. 
And the Demandant may reply, That the Tenant re-entered, and is now 
Tenant. Th; Nu. c. 21. . 22. - 
So, by an Entry for a Condition broken kk Waſte, the Writ does 
not abate, 8 
Entry into a Park to hunt. R. 2 Brownl. 23 1, 238. 
(H. 49.) So, if the Demandant demiſe the Land to the Tenant pending the Writ. 


ABATEMEN T. 


But it is no Plea, That a Defendant, ſued as Executor, took Adminiſtra. 
tion pending the Writ, 1 Leo. 69. 


So, it may be pleaded, that the Plaintiff or Demandant is deprived pen 


If the Warden of an Hoſpital be deprived by his Ordina ary; for he loſes 
his Name. 8 A. pl. 29, 31. Th. D. J. 12. c. 17. 0. 4. 

8o a Writ abates by the Reſignation of the Plaintiff. 

Tho' he be afterwards re- elected. 9 H. 5. 1. Th. D. J. I. 2 c. 17. , 8. 

But a Writ does not abate by — of a Plaintiff, who ſues as 
Executor. Per two J. Ow. 30. 

Nor, by Tranſlation of the Plaintiff from one Biſhoprick to another. 
Th. D. J. 12. c. . 

Nor, by Deprivation of the Tenant or Defendant; as, if an Abbot be de- 
Poſed pending a Writ againſt him. Th. D. J. 12. c. 17. . 2, 3. 

Nor, by Reſignation of the Defendant ; as, if a Viea reſign pending A 
Writ of Annuity againſt him. 10 H. 6. 10.6. Th. D. J. 12. c. 17. f. 10, 

If a Man pleads Deprivation, he ought to ſhew before whom, and for 
what Cauſe, 9 Ed. 4. 25. [24.] T. D. J. 12. c. 17. J 12. 


Demiſe, c. Th. D. J. Fan. 20. 


Ir, 


3 


Res | 


found, tried, or adjudged againſt him, the Writ abates. Th. D 


ABATEMEN TI. 397 
Or, if the Plaintiff in a Quare impedit preſent, and his Preſentee is in- 
ſtituted and inducted pending the Writ. 4 Ed. 4. 19. [18.] Semb. Cont. 
BD 12.12. 2.3. 
But in a Quare impedit, if the Biſhop Defendant admit the Clerk pend⸗ 
ing the Writ, it does not abate. 40 Ed. 3. 26. Th. D. J. 12. c. 19. / 1. 


80, if the Plaintiff in an Aſſiſe for Rent diſtrains for the Rent. Th. D. 9 
Li.. 


other Re- 
So in a Ceſſavit, if he diſtrains for Services pending the Writ. Th. D. medy. 
J. 14. . 3. . | 


So, if the Demandant recovers Parcel againſt the Tenant by another Writ, 


38 Ed. 3. 16. [13-]. Th. D. l. 12. c. 30. . 21. 


Otherwiſe, if his Bailiff diſtrains without his Privity or Conſent. Th. D. 
L 12. c. 23. fc I. 


So, by Diſtreſs for Homage of the Tenant, an Aſſiſe for Rent does not 
abate. . 7. Ti: DL 18. 6. 23 


An Aſſiſe of Common of Paſture abates, if the Plaintiff uſes the Com- 


mon pending the Writ. 33 A. pl. 9. 


Otherwiſe, if the Beaſts come hs by Eſcape. | 33 A. pl. "7 
An Aſſiſe of Nuſance ſhall abate, if the Plaintiff abates the Nuſance 
pending the Writ. 46 Ed. 3. 24. 75. D. 1. 12. c. 25. 


So, if the Plaintiff receives Part of his Demand pending the Writ, the (H. ot 


| Writ abates. Th. D. I. 12. c. 22. Receipt of. 


As, in a Bond with Condition to pay a leſs Sum, Receipt of Part of the SO.” 


Sum abates the Suit. 5 H. 7. 41. 4. . D. 4 12; c 22. 
7.3. 

So, Receipt of Part in Debt upon a ſingle Bill. Adm. A. 63. 

And a Plea of Receipt of Parcel abates the whole Writ. 


4 Ed. 4. 3 5. 
Semb. 2 Vent. 135 Th. D. I. 12. c. 22. ſ. 2 
But it muſt be pleaded, ſince the laſt Continuance. Per Brian, 5 E. 7. 
ö 


Muſt ſhew an Acquittance for the Money received. R. A. 6 


of 
And it may te replied, That the Receipt was for another Debt. Pe. 
Ent. 8. | 


So, Receipt of a collateral Thing does not abate the Writ: As, upon 


an Obligation to deliver twenty Quarters of W heat, if he plead Acceptance 
of fifteen pendente brevi. R. Cro. El. 253, 260. 


So, in all Caſes i the Demandant relies upon a Default, ic it be (H. 329 


c. 28. 5 
So in a Writ againſt ſeveral, if the Demandant relies upon the Defiult 


fault. 


of one of them, who ſaves his Default, the whole Writ ſhall abate. Th. D 


412. C. 27. |. 4. 


So, if upon the Return of the Grand Cape, the Tenant wages his Law (MH. 53.) 
of Non-ſummons, the Writ abates. Th. D 


Or, if the Demandant refuſes his Law. T B. D. L 12, e. 


27. ſ. 6 1 ſummons. 
And the Judgment ſhall be, that the Demandant nl 0 7 „ 1 


aprat per breve, 
and the Tenant eat fine die. Co. Ent. 22 5. c. 


But if only one of the Tenants makes his Law of Non-ſummons, the 
Writ abates only for ſo much. Th D. J. 12. c. 27 , % 8 


So, if the Demandant releaſe the Default, the 8 may plead, without 
waging his Law. Co. Ent. "ny a, 


So, 


12. durisz a Des 


6 1% 6. %. Law of Non 


68 AB ATE MEN T. 
So, if the Demandant be eſſoined at the Return of the Crand Cape, the 
Default is waived. 
So the Demandant may releaſe the Default at the Day given for waging 
of Law, or at the Eſſoin Day by Aſſent of the Tenant. Co. Ent. 2 23. 
e Tenant may wage his Law of Non-ſummons, where he was not 
regularly ſummoned. Co. Ent. 225. c. Vide in Proceſs (D 2,2, 3-) 
And he ought to have Witneſſes for his Credit, when he wages his Law: 
And this was enacted by Magna Charta, c. 28, 
For the regular Trial of Non-ſummons ſhall be by Wager of Law duode- 
cimd manu. Co. Ent. 225, 328. 2 Inſt. 45. 
Tho' the Court may allow a leſs Number than twelve. 
The Tenant ought to wage his Law in Perſon, and not by Attorney, 
Os. Be; 2006.6 
And at the Day given for waging of Law he may be asd; but if he 
makes Default at the Eſſoin Day, he ſhall loſe his Land. Co. Ent. 448. . 
But if a Corporation aggregate, which cannot wage their Law, infiſt up- 


18. 


. 54-) If Land be recovered by a "INE pending * Writ, the Writ abates. 
d 
Stranger. ede 
Recovery So, a Recovery of Parcel abates the Writ for that Part. Td. D. l. 12. 
pending the C 30. . 2. | 
Tho” the Recovery was by Miſ-pleading of the Tenant, 18 Ed. 3. 28.6, 
Th. D. J. 12. c. 30. J 16. 
So, a Recovery in Dower by Default or Render of the Tenant, with an 
Averment, that ſhe had a Right to recover. Th. D. J. 12. c. 30. /. 17. 
So, a Recovery by the Tenant againſt the Demandant himſelf by Default. 
7 Ed. 3. 360. TP. D. I. 12. c. 30. ſ.7. 
So, an 3 of Dower in Chancery pending the Writ, abates the 
Writ for ſo much. Th. D. J. 12. c. 30. /. 19. 
So, if two have a Cauſe of Action for the ſame Thing, a Recovery by 
one abates the Writ of the other. Th. D. J. 12. c. 30. /. 27. 
But, if a Recovery be pleaded, It ought to be pleaded, That Execution 
is alſo ſued. Th. D. J. 12. c. £24 .- 
But, if the Recovery was not againſt the Defendant, but againſt a . 
it is no Plea. Th. D, l. 12. c. 30. 
So, it may be replied, That the Recovery was by Colluſion. 7 Ed. 3. 
358 „ 
So, if the Tenant enfeoff another pending the Writ, od afterwards diſ- 
ſeiſe his Feoffee, who recovers againſt him ; ſuch Recovery does not abate 
the Writ. Th. D. J. 12. c. 30. . 9. 
Nor, a Recovery by Nihil dicit upon a Writ n after the firſt Writ 
purchaſed Th... }, 13. £20. þ 18; 
Nor, a Recovery by Render, or Default. 9 H.6. 42. 7 H. 4. 15.6. 
Th. D. J. 12. c. 3o. /. 11, 16, 17, 18, 29. 
If a Recovery. be pleaded, it is a good Replication, That the Tenant was 
Tenant the Day of the Writ purchaſed, and ſtill is. 43 Ed, 3. 21. 


Th. D. J. 12. c. 30. J 31. 


(. x5.) f 80 the Writ abates, if the Plaintiff or 8 * his Plea ſhews, 
va of che that the King is ſeiſed As, in an Annuity againſt a Prior, a 5 that 
— has ſeiſed che Priory into his Hands, is good. Th. D. 12. 


. 33. J 1, 3- 
13 | —_ So, 


on Non- ſummons, it ſhall be tried by the Country. Th, D. J. 12. c. 27, 


ABATEMENT. 69 
So, a Recovery by Judgment upon a Verdict found for the King, pend- 
ing the Writ. 18 Ed. 3. 20. 6. Th. D. J. 12. c. 30. e 
So, it is a good Plea, That the Land was held of the King in chief, 
and the Tenant died, whereby the Land was ſeiſed into the Hands of the 
King, who is now ſeiſed. Th. D. J. 12. c. 33. J 6. 466] 2 
But the Writ ſhall not abate, if the Tenant enfeoff the King pending 
the Writ. Th. D. J. 12. c. 33. J 9. ” | | 
Or, if an Office find a Title in the King. Th. D. J. 12. c. 33. J 12. 


So the Writ abates, if the Eſtate of the Plaintiff or Demandant deter- = . 
mines pending the Writ: As, in Annuity for an Annuity granted until the mined perd— 
= Defendant preſent him to a Benefice, if the Defendant pleads, that he did pre- ing the Writ. 

3 : ſent him, and the Plaintiff accepted it, the Writ ſhall abate, and the Plaintiff 
= tfhall have Debt for the Arrearages. 4 Ed. 3. 123. Th. D. J. 12. c. 18. . 1. 
Or, if the Defendant pleads, That he tendered a Benefice to the Plaintiff 
pending the Writ, 19 H. 6. 54. 14 H. 7. 33. [32.] Th. D. J. 12. 
£15: Ji» | 
= 977 an Annuity is granted for years, and the Term elapſes pending the 
_ Writ. 34 H 6. 20.6. 15 H. 7. 1. Sau. 28. 75. D. l. 12. C. 18. / 3. 
If, pending Waſte by Tenant in Tail, he becomes Tenant in Tail after 
Poſſibility. D. 1 Rol. 82. . 
So, an Action againſt a Villein abates by the Entry of the Lord pending 
the n., 42 H. 6. 34; 44. 6.346 ben £29. 4"... 
A Writ againſt a Mortgagee abates, if the Mortgagor pays the Money, 
and enters pending the Writ. 39 Ed. 3. 36. 28. 18 Ed. 4. 27. [26.] 
W.. _ Its | 7757 
©. An Action againſt a Diſſeiſor abates, if the Diſſeiſee enters pending the 
FLA » ( ˙ . ; 
= Or, againſt the Feoffee of a Diſſeiſor. 7 H. 6. 17. Th. D. J. 12. c. 29. 


So, an Aſſiſe by Tenant by Statute-Merchant abates, if the Time incurs. 
D. Sav. 28. nn by ng 1 8 | 

1 So, an Ejectment abates, if the Term expires before Judgment, as to 

= the Land. Ps GRT 

TY But, when the Action is only for a Recompence in Damages, the Writ 
does not abate by the Determination of the Plaintiff's Eſtate; as, in a 
Quare ejecit infra terminum, if the Term expires, the Plaintiff ſhall recover 


the Whole in Damages. D. Sav. 28. II F. 6. 8. [6.] Th. D. J. 12. 
. 


1 So, in Ejectment, if the Term expires, the Plaintiff ſhall have Judgment 
for his Damages. R. Sav. 28. ä 1 . 
So, a Writ of Waſte againſt a Leſſee for Years does not abate, if the Term 
expires pending the Writ. Th. PD. /. 12. c.18. J 2. 11H. 6. 8. [6.], 


Nor, Covenant againſt the Leſſee. 11 H. 6. 8. [6.] R. 1 A.. 82. 
Th. D. J. 12. c. 18. /. 2. e 


4.) Fozm of Pleading in Abatement, 
(I. 1.) Shall give a better Writ. 
. | F the Defendant or Tenant plead a Plea in Abatement, he ou ght 


* 


generally 


to give a better Writ to the Plaintiff or Demandant: As, if he plead 
Non-tenure to Parcel, he ought to ſhew, who is Tenan 


. 4086 3-:407- 6D. 156+ ©: £$. 
„ 


t of that Parcel. 


- 


' ought to ſay, of what Vill he was. Th. D. J. 15. c. 1. / 12, 13. 


A. to whom B. leaſed, &c. The Defendant may plead, that B. did not leaſe to 


may ſay, That the Father of the Plaintiff did not demiſe, without giving 
+ 37 9. 


to the Whole. 33 H. 6. 38. Tb. D.L 1. . t- 4; 


As, in an Aſſiſe, the Tenant ſhall not plead Miſnomer of himſelf, and if it 
be found againſt him, Hors de ſon fee. Th. D. J. 15. £3: fol. 


Plaintiff; and if that be over-ruled, he may afterwards plead to the Form 


AB ATE M ENT. 
If be plead Non-tenure to Parcel, when two Manors are demanded, he 


ought to ſhew to which Parcel. 5 Ed. 3. 144. [184.] Th. D. L 15. 
c. 1, ½ 2. 

If he plead, that there are three Vills in S, he ought to ſhew in which 
of the Vills the Land lies. R. 27. 112. 

I he plead, Parcel in another County, he ought to ſhew how much lies 
there. 4 Ed. 3. 137. Th. D. I. 15. c. 1. / 2. 

If he plead, That he never was of the Vill named in the Addition, he 


If he plead to the Juriſdiò ion of the Court, he ought to ſhew, what other 
Court has Juriſdiction, $ho. 192. 


FANS 


* 4 When he need not. 


But if the Plea goes to the Matter and Subſtance of the Writ, he need 
not give a better Writ: As, in a Dum fuit infra ætatem upon a Demiſe by 
himſelf, the Defendant may ſay, That the Leaſe was by the Plaintiff and 
another, without giving another Writ. Th. D. I. 15. c. 1. J. 4. 

So, in a Writ of Entry, ſuppoſing that the Tenant had not Entry but by 


A. without ſaying to whom the Leaſe was made. Th. D. J. 1 5. c. 1. þ. 7. 
So, in Waſte, upon a Demiſe by the Plaintiff's Father, the Defendant 


another Writ. 6 Ed. 3. 260. 10 Ed. 3. 525. T5. Dk $9 $61 


80 he need not give ancther Writ, when the Plea avoids the Whole FF 
Action of the Demandant or Plaintiff; as, if the Tenant pleads Non-tenure = 


Or, no ſuch Vill. 33 H. 6. 38. Th. D. J. 1 5. c. 1. J. 13. 

Or, Entry of the Demandant or Plaintiff pending the Writ, 34 H. 6. 8. 
Th. D. . 15. c. 1. J 14. 

And it is ſufficient to give a good Writ, without giving a good Demand: 
And therefore, if the Defendant in Dower ſays, That Part lies in another 
Vill, it is ſufficient, without ſaying, how much lies there. 17 Ed. 3. 44. 


Th. D We $195 6. 1. /. 10. | 
(.. 3.) Shall not plead two Pleas in Abatement. 
A Man ſhall not plead two Pleas in Abatement; for that will be double: 


In Replevin, the Defendant ſhall not plead Property in a Stranger, and 
alſo, that he took the Beaſts in another Vill. 42 Ed. 3. 19. 118. ] Th.D 
J. 15. c. 3. / 16. 
Shall not plead two Outlawries of the Plaintiff i in Abatement, Semb. 
Sho. 80. 
. 4.) But may, one after the other. 
But one after the other, he may : As, he ſhall plead to the Perſon of the 
of the Writ Th. D. J. 10. c. 1. 


(I. 5.) 


. 7t 


2 23 
2 * * 
1 


(I. 5.) Or one to Part, and another to another Part. 


So he may plead one Plea in Abatement of Parcel, and another to other 
AX Parcel: As, in Waſte, he ſhall falſify the Demiſe to Part, and to the other 
Part ſhall fay, that it is not in the Vill ſuppoſed by the Writ. 8 Ed. 3. 402, 
V. D. J. 15. c. 3. J 5. | a 
So, Non-tenure to Part, and a Recovery pending the Writ to the other 
Part. Th. D. I. 15. c. 3. J 11. 


14 So, in Replevin for two Oxen, Property in a Stranger as to one, and 
= Taking in another Place as to the other. 9 H. 6. 39. Th. D. I. 15. c. 3. 
4116. 1 | 8 

3 So, in Aſſumpfit, upon ſeveral Counts, a Plea in Abatement to cne of the 
Counts is good, tho' the Writ be entire. Zur. 1593. 


"2 (I. 6.) And two Defendants ſhall plead ſeveral Pleas in 


Abatement. 


—— So, one Defendant ſhall plead one Plea in Abatement, and the other 
another: As, one Executor may plead Variance, the other ne ungques Execu- 
tor. 11 H. 6. 42. Th. D. J. 15. c. 2. ſ.6,9. 5 
So, in a Quare impedit, one Defendant may plead, no ſuch Church, and 
the other, no ſuch Biſhop. Hob. 249. Rs 


(I. 7.) Or, the one ſhall plead in Abatement, the other to 
V the Action. 

And, one Defendant ſhall plead in Abatement, the other to the Acti 

17 Ed. 3. 24. 6. Tb. D. I. 15. c. 2. f. 3. 


As, one Tenant ſhall plead Outlawry in one of the Demandants, the 
other ſhall take the entire Tenancy, and plead to the Action. 18 H. 6. 20. 
. 5 „ 

In Debt upon a Bond againſt two, the one may plead Coverture in the 
Plaintiff, the other acknowledge the Deed. Th, D. J. 15. c. 2. ſ. 13. 


ON, 


(I. 8.) When a Plea in Abatement by one Neſtndant ſuffices 
= for all. Ea 


— 


If one Defendant pleads in Abatement, Matter a E 
the other need not anſwer. Th. D. J. 15. c. 7. {. . 8 In e Writ, 


(I. 9.) When not. 


But, if one of the Defendants pleads Matter debors not appearing in the 
Writ, the other muſt anſwer. 11 Af. pl. 9. Th. D. J. 15. c.7. f 2. 
And, if one Defendant pleads in Abatement, upon which Iſſue is joined, 
and the other pleads in Abatement, upon which it is demurred, and the 
Iſſue is found for the Defendant; the whole Writ ſhall abate upon the Ver- 
dict, without determining the Demurrer. R. Hob. 2 50. 


88 


AB ATE ME N T. 


(I. 10.) When a Defendant, Who pleads in Abatement, ſhall 
plead over to the Action. 


If a Defendant in an Appeal plead in Abatement, he mal alſo plead over 


to the Felony, Not Guilty. Th. D. J. 15. c. 5 i 17, 18, c. Co. Ent. 
57. 4. But that is not neceſſary; for it is well hh Ways R. Sho. 47. 
And therefore, if the Defendant plead in Abatement without pleadirg 
over to the F elony, the Plaintiff may refuſe his Plea, or move the Court, 
that he plead alſo to the F elony; but if he demurs, it will be well. R. 
Cart h. 56. 

So, if the Defendant plead ſeveral Tenancy, he ſhall plead over to the 
Action, or vouch. Vide Ante (F. 12.) 

So, to an Indictment for Felony, if the Defendant pleads, in Abatement, 
or Juſtification, a Matter which does not amount to a Confeſſion of the 


_ Felony, he ought to plead over to the Felony, Not Guilty. St. P. C. 151, 4. 


Adm. Jon. 340. 
So, in an Aſſiſe upon every Plea to the Writ, which is triable by the 


Alfie. the Tenant ſhall plead over, Nul fort, &c. Th. D. J. 1 $i bh £13. 


But where the Matter of the Plea in Abatement 1 1s not triable by the 


Recognitors, it is not neceſſary to plead over to the Points of the Writ : 
As, in an Aſſiſe, if the Tenant pleads to the Perſon of the Demandant, as, 


Outlawry, Excommunication, &c. he need not plead over to the Afiiſe, 
Th DB £19 61 23 

So, if he Hs, deter of the Demandant, or Jointenancy on the 
Part of the Demandant. 28 Af. 2 - Th. D. | 15. c. 5. J. 12. 

Or, a Miſnomer of himſelf. Th, P. J. 15. c. 5. / 7. Vide 28 Aj. 
J. 36. 
: '$, 4 in an Appeal of Maihem, the Defendant muſt not plead over to the 
Maihem; for it will be a Waiver of the Plea in Abatement, R. Mo. 457. 


Poph. 115. 


So, in an Indictment, where the Plea amounts to a Confeſſion of the 
Felony; as Pardon, Releaſe, &c. he ſhall not plead over, Not Cuil. 


St. P. 6. 151. 4. 


(I. 11.) A Plea in Abatement ſhall be ſtrictly exact. 


A Plea in Abatement ought to be with preciſe and ſtrict Exactneſs. 
Lr. 5 

Ought to be pleaded with Certainty. Co. Tit. 303. a. 

Ought to be certain to every Intent. 3 Lev. 67. 

By the Stat. 4 & 5 Ann. 16. No dilatory Plea ſhall be received in any 
Court of Record, unleſs the Party by Affidavit prove the Truth of it, or 
ſhew ſome probable Matter to the Court .inducing the Belief, that the 


Fact of fact Plea is true. 


1 12.) How a Plea 3 in Abatement concludes, 


If a Defendant plead in Abatement, Matter appearing in the Writ, he 
ſhall begin his Plea, E' petit judicium de brevi, and ſhall alſo conclude in 
the ſame Manner. Per tuo F. Mo. 30. Luft. 11. Dal. 33. 

If the Action be by Original, the Plea in Abatement begins and concludes 
* nu judicium de Brevi. 5 Mod. 132. 

If 
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*M | AB AT EM E N F. 

1 If he plead to the Writ and Declaration, the Plea petit judicium de Provi 
„ Narratione. 5 Mod. 132, 144. 

1 If the Action be by Bill, the Plea begins and concludes by, petit BOY 
ee. Billa. 5 Med. 144, 132. 


Ef | And ſhall not ſay, petit judicium de Billa et Narratione; for they are the 
04 ſame. 5 Med. 1 44. 

1 If a Plea in Abatement concludes, % Reſponaert debet, it will be bad. R. 
5 Md. 146. 

4A Plea in Abatement, which concludes badly, cannot be good. 1 Sal. 


2297, 8. 
_ "Dt, if the Defendant plead Matter d-bors, as Non-tenure, Tointenancy, 
&c. he ſhall conclude his Plea by demanding Judgment of the Writ, and 
need not ſay fo in the nnn Per two F. Mo. 30. Acc. Lat. 111 | 
Dal. | 

If bo pleads to the Juriſdiction, he ſhall conclude, Yudicium [i Curia vult 
Cognoſcere, Lat. 178. 

If to the Perſon, Judgment whether he ſhall be anſibered. Lat. 1 178. ; 

And therefore, if the Defendant plead, Recuſant Convict, which is in 

Nature of an Excommumcation, and conclude, Judgment of the Bull, it 18 
bad ; for he ought to conclude, Judgment whether be ſhall be anſwered, 
Semb. Lat. 178 8 
. So he may conclude a Plea to the Juriſdi&ion, 1 reſponders debet« 
5 Med. 140; 5 

And in a Plea of Excommunication, Judgment of the Nrit, ſhall not be 
prayed in the Concluſion; but he ought to pray, quod liel remaneat / ne 
die. R. Luts 19. Vide Ante (E. 7.) 

If the Death of one of the Plaintiffs or Defendants be pleaded, the De- 
fendant does not pray udicium de Brevi, et quod breve caſſetur, but judicium 
% Curia ulterius procedere velit. R. 3 Lev. 120. Vide Ante (Hi 33) 

If the Plaintiff replies to a Plea in Abatement, he ought not to conclude 
with a Demand of Damages. R. 3 Mod. 281. Sho. 155. R. Sb. 255 
Cont. Co. Ent. 160. Acc. if the Plaintiff by his Replication confeſſes and 
avoids the Plea; otherwiſe, if he joins Iſſue upon the Plea; for then final 
J mens is given, if found for the Plaintiff, Per Holt. 


(I. 13.) When it ſhall be waived. 


The Defendant may waive his Plea in Abatement, after the Plaintiff has 
replied to it, and plead to the Action. 8 Ed. 3. 417. Th. D. J. 1 5. c. 8. 


"Wo 


hut after the Parties are at Iſſue upon a Plea! in Abatement, the Defendant 
cannot waive it. Th. D. J. 15. c. 8. {. z. 


If a Plea in Abatement contains Matter in Bar, tho' it conchades 4 in 
Abatement, the Defendant hath his Election to take it in Abatement, or in 


Bar: As, if he plead, Others Jointly poſſeſſed. R. 2 Hog: 64, 


(I. 14.) ) What Judgment ſhall be upon it. 


If the Tenant or Defendant plead in Abatement, and the Demandant of (f. 14) 


Plaintiff demur to it, the Judgment ſhall be only, that the Defendant an- Reſpondeas 
wer over, if the Plea be difallowed. Th. D. J. 16. c. „ Oulter 
5 Co. 111. 4. R. Tel. 112. D. 1 Vent. 22. Vide Poſt 


| 1 
Tho' it be adjourned to another Term, before the Plea is determined i | 5 
"IS: D. J. 16, c. 11. / 1. R. 22 H. 6. 55.6. 


Vol. 4 


J 


U 3 


74 ABATEMENT. 


Tho' the Plea in Abatement be pleaded by a Wife, received upon the 
Default of her Huſband. Th. D. J. 16. c. 11. / 8. 

Tho' the Demandant or Plaintiff tender an Iſſue to the Plea in 
Abatement, and the Defendant refuſes it. 10 H. 4. 6: 

Tho' the Plaintiff and Defendant join in Demurrer upon it, in the ſame 
Form as upon a Plea in Bar; for the Plaintiff committed the firſt Fault, 
R. 1 Vent. 137. Vide Lut. 197, 1643, 1665. 

So, if a Plea to the Juriſdiction of the Court be diſallowed upon a De- 
murrer, the Judgment ſhall only be, That the Tenant or Defendant anſwer 
aur. 358.0. 4: .D. -.10- 0.11. 7. 18: 

S8o, if a Plea in Abatement be tried by the Certificate of the Ordinary, 
againſt the Defendant, it ſhall only be, That he anſwer over. Lat. 178. 

So, if the Defendant prays Aid of the King, and demands Judgment, ., 
Rege Inconſulto, which is diſallowed upon Demurrer, it ſhall only be, 70 

anſwer ver. R. 5 Co. 111. a. 1 . 9 | | 

So, if the Defendant pleads Infancy, and it is tried by Inſpection, it ſhall 
be only, to anſwer over. 1 Lev. 163. © | bo 

Upon a Demurrer to a Plea in Abatement, the Defendant ſhall not take 
Exceptions to Defects in the Declaration: R. Lut. 1 592, 1667. R. 1 Sal. 2 12. 
Carth. 172. Except, where the Plea in Abatement is pleadable in Bar, 

nw. 20 1004. 1 ” 
If a Reſpondeas Ouſter be awarded, notice to the Defendant is not neceſ- 
ary ; for he ſhall be ſuppoſed in Court. 1 Sal. 8. 


(. 15 Pat if the Plaintiff or Demandant join Iſſue upon a Plea in Abatement; 


Final ] 


ment. 


adg. and it be tried againſt the Tenant or Defendant, final Judgment ſhall be 

againſt him for the Delay. 2 Ed. 4. II. [10.] T5). D. J. 16. c. 11. / 11. 

1 Lev. 163. Per Williams, Tel. 112. I Vent. 22, Ray. 119. Lat. 178. 
TY. #440: 3 . | 

Tho' the Defendant or Tenant, who joins Iflue, be an Infant. R. 

1 Lev. 163. 


So, upon a Demurrer to a Plea in Abatement, after the laſt Continuance, 


if -it be adjudged againſt the Tenant or Defendant, final Judgment ſhall be 
againſt him. 1 Sid. 252. Vide Al. 66. . 

So, if a Defendant demur to the Count in Abatement, final Judgment 
ſhall be againſt him; for he ought to plead in Abatement, if there was 
Cauſe. R. 1 Sal. 220. 95 2 

So, if a Plea in Abatement be pleaded in Bar of the Action, final Judg- 
Ment ſhall be againſt the Defendant or Tenant, if the Plea be difallowed. 

K. 1 Sid. 189, 190. Per Cur' :—1 Vent. 136. R. Lut. 42. D. Lat. 178. 
Tide Lut. 197. R. Mod. Ca. 102. I Sal. 3. Hl. 
So, if his Plea be commenced in Bar, Actio non, &c. tho? it concludes in 
'Abatement. D. I Vent. 136. Semb. Cro. El. 203. Semb. Cont, Sho. 4. 
Vide I Lev. 312. 
So, if a Plea be to the Action of the Writ, and concludes to the Writ, 
and the Plea is difallowed, there ſhall be a peremptory Judgment, tho the 
Demandant or Plaintiff demurs. Lat. 178. | 
So, if a bad Plea be pleaded, and the Plaintiff demuts, and the Defen- 
Aant joins in Demurrer, as to a Plea in Bar. R. Al. 17. Sans 

So, if the Defendant avows or makes Conuſance in Replevin, and then 

traverſes the Place, which is Matter in Abatement, but concludes with 

praying a Return; tho? he afterwards demurs in Abatement, there ſhall be 

final Judgment. R. Mod. Ca. 102. 5 | 

But, if the Defendant pleads, Another who ought to be joined not named, 

and in the Commencement of the Plea petit judicium de Billa, et ſi actio- 
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ABATEMENT, 
ets poterit habere verſus eum ſelummodo, &c. there ſhall be only a R. 


deas Ouſter; for the Defendant does not ſay, co non, c. generally, bus 
adds Aclionem non, &c. verſes cum ſolummodo. R. 1 Vent. 136. 


So, if the Plea goes in Abatement, tho' the Defendant prays Judgment 


de Narratione, the Court may award a Refpondeas ouſter; for the Defendant 
cannot aſſign for Error, that which was for his Advantage. 1 Sal. 
210, 211. e n 

So, if the Defendant in Replevin pleads in Abatement, a Taking in ano- 
ther Place, and traverſes the Place in the Declaration, upon which the 
' Phintiff replies, and traverſes the Title made pro retorn habend”, to which 


the Defendant demurs the ſame Term; the Replt vin abates, and ſhall not be 


diſcontinued. Per three F. Holt Cont. Carth. 139, | 

So, if the Plea in Abatement be good, and the Plaintiff replies as to a 
Plea in Bar, it will be a Diſcontinuance. F, g. 269, 270. Carth. 187. 

If the Plea be bad, there ſhall be a Reſpondeas Oufter. F, g. 269, 270. 


(I. 16.) At what Time a Plea in Abatement ſhall be 
pleaded. „ 5 


1 7 
<5 


FREE * 
Oo 


The Form of the Defence is ſuch, E pradief A. B. defendit vim et in- (i. 16) 


yuriam quando, &c. et damma, et quicquid quod ipſe defendere debet, &c. 

Co. Lit. 127. b. . N | 
By the firſt Part of the Defence, the Defendant makes himſelf Party to 

the Action, vig. by theſe Words, (defendit vim et injuriam quando, Cc. 


By the Words, (et damna, ) he affirms, that the Plaintiff is able to ſue, and 


recover Demages; and by the third Part, (et quicquid quod ipſe defendere 
tlebet, he affirms the Juriſdiction of the Court. Co. Lit. 127. b. 

Till the Defendant has made himſelf Party by the firſt Part of the De- 
fence, (defendit vim et injuriam, &c.) he cannot plead to the Diſability of 
the Plaintiff, or any other Plea. Co. Lit. 127. b. 


And therefore, after the firſt Part of the Defence he ſhall plead to the 
Juriſdiction of the Court, or any other Plea in Abatement. 


For, (defendit vim et injuriam quando, &c.) is not a full Defence. R. 


Cont. Sti. 273. R. Cont. Lut. 7, But R. Acc. Hard. 365. and Semb. by 


many Authorities, Lut. 7. 


Dicit) without (venit,) is ſufficient. R Sal. 543, 544. R. Cont. 
| Cartb. 363. : | 


It is ſufficient at the Day of Appearance, when he is in Cuſtodia Mar. 


Otherwiſe, if after another Continuance. Sin. 582. 

And (venif) without more was allowed. Lut.g. 3 Levi 405. R. to 

be good, 3 Lev. 182. R. Cont. 3 Lev. 240. Dub. Per Hale, 1 Vent. 222. 
| Tho' it was ſhewn for Cauſe upon a ſpecial Demurrer. Lut. 9. Semb: 

Tut. 1594: R. x Sal. 217. But the Plaintiff might have refuſed the Plea« 

"1.46. 219; OTE page ein e 

1 I: (venit et defendit vim et injuriam,) without more, is the ſure Way: 

"77 9 


But after a full or general Defence, the Defendant cannot plead to the 


Juriſdiction of the Court. 7 W. 3. * 

Nor to the Diſability of the Perſon ; as Villenage, Outlawry, &c. Co: 
Tit. 127. 6. T. D. I. 14. c. 1. /. 4. Tut. 7. - — 

a Nor, Rx of Reſidence in another Vill. 19 H. 6. 1.3. Thi D. 
1 _ 

Nor, Alien born. Semb. Sho. 349. 


3 Ns After 


After Defence. 
L de 1 nA Pleas des- 


(E. 27.) 
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. 17. 


After Attor- 


ney made. 


(J. 18.) 


After four 


Days after 


Declaration. 


(T. 19.) 


four Days in the ſubſequent Term. 

Hut, if it be delivered more than four Days before the End of the Term, 
he ſhall not have any Time for Pleading 1 in Abatement, after the Begin- 
ning of the next Term. Mod. Ca. 175. 


8 AB ATE ME NT. 


After an -Attorney made, the Defendant ſhall not lead Miſnomer « 


himſelf. Th. D. J. 14. c. 6. J. 5. F. N. B. 27. 4. 
Nor, that there are others of the ſame Name in the ſame County, 


B. 1 14; 6.6. f + 


Th, 


For a Miſnomer muſt be pleaded in proper Perſon, and not by Attorney, | 


unleſs there be a ſpecial Warrant of Attorney. Lud. 11. 
So, he ſhall not plead, after an Attorney made, a Miſtake of the Addi 
tion. R. 8 H. 6. 9.6. 
But, he ſhall plead Villenage i in the Plaintiff. Th. B. I 14. 6. Fi.” 
So, if a Plea of Miſnomer by Attorney be received, and the Plaintiff de- 


murs to it, it will be good: For, it is a Cauſe for Refuſal of the Plea, 


that a general Attorney cannot appear for any other than the Defendant ; 
but it is no Cauſe for a Demurrer to the Plea. R. by 
bled together. 
I Ag Ray. 509.) 


1 a Declaration be delivered within Term, the Defendant may plead 
in Abatement at any Time within the ſame Term. Med. Ca. 175. 

So, if it be delivered to any one in Cuſtody. Sal. 5 15. 

If it be delivered aſter Term, or within four Days before the End of he 
Term, he may plead in Abatement, or to the Juriſdiction, within the firſt 
I Sal. 367. 


After a ſpecial Imparlance, the Defendant may p plead to the Juridiftion 


After Impar— of the Court. R. Lt. 46. 


lance, Special. 


(T. 20.) 
General. 


v7 


Or any Plea in Abatement ; as, Outlawry, &c. Lut. 6. 


But the Imparlance ſhall not be with a Salvo to the Juriſdiion of the 


Court. Lut. 46. Semb, Cont, 1 Sal. 1. 


So, after a general Imparlance the Defendant Thall plead any Plea 


to the Action; as, Alien born, Profeſſion, Outlawry, Ge. in Bar to the 
Action. Th. D. 1. L416 0 21; % 


Baſtardy, in Bar to the Action. Th. D. / 14. e. 2: N21. 


Tho' the Outlawry was after the Action commenced. 5 Mod. 11. 


a Or, a Plea in Abatement, which conſiſts of Matter dehors, and not ap- 


pearing in the Writ, which ſhews, that the Writ never was good; as, No 
ſuch Vill. Vide Th. D. J. 14. c. 2. 16, 25, 29. 
That the Vill ſuppoſed is a Hamlet of B. Th. D. I. Ib ee. 
Two Dales, and none without an Addition. Th. D. J. 14. c. 2. /. 16. 
Another Action depending for the fame Cauſe. Per Hale, I Vent. 2 36. 
Non: tenure. Th, D. J. 14. c. 2. 7. 18, 25. R. Cont, 3 Lev. 55. Dy. 
1 
Jointenancy. R. 2 Kol. 41. Cont, Ee 210. b. At. Th. D. / 14. c. 2. 


|. 18, 25, 


3 the Plaintiff or Defendant | is a Knight, Earl, Se. 
8 — 8 

Or, Covert.- Baron. Th, D. 1. 14. c. 2. / 18. 
* Cont. Tut. 24. As. 2: bee b. — 

Or, dead. 


Or, depoſed, vid Th. D. 4245 c. 2. 1 30, 


Eh. D. 1 14 


3 * 
* @ 


8 


all the Judges aſlem- 
M. 11 V. 3. between Creamer and WWickett, COR 


32 E. b. 12. [II.] : R. 


$34 


EIS I OY TY 


8 Pa n 
N Xx Oh n * * 
. 8 
r 


7 


r 
„ 


c. 2. 
Fialſe Addition; as, No ſuch Vill as is mentioned in the Addition. 


40 Ed. 3. 40. 


| between the Writ and a Teſtament. 


of Eſtoppel. 


A B AT EME N T. 


Aﬀer Imparlance, one may have a View. Cont. per Cur. but the Pro- 


thonotaries, and Clerks acc. Dy. 210. b. 
But, after a general Imparlance, the Defendant cannot plead to the Juriſ- 


diction of the Court: As, Ancient Demeſne. D. 1 Vent. 236. Dub. Cro. 


Car. 9. Vide Ante (D. 9.) 


Nor, after an Imparlance ſatis exceptionibus tan ad breve quam ad Narra- 
tionem. Adm. Lut. 45. Hard. 365. 


Nor, after an Imparlance ſalvuis exceptionibus ad Juri ſcici onem ; for this 


amounts to no more than the former. Lut. 45. 
So, he cannot plead Privilege after a general Imparlance. R. Lut. 639. 


Hard. 365. 1 Sal. 1. 

Nor, in Difability of the Perſon of the Plaintiff; as, Alien born, 
Excommunication. Semb. Lat. 179. *Keko. 93. Vide Th. D. J. 14. 
. 1 . 


Outlawry. R. Lat. 179. Vide Th. D. J. 14. c. 2. ＋ 21, 25. 
Recuſant Convict. Dub. 2 Mod. Ca. 43. Acc. Ibid. 38 1. 
Baſtardy, to an Action by one as Heir. 75. D. . 1. 5.4 i. 


Another, who ought to join, not named. R. 1 Vent. 1 36, 184. 
Bad Addition. R. Mod. Ca. 80. 


Nor, in Diſability of the Perſon of the Tenant or Defendant. 
As, Coverture. R. Lut. 24. 


Miſnomer. 5 Ed. 4. 78, 103. 6. D. 1 Vent. 236. Vide Th, D. I. 14. 
. 24. Miſnomer of the Plaintiff. 


Th. D. J. 14. c. 2. / 17, 26, 29. 
That he is Adminiſtrator, not Executor. R. 2 Lev. 190. . D. I. 14. 
7 


That he has the entire Tenancy in himſelf, fler a joint Imparlance; 
Tb. D. I. 14. c. 2. J 35 


Non-tenure, General, or Special. 
marg. ibidem. Acc. Per Dyer. Mo. 33. 


Nor can he Demand Oyer of a Deed. V. ide i in Pleader (P. 2.) 7 5. D. 
I. 14. c. 2. J 22. 


Or, plead in Abatement of the Writ Matter appearing in it; as, Variance 


Th. D. J. 14. c. 2. f. 22. 


That the Action was commenced before the Canſe of Ades aroſe. 
2 Leu. 197. 


Or, plead in Abatement in Treſpaſs, No ſuch vin, or Hamlet. 7 Ed. 4+ I. 
Th. D. I. „„ 


That there are three Vills in 5. R. Tel. 112. 


Yet, if a Man pleads after Imparlance in Abatement, when the Plea was 
not pleadable after Imparlance ; if the Plaintiff does not demur, but re- 
plies, the Plea ſhall ſtand. Adm. 1 Vent. 236. 


Or, the Plaintiff may in his Replication alledge the . by Way 
1 


After Prece partium, the Defendant has given Fudici Furiſdiftionem, par- 


to facit reſponſibilem, malum breve affirmat, malum proc f 
"Th Dok 14. e. 2. f. 18. G 4 . ha 


Ty therefore, after prece partium the Defendant ſhall not plead to the Per- 


ſon of the Plaintiff, or Defendant; as, Non-tenure. No. 3 3. 75. D. J. 14. 


c. 2. . . 


Vol. I. . 3 


R 3 Lev. 55. Dy. 210.6. Cont. in 


Another 


77 


No ſuch Perſon in Rerum naturd, 4 H. 7. 17. Th. D. J. 14. c. 2. 
29. 


(I. 21.) 


After prec⸗ 


partium. 


ABATEMENT T. 

Another, who ought to join, not named; as Parcener, Jointenant, G.. 
—:! ] 

Entire Tenancy. Th. D. J. 14. c. 2. f. 14. 

_ Several "ork Th. D. I. 14. c. 2. J. 14. 

Coverture of the Plaintiff, or Defendant. 4 Ed. 3: 115. Th. D. I. 14. 
C. 2. 7. 3. 

Nor, to the Writ: 

Tho- it be Matter debors; as, No ſuch Vill, or Hamlet. 77d A5. D. 5 14. 
Co 2. I. 

Tt the Land in Demand contains a leſs Number of Acres, 

That another Anceſtor was laſt ſeiſed. Th. D. J. 14. c. 2. . 5. 


That the Demandant is ſeiſed by Diſſeiſin. Th. D. T1452 , , 


(I. 1 After Oyer, the Defendant ſhall not plead to the Perſon of the — or 
After Oyer. Defendant. 
As, Non-tenure. Th, D. J 14. 6: „ 1. 
; Another Exequtor not named. 22 Ed. 3. 19.6. Th, 1 14. 6. 4 
e 


(1.23) Aſter a Plea to the Action, the Defendant ſhall not plead in Abatement, 
After a Plea except, where he pleads it, after the laſt Continuance. T7 D. 23-5: 14+ Ce 14 
V 

Nor, after Errors aſſigned. 75. D. J. 14. N 
Fe So a Writ of Privilege ſhall not be allowed for the Defendant. W 
al. 35. 

Pet after Iſſue, Outlawry for F elony was pleaded, without ſaying, after 

the laſt Continuance. Th. D. J. 14. c. 3. J 1. 
| 89, in a Præcipe quod reddat, after a Plea in Bar, if the Demandant by 
his Replication claims the Land as held of him by the Tenant, he may 
diſclaim, tho! it be only in Abatement ; for he could not diſclaim before; 
for prima facie he ſhall be intended to be a Pernor or Diſſeiſor, and no 
z | one can diſclaim but the Tenant, which till the Replication he does not 
L 2th **V appear to be. 11 H. 7. 14. 5 - 


(1. 24.) But after the laſt Continuance, the Defendant ſhall plead any Plea in 
After the laft Abatement, by which the Writ ſhall be abated : As, to the Perſon of the 
 Continuance. Plaintiff, Sc. 2 Cre. 82. 2 Vent. 58. 

And this, after the laſt Continuance of a Demurrer, as well as upon an 
Ife. R. Hob. 81. Cont, Mo. 871. Vide Poſt (I. 35.) Semb. Cont. Mod, 
Ce. 9. | 
And a Plea, after the laft Continuance, was admitted a Week after the 
Term commenced. 2 Jon. 129. 
So, if at Ny, prius the Jury remanet fro dęfeciu Juratorum, hand may be 
a Plea, after the laf Curtinudnce, to the Day i in Bank, tho' it was not ten- 
dered at the Nif Prius. Bro. Contin. 30. 
Ke So the Defendant, after the laß Continuance, may plead Entry i into Parcel. 
"K TC.” 
If a Plea in Abatement, after the laſt Continuance, be bad, final Judgment 
ſhall be againſt the Defendant. Yide Ante (I. 15.) 
So a Plea, after the loft Continuance ſhall be amended. R. 2 Cro. 262. 
So the Defendant ſhall plead in Bar, after the laft Continuance. 4am. Ca. 
Ew. 518. a. Clift 630. Bro. R. 187. 
And a Phe, after the laſt Continuance, ſhall conclude to the Acdion, not 
to the Inqueſt. K. Cro. El. 49. Lut. 1143. 
. - ; 


ABATEMENT T,. 

And after ſuch Plea at N/ Prius, the Court ſhall not proceed to Trial. 
1 Bul. - . | 3 f 
And the Plaintiff ſhall not reply at N/i Prius, but in Bank. 1 Bal. 92. 
Agr. 10 H. 7. 21.6. 2 Cro. 262. | 1 
So, if the Plaintiff demurs at Nis Prius to a Plea, after the laſt Continu- 
ance, it ſhall be adjourned, and not determined there. Hard. 112. 10 H. 7. 
8 DE OI 1 
And the Juſtices may receive ſuch Plea at Ni Prius. R. 2 Rol. 630. 
. 30. $10. Se 
But, if the Plea appears for Delay, they may refuſe it; for it is in their 
Diſcretion. Per Tanfield, 2 Rol. 630. I. 35. Semb. 2 Cro. 201. 5 

But he ſhall not plead a Plea, after the laft Continuance, after a Writ of 
Inquiry awarded; for he has no Day in Court. Bro. Contin. 61, 83. 
Nor, after a Verdict at N Prius. Vide Poft (I. 34.) | 
Nor, after a Demurrer. Semb. Mod. Ca. 9. 
| So a Plea, after the laſt Continuance, which ſays, ad hunc diem, vix. 
die Jovis prox. poſt Oftab. Trin. Gc. when the Quarto die poſt was die Mer- 
curii, is bad; tho' the Proceeding was adjourned @ die Mercurii to the next 


Day. R. 2 Vent. 58. | : 

So, if it ſays, po/# ult. contin”, et ante hunc diem. Semb. Luft. 1142. 

So a Fact pleaded, after the laſt Continuance, ef ante hunc diem, vix. 
29.0. where the Day of the Return was 27 Oct. is bad, tho* the guarto 
die poſt was afterwards; for ad hunc diem does not relate to the Day of 
Grace, but to the Day of the Return, R. Co. Ent. 517.4. 

Yet, after a Plea in Bar, the Defendant ſhall have only one Plea, after the 
 taft Continuance, unleſs it be a Matter apparent to the Juſtices, or for the 
Advantage of the King. Th. D. J. 14. c. 3. fo 12. 16 H. 7. 11.6. 12.6, 
4 And a Plea, after the laſt Continuance, waives the Plea in Bar, and there 

= ſhall be no Benefit of it. 1 Sal. 178. FO | 

1 2 it ought to begin with a Relictd verificatione of the Plea, Co. Ent. 
518. 2. . N 

If any Thing happens, which abates the Writ, before any Plea pleaded, 


c. 3. /. 10. 1 | 2 
- So, if any Thing happens pending the Writ, and before iſſue joined, 
which goes in Bar, or proves the Writ abated, and not abateable only, it 


Lut. 1178. EY 7 
Tho there be a Continuance after the Thing happened. Luz. 1178. 


| Semb. Lut. 1178. 


T| N a Bar, without faying, after the laſt Continuance. R. 5 Mod. 11, 
5 1 Sal. 178. | Ps 
hut, aPleaof any Thing, which happens after Iſſue joined, muſt ſay, after 
the laft Continuance, Lut. 1178. | e RE 
After a View, the Tenant or Defendant ſhall not plead to the Juriſdiction 

of the Court. Th. D. J. 14. c. 4. 1 a 

Nor, to the Perſon of the Plaintiff. Th. D. J. 14. c. 4. 

Nor, Matter apparent in the Writ. VE 
Nor, to the Form of the Writ; as, No ſuch Vill. Th. D. J. 14. c. 4. /. 3. 
That Dale, where the Land is ſuppoſed, is not a Vill, nor a Hamlet. 
6 D. L164 fk 3 


the Defendant may ſhew the Day when that was done, and plead it without 
ſaying, after the laſt Continuance. Per Litt. 15 Ed. 4. 5. Th. D. J. 14. 


may be pleaded, without ſaying, after the laßt Continuance. Semb. 


Yet in ſuch Caſe it ought to be ſhewn, that it happened pending the Writ. 
So, Outlawry after the Declaration delivered, and before Plea, may be | 


( 
After a View. 


That 


I. 25.) 


1 
e 
„ 
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That Dale is a Hamlet of Sale. Th. D. I. 14. c. 4. 7 I 3. 32 
Miſnomer of the Vill, or Manor. Th. D. J. 14. c. 4. J 6, 30. 1 
Miſtake of Deſcent. Th. D. I. 14. c. 4. /. 10, 15. Semb. 3 Lev. 219. . 
Miſnomer of one mentioned in the Beſcent. Th. D. J. 14. c. 4. 
21, 33. 
© 7 Rc Seiſin. Th. D. I. 14. c. 4. h. 16. 
Nor, any Thing that does not ariſe upon the View. Semb. 3 Lev. 2 19. | 
Andit is not neceſſary, that the Demandant plead the View; for the Writ 
of View being returned of Record in the fame Court, the Judges will take 
Notice of it without pleading. R. 3 Lev. 219. 
And a Plea, which the Tenant or Defendant ſhall not have after a View, 
he ſhall not have after Demand of a View. Th. D. J. 14. c. 4. /. 37. 
But, a Matter which appears by the View ſhall be pleaded after the View, 
| tho' it be to the Juriſdiction of the Court, or to the Perſon of the Plaintiff 
or Defendant, &c. As, Ancient Demeſre. Th. D. J. 14. c. bs 7. 36. 
3 Lev. 405. 
Non-tenure. Semb. by the Stat. W. 2. 13 Ed I. 48. 
That the Land lies in another County. Th. D. J. 14. c. 4. / 38. 
Or, in another Vill. Th. D. JI. 14. c. 4. , 3, 6, 12. 
That the ſame Land is tw-ice demanded, 7 H. 6. 39. [ 36.] Th. D. 
E 
So, a Thing which goes to ts Matter, not only to the Form of the 
Writ ; as, a Miſtake of Title. Th. D. J. 14. c. 4. J. 22, 34. 
Miſtake of the Action. Th. D. J. 14. c. 4. J 11, 17, 18. 3 Lev. 219. 
Non-ſummons of one Tenant. Th. D. 1. 1 14. c. 4. fe 23. 
If the Tenant or Defendant plead after a View, he ſhall ſay, Tenementa 
in viſu pofita, &c. 3 Lev. 405. 


But to * in viſu pofita, when there cannot be a View, as, in men, 
Sc. is ill. R. 3 Lev. 40 5 3 


— 


(1.26) Aſter Law of Noo-Gammons, or Day given to wage his Law, the Te- 
"oof wag nant ſhall not be received to plead any Thing : Nor can he fay, That the 
mons. Demandant has taken Huſband, after the Day for wee of Law. Th. D 
L 14. c. 16. . 19. 
So, in an Action againſt ſeveral, after Wager of Law one cannot take the 
entire Tenancy upon himſelf. 7. 5. D. / 16. 28. 
Nor ſay, That one of the Tenants is dead. Th. D. J. 14. c. 16. . 8. 


Nor plead Non-tenure; for he admits himſelf Tenant by waging his Law 
of Non-ſummons. R. 1 Leo. 92. 


ML 27.) But a Man may plead after Default; And therefore, at the Return of the 
2 ' petit Cape, the Tenant ſhall plead, That the Demandant is profeſſed, with- 
out faving his Default. 39 Ed. 3. 20. 116. Vide Th. D. J. 14. c. 16. 

1 


Or, That the Demandant is outlawed ſince the laſt Continuance. Th. D 
+ T6 19... 33s 


That his Eſtate was only for the Life of A. who is dead, and that he in 
the Reverſion has entered. Th. D. J. 14. c. 16. /. 30. 


That the Demandant has diſſeiſed him after Default. Th. D. £ 14. 
c. 16. J 1 


So, the Tenant, without ſaving his Default, may plead ſomething, which 
ſhews the Writ to be abated; as, Death. Co. Lit. 303. b. 

And ſomething, which is apparent in the Writ. Co, Lit. 303.6. 
And if the Tenant faves his Default, he may take the entire Tenancy | 
upop him. 18 Ed. 3. 27.6. Vide Th. D. I. 14. c. 16 14. 


Oc 


Be of z 
1 N 
4 * * 
1 N 
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Or plead, That the Tenements are ſeiſed into the Hands of the King. 
Th. D. J. 14. c. 16. / 18. 

So, at the Return of the Grand Cape, the Tenant ſhall plead, without ſa- 
ving his Default, Villenage in himſelf; for he had not before appeared to 
affirm the Tenancy in his Perſon. 6 Ed. $. 254. T0. ©. & 14. 6101 


71 hat the Demandant had diſſeiſed him after Default, and! is ſtill Tenant. 
75 D. J. 14. r. 16 / 9. 


In Dower; That the B after Default had received ſuch Land for 


ber Dower. Th. D. J. 14. c. 16. J 11 


Non-Tenure. Th. D. J. 14. c. 16. 


And if the Tenant ſaves his Default, * may take the entire Tenancy; 
Th. D. I. 14. c. 16. / 16, 20. 


After Voucher, the Tenant ſhall not plead to the Form of the Writ. (I. 28. | 
45. D. þ. 14. £10. jt» 1.14. 67-2; 15 E803; 223- After Voucher. 
Nor, Variance between the Writ, and Specialty: Th. D. I. 14. C. 7. f. 2. 
6 Ed. 3. 265. 

But, after Voucher he ſhall plead; That the Demandant has diſſeiſed him 
pending the Writ. 4 Ed. 3. 148. Th. D. J. 14. c. 7. ſ. 1. 


That the Demandant has taken Huſband 2 the laſt Continuance. 
22 Ed. 3. I B. Th. D. J. 14. C. 7. ſ. 5: 


That the Demandant is cuts 21 Ed. 4. 64. Th. D. J. 14. c. 7. 
A Recovery pending the Writ. Semb. Th. D. J. 14. c. 7. ,. 8, 8 


So, after Aide prie, the Tenant 70 not plead a Variance between the 0. 29.) 
Plaint, and Specialty. 29 Af. pl. 5 75.5 . After Aide 

So, after aide prie of a Parcener, 5 ſhall not plead, another Parcener not Fr. 
named. 9 H. 6. 5. 75. D. J. 14. c. 8. / 5. 


But, after aide prie, the Tenant ſhall plead Matter apparent in the Writ in 
Abatement, as Amicus Curiæ. Th, D. l. 14. c. 8. ſ.4. II H. 4. 67. 

And the Tenant and Priee in Aide may join to plead a Matter apparent, 
as Amicus Curie, but not otherwiſe. Th. D. J. 14. c. 8. .. 606 

So, the Tenant and Price in Aide may plead Darren Sei „ in Abate- 
ment. 10 Ed. 3. 527. Th. D. J. 14. c.8. J 6. 

Or, other Matter in Deed. ir H. 4. 28. Th. D. J. 14. c. 8. J. 6. 


So, in a Scire Facias upon a Fine, after Aide prie the Tenant ſhall * 
Auter fits Execute. Th, D. J. 14. c. 8. 7 2. 


After Garniſhment in Dito, and a yy Facias awarded ; the 8 (I. 30.) 
ſhall not plead, * the Demandant was outlawed after the laſt Continu- After Gar? 
ance. II Ed. 4. 14. [II.] Th. D. J. 14. c. . * 
But the Garniſhec ſhall plead to the Peron of the Plaintiff, That he 
is excommunicated. 3 H. 6. 40. Th. D. J. 13. c. 12. / 3. 
That another ought to join not named, Th. D. J. 13. c. 12. £ I 
That the Bailment was to the Defendant, and another not named. 


3H. 4. 5. [7.6.] Th. D. J. 13. c. 12, f. 2. 


That the Plaintiff is outlawed. 11 Ed. 4. 14. [II.] Th. D. . 13. 
111 


So he ſhall plead, Falſe T in the Original, or other Matter apparent 
as Amicus Curie. 9 H. 6. 39. Th. D. J. 13. c. 12. / 5. 


Aſter Receipt, the Tenant by Receipt ſhall plead to the Perſon of the De- (1. 3) 
mandant ; as, Coverture. 48 Ed. 3. 25. Th. D. 1. 13. c. 11. J 25. After Re- 
Y 


Vor. I. Mi ſnomer ceipt. 


82 AFA. 


Miſnomer of himſelf. Th. D. J. 13. c. 11. / 10, 45, 38. J. 14. c. 17. 
7 * he ſhall not plead a Matter that happened after the Receipt, without 
ſaying, after the laſt Continuance. 49 Ed. 3. 21. Th, D. J. 131 c. II. 


＋ 26. 


(l. zz.) When the Parol demurs for Nas after Re-ſummons at his full Age 
After Re. the Tenant ſhall plead Non-tenure. Th. D. J. 14. c. 10. / 2. 
ſummons, Ge. 80, after a Pardon of Outlawry, the Defendant ſhall plead in Akatetnent 
in the ſame Manner as before the Outlawry. Th. D. J. 14. c. 11. 
So, after a Superſedeas purchaſed by the Friends of the Defendant in Chan- 
5 cery. 10 H. 7. 13. 6. Th. D. J. 14. c. 11. / 4. 
5 But if the Superſedeas was purchaſed by the Defendant himſelf, it is an 
Eſtoppel to him to plead to the Writ, unleſs he makes a ſpecial Entry 
upon the Roll, ſaving at other Times his Exception to the Writ, Th. D. 
14. © 11. J 4. i 13-0: - 
And therefore, if after Exigent awarded the Defendant appears gratis, 
and ſues a Super ſedeas, he cannot plead to the Writ for a Fault in the Ad. 
dition. Semb. Dy. 88. 6. 


* 1 3) Z After Removal of a Plaint in Replevin out of the Game, the Defendant 
val of the ſhall plead in B. to the Perſon of the Plaintiff; as, That he 1 is his Villein, 
Record. Th, D. J. 14. c. 13. 5 Ed. 3. 206. 


Miſnomer in a Name of Dignity. Th. D. J. * b. 1 3 


(. 34.) A Plea in Abatement ſhall not be pleaded; 


(T. 34.) ut after a Verdict, Matter which abates the Writ ſhall not be pleaded in 
—* Ver- Abatement; for the Defendant has no Day in Court. Bend. pl. 74. 
Th. D. J. 14. c. 18. Bl 
Tho? the Verdict was taken by Default. Bro. Contin. 3 8. 
Tho? it be a Matter that happened after the Day of Nj Prius, and 1 
the Day in Bank. Bro. Contin. 13, 17. 
As, after Verdict, the Death of one of the Dean does not hurt, 
becauſe the Party had no Day to plead it. R. Cro. El. 202. 4 Leo. 15. 
Vide Ante (H. 35. 
So, a Releaſe 7 Verdict before the Day i in Bank cannot be pleaded; 
and the Defendant has no Remedy but by Audita Querela. R. 2 Cro. 646. 
Nor, Marriage of the Plaintiff, being a „ after Verdict, before 
the Day in Bank. R. Cro. Car. 232 
So, if after a Verdict the Plaintiff ſuggeſts, That one of the Defendant 
died fince the Verdict, and the other Defendants admit it, and upon this 
there is Judgment againſt them ; it will not be Error, tho' the Death was 
really before the Verdict ; for it cannot be alled ged contrary to the Record. 
x R. Jon. 411. 
* So, in Treſpaſs, &c. where the Death of one of the Defendants does not 
J 8 : abate the Writ, if one Defendant dies after Iſſue joined, and a Venire and 
Diſtringas awarded to try the Iſſue, if the Plaintiff ſuggeſts his Death, and 
K. e and Verdict be only againſt the Survivor; it is not Error. 
on. 
So, if a general Pardon be after a ſpecial Verdict and the Continuances 
upon it, and before Judgment, it cannot be pleaded. R. Hard. 191. 


1 (I. 15 So, it ſhall not be pleaded after Demurrer : As, that Adminiſtration is 
— repeats, and granted to another. R. Mo. 87 1. Vide Ante (I. 4 ; 
05 


murrer. 


4 VVV 


ABATEMENT, 


So, a Writ does not abate after the firſt Judgment, and before a Writ of. 


Inquiry : As, if the Defendant dies after a Writ of Inquiry awarded, and N- afier the 


firſt Judg- 
before the Return of it. Per two J. I Leo. 263. * 


So, if the Defendant die after Judgment quod computer, and Account made 
up, before final Judgment. 1 Leo. 263. Cont. Br. Jud. 17. 

Or, if the Plaintiff die after Judgment quod Computer, before final Jud g 
ment. Cont. Br. Jud. 17. 

80, Matter in Abatement cannot be aſſigned for Error: As, if the De- 
fendant be called Miles et Baronettus, where he is no Baronet. R. 2 88 50. 


(k.) That Pacter muſt be pleaded in Sata, 


W HEN a Writ is only abateable, it muſt be pleaded; for, if it can- 
not be pleaded, the Writ does not abate. 

As, if the Platntif enter into the Land after Verdi& in an Aſſiſe, and 
before the Day in Bank, the Writ does not abate ; for it cannot be plead- 
ed. R. Perſtot Cur. 1 B/ 5, Sc. Ri 2 Brown. 231. R. Cro. El. 767. 

So, if a Woman Plaintiff in an Aſſiſe takes Huſband after Verdict, and 
before Judgment. 1 Bul. 5. 1 Sid. 143.—tor by the taking of the Huſ- 
band the Writ is only abateable, 1 Leo: 1 69. 

. So, if another, who ought to be joined, is omitted, it muſt be pleaded ; 
as, in a Quare Impedit againſt the Incumbent alone. 2 C70. 651. 

| So, if Treſpaſs be by one Jointenant alone, the Writ does not abate, 

rage Plea ; tho' it be found by the Inqueſt. R. Mo. 466, R. Cro, 
554 | 

So, if Debt be againſt an 1 upon a ſimple Contract, the Writ 

does not abate, unleſs it be 88 Cont. R. Cro. El. 121. R. Acc. 

Vaugh. 94, 95. 


So, a Matter may be 3 in Abatement, tho it be Matter in Bar. 
1 Mod. 21 he 


(L) What 2 5 | 


U. I L.) As, if the Writ appears falſe by the Conteſſion of the 
Plaintiff, or Demandant. 


U T when a Demandant or Plaintiff falfifies his Writ by his own 
Confeſſion, or by his own ſhewing, it abates without Plea : As, in an 
Aſſiſe againſt ſeveral, one pleads a Releaſe from the Plaintiff; if he ac- 
| | it it, his Writ ſhall abate. 11 A. Pl. 9. Th. D. 1. 16. e. 4. 
In Trefpaſs, the Defendant juſtifies by a Warrant for the King's Tax; the 
Plaintiff replies, that the Place where, &c. was within Sanctuary. And 
for this his Writ abated; for he acknowledges the taking by Warrant, and 
ous ought to have e and not 8 Th. D. 1. 16. c. 4, 
1 


(L. 2.) Or, by his ſhewing. 


So, in Error to reverſe a Recovery of the Manor of D. if the Plain- 


36 ous That only a Moiety was recovered, his Writ abates. Di#, 
0.1 


It 


84 ABATEMEN T. 
If an Executor ſhews, that there is another Executor alive hon named ; 


R. 1 Rol. 176. 
If the Plaintiff, who lays his Action in n Middleſex, ſhews, that the De. 


fendant appeared to a Writ direfted to the Sheriff of e R. 
Lut. 34. Ne 


(L. 3.) So, if it appears falſe by the Record. 


So, if the Writ appears to the Court to be falſe by the Record itſelf, the 
Court ex officio, or at the Requeſt of the Defendant, as Amicus Curie 
ſhall abate the Writ : As, if it appears to be variant from the Regiſter 
Hob. 280, 281. 

Or, to _ falſe Latin. ob. 281. 


L. 40 Or, by the Evidence. 


So, if the Writ appears. to be falſe by the Evidence, it abates i == 
Plea : As, in an Aſſiſe upon a Diſſeiſin to two, if by the Evidence it ap- 
pears, that one only was diſſeiſed, and not the other, the Writ ſhall abate. 
2B. D. L 16. c. 5. 1. N. Bend. pl. 89. 1 NA. 3. 5. 
So, in an Aſſiſe by Huſband and Wife upon a Diſſeiſin to the Wife, if 
the Diſſeiſin be found to have been made to both, - Th. D. J. 16.68 
Es 4. 
” 7 So, in Aſſiſe if it bo found, that the Tetments are in another Vill. 
Th. D. . e. . [6 Þ 
So, in Debt upon a Leaſe for Years, if it appears to be a variant Leak 
R. Bend. fl. 22 3. 


8 (L. 5.) It che Writ be abſolutly abated. 


So, if the Writ be abſolutely abated ; as, if the Plaintiff die after Ver- 
dict and before Judgment. 1 Bul. 5. K. Cre. Car. 50g. 1 Sid. 143. 

So, if one of the Plaintiffs dies; when the Death of one abates the 
Writ. 

If a Woman Demandant takes Huſband. 2 Brownl. 225. 

And, upon Affidavit of the Death, Judgment ſhall be ſtayed, upon 
Motion. I Sid. 131. 

Or, it may be aſſigned for Error, if Judgment be entred. R. Cro. 
Car. 509. 1 Sid. 143. 

But, by Stat. 17 Car. 2. 8. In Actions perſonal, real, or mixt, the Death 
of either Party between Verdict and Judgment ſhall not be Error, if Judg- 
ment be entred in two Terms after Verdict. 

And the judgment entred after the Death, iccondiog to the Statute, ſhall 
relate in all Reſpects to the Life of the Teſtator. R. 1 Lev, 278. Vide 
Ray. 210. 


(M) when the whole Writ abates. 


HEN, by a Plea in Abatement the whole Action is defeated, the 
5 „ whole Writ ſhall abate; as, if the Writ be abated for Default of 


Form of the Regiſter. Per Herle, 6 Ed. 3. 278. 8 Co. 159.6. Th. D 
L 


Or, the Plaintiff, or Defendant dies, 
Or, be miſnamed. | 


ABATEMENT. 


8o, if one of the Defendants die, be miſnamed, Ec. 32 H. 6. 2 4. 

So, when it appears by the Confeſſion or ſhewing of the Plaintiff or De- 
mandant himſelf, that he has no C:uſe of Action for Part, the whole Writ 
| ſhall abate: As, in a Fermedon, where it appears by the Confeſſion of the 
Demandant, that he has no Right to a third Part during the Life of F. the 
whole Writ ſhall abate. Hob. 279. : 

So, in an Action upon the Caſe upon ſeveral Promiſes, where it appears; 
that one of the Promiſes was before any Cauſe of Action, Semb. 
Lut. 1592. | | 
So, in a Formedon fot a Moiety of a Manor, if it appears by the Replicas 
tion, that the Plaintiff has a Right only to a Moiety of a Moicty, his Writ 
abates. Sav. 86. 5 . 1 

So, when the Plaintiff may have other Writs ſeverally for two Things in 
another Manner, the Writ ſhall abate for the Whole: As, in an Account 
againſt the Defendant as Receiver, and the Plaintiff declares againſt him as 
Receiver, and for an other Matter, as Bailiff; the Writ ſhall abate for the 
Whole; for he might have ſeveral Writs for the ſame Matters, the one as 
Receiver, the other as Bailiff. R. 4 Leo. 39. D. 1 Sand. 28 5. 

But, it ſhall be aided after Iſſue and Verdict. R. 4 Leo. 39. 

So, if a Writ of Entry in Nature of an Aſſiſe be for two Acres, and it ap- 

pears by the ſhewing of the Demandant, that he ought to have Entry in 


the Per, or other Action for the one Acre; the Writ ſhall abate for the 
Whole. 11 Co. 46. a, | 


(N) When only a Part. 


for one of them, the Writ ſhall abate only for that Parcel. 1 Sand. 28 5. 


1 11 Co. 4 5. > | 
; As, if Part be within the Juriſdiction and Part not; as, if Part be Frank- 


fee, Part Ancient Demeſne. N. Th. D. I. 16. c. 10. /. 4. 

If Treſpaſs be for breaking a Cloſe, and taking away Lambs, which 
Lambs are Tithes, the Writ abates only for them. Th. D. J. 16. c. 10. 
. 6, | | | | 

f If Executors ſue Treſpaſs for breaking the Teſtator's Cloſe, and car- 
rying away Money in vitd Teſtatoris, tho? it does not lie for the Clauſunt 
fregit. II Co. 45. 6. | 5 | | 5 

It Detinue of Charters be by a Huſband alone, where one of the Char- 
ters concerns the Inheritance of his Wife, and the other his own Inheri- 
tance; for no Action lies by the Huſband alone, for the Charter of the 
Inheritance of his Wife. 11 Co. 45. 6. | 

If there be a Formedon for Land, and an Advowſon, 
he cannot have the Action for the Advowſon, the Writ ſtands good for 
the Land. 11 Co. 45.6. lad | 


So, if a Writ abates by Plea of a Matter of Fact by one, it does not abate 
as to others. 8 Co. 159. 6. mh 


© 


As, Miſnomer of one Defendant abates the Writ only as to him. 27 H. 8. 


26. 6. 8 C. 159. . 
So, the Death of one Defendant pending the Writ. 27 H. 8. 26. 5. 


Vol. I. 2 


— 


_ (o) Whett 


UT, if the Writ be for two Things, and he can have no Action at all 


tho' it appears 
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(O) When a Writ abateable ſhall be made good 


by the Act of the Lenant oz Defendant. 


F a Writ be abateable for want of a good and proper Tenant, if the 
Tenant purchaſes pending the Writ, that makes the Writ good. 75. D. 
E + 1, 
So, ifa Writ be brought againſt him in Reverſion in the Life of the 
Tenant for Life, who ſurrenders to him in Reverſion; hereby the Writ 
is good. 1 H. 6. 1. tho' he dies after the Surrender. Th. D. J. 16, 


c. 3. . 9. 


So, if the Tenant, who had nothing in the Land at the Day of the 
Writ purchaſed, recovers againſt a Stranger, and has Execution Pending the 
„ 

Otherwiſe, if the Tenant comes to the Freehold, pending the Writ, by the 
Act of God; as, by Deſcent, Sc. Th. D. I. 16. c. 3. / 3,7. 

Or, if he purchaſes, pending the Writ, jointly with another. Th. D. I. 16, 


8. 3. 7 5. 
Or, Tenant for Life dies, by which the Defendant in Reverſion becomes 


Tenant. Th. D. J. 16. c. 3. J. 6. 


So, if a Man ſued by a falſe Name of Dignity puts in Bail by that 
Name, he ſhall afterwards be eſtopped to plead this in Abatement. Adm. 


I Vent. 154. 


If a Tenant in Common ſues for a Moiety of Tithes, and the Defen- 
dant pleads NMI debet, he is eſtopped afterwards to fay, that he has the 


Tithes in Common with another not named. Per 7 ſwiſden, 1 Sid. 49. 


So, if a Writ be defective for want of Form only, it may be aided by the 
voluntary Appearance of the Defendant. Per Holt C. ]. 

As, Miſnomer; bad, or no Addition, &c. Per Keeling, 1 Sid. 247. 

Want of a 7 ge, or fifteen Days between the Tz Ne and Return. R. 
I Sal. 63. 
Otherwiſe, if the Appearance of the Defendant be by Coercion. Per 
Holt. | 

So, the Appearance of the Defendant does not aid, where he takes No- 


tice of the Detect by Challenge, or Damen, tho' 08 pleads over. 


1 Sal. 59. 


(P) Writ by Journeys Accompts. 


F a Writ abates without the Default of the Demandant or Plaintiff, 
he m ay have a new Writ by Journeys Accompts, viz. Per dietas computer 


 recenter tu it ahud breve. 6 Co. 10. 5. 


As, if it abates for Variance, falſe Latm, or other Default of Form- 


ie. 24+ 31-8; 


Or, for the Default of the Clerk, Sheriff, Sc. 6 Co. 10. a. 

As, for Non-ſummons ; for that is the Fault of the Sheriff. 6 Co. 10. 4. 

So, if a Writ abates for N on-tenure, or Jointenancy only of Parcel ; for 
the Demandant has a good Tenant, and cannot know in whom the Eſtate 
of every Parcel is. 6 Co. 10. a. 

Or, A Non-tenure of the Whole by one Defendant in Partition. R. 
2 Cro. 21 


805 if a Writ abates by Death. 2 Ko 158. 


* 


By 


Lo 


ABATEMENT, 


By the Death of the King. Dal. 3. | 

By the Death of one of the Plaintiffs or Demandants. 6 Co. 10. f. 

Or, by the Death of one of the Tenants or Defendants. © Cv. 10. 3. 
Or, by the Death of the Tenant or Defendant, when there is only one 


Defendant. D. Cont. Lut. 260. Semb. Acc. 10 Ed. 3. 16.4. 8 H. 5. 


6. 4. F. N. B. 32. c. 1 Leo. 22. 


Or, by the Determination of the Power of the Plaintiff; as, if there be 


an 3 till the Son comes of Age, the Son may have the Writ by 
Journeys Accompts. R. 1 Sal. 393. 

So, if the Demandant has Judgment by Default i in a Formedon, which i is 
reverſed in Diſceit for a Fault of the Summons, the Demandant may have a 
Writ by Journeys Accompts. R. 6 Co. 10. 

So, if a Quare Impedit abates by the Death of the Incumbent, and the 


Diſturber preſents another; the Plaintiff ſhall have Aſſiſe of Darrein Pre- 
ſentment by Journeys Accompts for the firſt Diſturbance. F. N. B. 32. c. 


I Brounl. 160. 
The Writ by Yourneys Accompts muſt be in the ſame Court, where the 


firſt Writ was. 6 Co. 10. 6. 


Muſt be of the ſame Quantity; and, if it can, between the ſame. Parties. 


6 Co. 10. 5. Tut. 296, 297. 


And, it will be a Continuance of the firſt Writ ; for the Plaintiff or 
Demandant ſhall have the Coſts of the firſt Writ. 8 Co. 10, be Vide Coſts 


(A. 1.) 


And, if the Demandant pleads Plene admin YOU, he ſhall ſay, at the 
Day of the firſt Writ. 6 Cv. 10. 6. 


If the Statute of Limitations 1 incurs after the firſt, before the ſecond Writ, 
it will be no Bar. R. Dal. 3. 


The Writ by Journeys Accompts is always alledged by Way of Counter. 


5 plea to the Voucher. 6 Co. 10. b. 
Or, by Way of Replication to ouſt the Plea, which accrues upon Matter | 
after the Date of the firſt Writ. 6 Co. 10. 6. 


And, ought to put in certain the Time of the Abatement of the firſt 


Writ, whereby the Court may adjudge, the other was purchaſed recenter et 


incontinenti, vix. with all Diligence. 6 Co. 11. 4. | 

What ſhall be a reaſonable Time for the Purchaſe of a new y Writ, ſhall 
be in the Diſcretion of the Juſtices. 6 C. 11.4, 

Fifteen Days have been allowed reaſonable, 6 Co. 11. a. 

So, Half a Year. Semb. 6 Ed. 3. 32. 6. 

So, thirty Days. 1 Sl. 393. 

And it is ſufficient, if it be freſhly purchaſed after Notice of the Death 

of the Defendant, tho it be two Years after his Death, 10 Ed. 3. 16. 6. 

Dub. Lut. 269, 297. 

But, a Writ by Journeys Accompts ſhall never be, where the firſt abates 
by the Default of the Plaintiff or Demandant. 6 Co. 10. a. 

As, for Non-tenure, or Jointenancy, of the Whole. 6 Co. 10. 4. 


Becauſe the Plaintiff or Tenant was a Knight, 6 Co. 10. 6. Th. D. 


J. 16. c. 8. / 38. R. 32 H. 6. 24. 4. 
Or, if the Plaintiff be nonſuited. Th. D. J. 16. c. 8. /. 36. 


Nor, where the firſt Writ abates by the Death of a Sole Plaintiff or De- 


mandant. 6 Co. 10. 6. 
Tho! it be in a Qare Inpedit, in which the Death is peremptory, if it be 


after the ſix Months. 6 Co. 10. 6. 


As, if an Adminiſtrator durante mincri ætate of A. = Plai.ituF; A. ſhall 


not have a Writ by Fourneys Accompts. 1 Sal. 39 3. 
2 


Or, 
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ABATEMENT. 


Or, there be an Executor upon Condition, and then 41 upon Breach of 


the Condition, A. ſhall not have it. 1 Sal. 393. 


Nor, where the firſt Writ was not ſerved and returned upon Record, 
6 Co. 10. 6. 

Nor, where the firſt Writ was negletted to be proſecuted for a long Time 
before the Abatement. Semb. Lut. 296. 

A judicial Writ ſhall never be by Journeys Accompts ; for that does not 


abate for Form. 6 Co. Io. a. 


If a Writ be proſecuted by Journeys Accompis, this revives the Original 
only, but not the Eſſoines, or other Proceedings upon it. R. Lit. 104. 


When a Writ ſhall be amended. 
Fu in Amendment, (D. 1, * C. 2, 4). 


Pleas in Abatement in various Actions. 


To a Writ of Appeal. Vide Appeal, (G. z.) 
To an Aſſiſe. Vide Aſiſe, (B. 12.—C. 3—D.—E.—G. 2 ) 
In Dower. Vide Pleader, (2 Y.4.) 
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In an Action againſt an Executor, or Anne Vide Pleader, 1 


(De 
In Replovi Vide Pleader, (3 K. 11.) 
To a Scire Facias upon a Judgment. Vide Pleader, (3 L. 11.) 
By a Vouchee. Vide Voucher, (F. 1.) 
In Waſte. Vide Pleader, (3 O. 10. ) 


Abatement by Legatees, 
Vide Chancery, (3 V. 18, 19). 


1 


Vide in Ecclefiaſtical Perſons, (B. 2, &c.) 


ABETTOR 


Vide in Juſtices, (T. 1, &c.) 


A B E Y A N C E. 


(A) When Land ſhall be in Abepance. 


(A. 1 ) The Fee and Freehold. 


HEN the Fee or Freehold of the Land is not veſted in any one, 
but ſtands ſolely in Conſideration of Law, it is ſaid to be in Abey- 
ance, or in Nubibus. Co. Lit. 342. b. 


As, if the Parſon of a Church die, the Fee of the Glebe or Rectory, 
and alſo the Freehold is in OR” Co. Lit, 342. 6. 


S8o, when a Biſhop, Abbot, Dean, Archdeacon, or Prebendary dies. | 
—_ Co. Lit. 342. 6. Hob. 338. 


Or, any other ſole Corporation, Preſentative, Elective, or Donative. Co. 
Lit. 342. 6. Vide Hob. 338. 


So, if by Act of Parliament the Queen renounces an | Eſtate, and by the 


ſame Act, it is not veſted in any other Perſon, it remains in Abeyance, 
Per Dyer; but Per Weſt. The Fee remains in the Queen. R. Dal. 42. 


(A. 2.) The Fee. 


So, when a Parſon or Vicar is admitted, inſtituted, and inducted to a 
Church, the Fee-ſimple is not in him, but in Abeyance. Co. Tit. 34 1. 4. 
342. 

So, if a Leaſe be to A. for Life, Remainder to the right Heirs of B. the 
Fee is in W till the Death of B. Co. Lit. 342. b. 


(A. 3-} The Freehold, 


So, if Tenant pur auter vie dies, the Freehold is in Abeyance till an 
Occupant enters. Co. Lit. 342. b. 


But a Freehold ſhall not be in Abeyance, except in the Caſe of a Parſon, 
Sc. who dies. D. 2 Rol. 502. Hob. 338. Daw, 34. a. 


Or, in the Caſe of a Remainder after an Eſtate of Freehold. Hob. 338. 
So, the Law does not admit Eſtates to be in Abeyance, except in Caſes 
of Neceſſity. Hob. 338. 2 Rol. 506. . 


And therefore, the Stat. 27 H. 8. 1 o. does not execute Uſes in Abey- 
ance, 2 Rol. 33 5. 


And a Freehold cannot be in Abeyance by the Act of the Party; for if 


a Man makes a Leaſe for Vears, Remainder to the right Heirs of A. 6 who 
is alive, the Remainder is void. Hob. 1 5 3. 


A B I 1. L Ty 


Ihſlity, To Purchate. Vide in Capacity, (A. 1, 2—B. 1, &c.) 
— To Gant. Vide in Capacity, (C.— D. 1, &c . 
—— Co Sue, and be Sued. Jide Ackion, (B. 1, &c.—C. 1, „c.) 


— To Devile 25 take by Deviſe. | id: Deviſe, (GH, i, 
pad 


To Warry. Vide Baron and Feme, (B. 2, &c.) e 
Vol. I. | A a ABJURATION. 
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(4) Abjuration, what. 


\ BJURATION is an Oath, which a Man or Woman take, when 

they have committed F elony, and fly to the Church or Church- yard 
for Safeguard of their Lives, chooſing Exile rather than to be tried for 
the Felony: Stan. P. C. 116. 6. 


(B) The Oꝛiginal ok it. 


1 was the Law of St. Edward. St. P. C. 
116. : | | 


8 ** k 


) Jn what Offences it ſhall be. 


HE Coroner ſhall take the Abjuration of him who acknowledges a 
Felony in the ſame, or another County. By the S?. 22 H. 8. * | 
and 32 H. 8. 12. H. P. C. 172. 
And ſuch Abjuration is not traverſable. H. P. C. 171. 
A Man cannot abjure in High T reaſon; for the Coroner cannot take his 
Confeſſion. Sr. P. C. 116.2. 
Nor, in Petit Treaſon. St. P. C. 116. 3. 117. a. 
Tho' the Coroner has a Commiſſion from the King to do it. Sr. P. C. 
11 | 
Nor can he abjure for Felony, if the Coroner has I aformation, that be 
is charged with High, or Petit Treafon. St. P. C. 116.6. 
Nor can he abjure, when he is condemned for the Robbery of a Church, 
St. P. C. 1 17. 8. 
Or, if he eſcapes in his Paſſage to e after a udgment for Felony. 
St. P. C. 117. 4. | ; 
Nor when he returns, after Baniſhment upon Abj uration. St. P. C. 
1 17. as | 
And, he ought to pray the Coroner, before the Jury are charged; for 
BH afterwards, when the Jury come back ready to give their Verdict, it is too late, 
1 . R. 2 H. 7. 3. 4. | 
= And, in theſe Caſes, if the Coroner takes the Abjuration, he ſhall be 
amerced. St. P. C. 117. a. 
And, the Perſon who abjures may be hanged ; ; for the Abjuration i is void. 
St. P. C. 1 17. a. 
Vide Juſtices (S. 11.) 


(D) Sancuarp, When allowed. 


g Sn RY was a Privilege granted by the King for the Safeguard 
. 5 of the Life of an Offender. St. P. C. 108. a. 
And commenced, and had its Force by the Grant of the King only, and 
Hot of the Pope, who had no Intereft in it, but to conſecrate the Place- 
St. P. C. 110.6. N. . 25. b. : 
1 | | An 
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AB JU RAT ION. 


And therefore, cannot be claimed by Preſcription only, without Allowance 
in Eyre within Time of Memory. Kel. 190. 


Nor, by the Grant of the Pope without the Grant of the King. Kel. 190. 5 


1 H. 7. 26. 4. 2 
Nor, by the Grant of the King and Pope before Time of Memory. 


without Uſage within Time of Memory, and Allowance in Eyre. KN. 
i H. 7. 20. 4. | 


FRET” : 
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— — —— — 

— — — — 


— 


AB RID GOM E NT. 
(4) Abzidgment of a Plain, oz Demand. 


(A. 1.) When it may be. 
N all Caſes where the Writ is general, if the Tenant plead Non-tenure, 


Jointenancy, &c. in Abatement of Part of the Demand, the Demandant 
may abridge his Demand to the Reſidue ; for the Writ remains good for 


the Reſidue. Bro. Abridgment 12. 


: 3 As, in an Aſſiſe de libero tenemento, if in his Plaint he makes Title to 
20 Acres, and the Tenant pl ds * on- tenure to 5 Acres, he may abridge 


lea 
his Plaint to 15 Acres. 5 v. 68. 


So, in Dower; for the 


So, in Ward of Body and Land, Th. D. I. 8. c. 28. ſ. 10. 
So, in Per uc Servitia. Th. D. J. 8. C. 28. + 20, 


So, in an Attaint, the Plaintiff may abridge the Falſe Oath, Per Far- 


e, 34 E. 6. 33. 70. P. 1.8. c. 28. . 20. 


So, in Waſte, for taking down a Copper, and other Waſtes committed 
in Houſes, he may abridge for the taking down of the Copper. Dy. 272. 6. 
So, if the Plaint or Demand be of Land and 


If it be of divers Manors, he may abridge for all one Manor. 21 Ed. 4. 
28. [24-] Th.D. I. 8. c. 28. /.18. | 


I it be of a third Part of a Manor, and a'Carue of Land, he may abridge 
it for the third Part of the Manor. 40 Af. pl.4. Th. D. 1.8. c. 28, 


Or, of a Moiety of a Manor. Th. D. J. 8. 6.48. fe 21. 
So, if it be of a Meſſuage, and four Acres of Land 
for all the Meſſuage. R. Dy. 61. 6. 


If it be of a Moiety of ten Acres, he may abridge to a Moiety of five 
Acres. R. Kel. 1 16. 6. 


And now, by the Stat. 21 H. 8. 3. To prevent Delays occaſioned by 
Pleas in Bar to Moieties or Parts of Lands, in which Caſe the Demandant 


could not abridge his Plaint, it is enacted, That in Aſſiſe the Plaintiff may 
bridge his Plaint of any Parts, to which any Bar is pleaded, as he m 


ib 
3a Caſe the Bar had been pleaded to any Certainty of Acres in the Plaint a 
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rit is general de libero tenemento W. her Huſband, 


Rent, he may abridge for 


„ he may abridge it 
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as, if Waſte be in domibus et boſcts, he cannot abridge the Aſſignment of all 


in one of the Vills. R. 21 Ed. 4. 24. a. For, in Dower, the Jury do not 


ABRIDGMENT. 


(A. 2. ) When not. 


But a Man cannot abridge his Plaint or Demand, when it is of an intire 
Thing named in the Writ ; as, of a Manor. Th. D. J. 8. c. 28. ＋ 15, 18. 
Kel. 116. b. 
Nor, of the Moiety, or third Part of a Manor, 'till Scat. 21 2 8. z 
Semb. Th. D. 1.8. c. 28. / 18. 

So, if the Plaint be of forty Shillings Rent, he cannot abridge to twenty WM 
Shillings ; ; for the Rent is intire. Dy. 65. 5. 1 

S0, a Man cannot abridge his Plaint or Demand, as to the Whole, in Mi 
one Vill named in the Writ. Tb. D. J. 8. c. 28. 73,7 7. 21 Ed. 4. 24.9. 

Lev. 68. 

: As, in Aſſiſe for Lands i in two Vills, he cannot abridge his Demand for 
the Whole in one of them. 21 Ed. 4. 24. 4. For the Jurors come the 
firſt Day out of both the Vills. Fitz. Plant 7, 1 

So, a Man cannot abridge his Demand, if he thereby falſifies his Writ; 


BY <a KYE l 

Fe >, * LS the MW 
** 18 . 

et 3 nes. = 


© 
oY 
1 
6 
3:3 
2 
2 
2 
N 
7 
r 
2 
0 "x4 
wy 
& 7 
+ 
Pa 
* * 
4 4 
x 44 
17 
EL 
„ 
+. 
1 
9 
FH 
1 
AS. 
e. 
* 
3 
Fat 
ww" 
We” 7 
* 
4 
1 
7 wy 


S 


N 4 
K n 
. 28 — 


8 
5 


. Y 
2 n 
<a 4 1 * G 
Fo. . — * 4 * 
l 7 * * N * 
NE 3 
Ton EGS 1 
* » bd” x * - 1 F 
Ee re ws CT 
a e Ns ES oe == 
TCC 


8 
> 


the Waſte in the Houſes. Dy. 272.6. 9 
Vet in Dower, the Demandant may abridge her Demand of all the Lang | 


come the firſt Day. Fitz. Plaint 7. 

So, a Man cannot change his Demand: As, in Dower, if the Demand 
be of the third Part of a Manor, after a View the Demandant cannot make 
her Demand of two Carues of Land. Th. D. 1.8. c. 28. . 

| So, a Man cannot abridge his Demand in a Formedon, or other Writ, where 
the Parcels are particularly demanded in the Writ. 3 Lev. 68. Ys 

A Man may abridge his Plaint or Demand, after Im parlance. 32 40 ® | 

l. 5. = | 
b 3 after a View. FX 

And, after the Inqueſt charged, and before Verdict. 33 F. 6. 1 8. 

So, at any Time before Verdict. 

Or, at any Time before Judgment. Kel. 116. Semb. Dy. 88. 2. 
| But, after Judgment he cannot * brings his Plaint, cho Efror be brought, 

2 Brownl. 237+ 


VVV 
1 V. ide in | Parliament, . 20.) 
A B 8 0 L- VT I O N. 
: J ide a (C.) 
f ACCEDAS AD CURIAM. 
| V ide in Plaus, (3 K. 9.) 
8 29 js _ . ACCEPTANCE, 
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AUCUCEF TANCE 
Acce tance, Of Adminiſtration. Yide Abatement, (H. 45.) 
— Of a Bill of Exchange. Vide Merchant, (F. 6, &c.) 


bs Df a Dignity. Vide eu. (H. 44. EEA (N. 6.) 
= Ok an Eſtate. Yide Efoppel, (A. 3.) 
m=—— t an Office. Viae (ee, (K. 5. 


Df Rent, Vide Condition, 


I 

3 = atceptoꝛ of a Bill of Exchange. Vide Merchant, (F. 13, 14.) 
Z ö 
3 Vide in Fuſtices, (T. 1, &c.) 
ACCIDENT. 


| | | Vide Chancery, (Zig D. 10,4 H. 4. —4 O. 3.) —Plader, 


A © a3 © M P T. 
1 I.) When it lies, 


N Action of Accompt lies only againſt a Man as Guardian, Bailiff, or 
2 Co. Lit. 172. 4. 2 Inſt. 379. 1 Rol. 117. 1. 43. Dan. 220. 
If a Man be accountable to another, he before any Suit may take the 


1 | | Account by himſelf, and afterwards maintain Debt againſt him for the Ar- 
rearages of the Account. 


Or, may have an Action upon the Caſe, and declare upon an Tnfimul 
Computaſſet. 

So, he may aſſign an Auditor for taking bis Account, and afterwards 
have Debt for the Arrearages 18 the Account before ſuch Auditor. 
1 Leo. 219. 


Such an Auditor pro bac vice may be aſſigned by Parol. Per two J. 
1 Leo. 219. 


But, an Auditor aſſi gned generally, for all his Bailiff or Receivers, muſt 
be by Deed. R. 1 Leo. 219. 


The Auditor aſſigned may take the Account, make allowances, and aſ- 
ſeſs the Arrearages. I Leo. 219. 


Vol. I. B b 3 
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ACETOMPT. 
And every Thing, that he does lawfully, binds his Maſter. 1 Leo. 219. 


But, an Auditor pro hac vice cannot do fo in any other Caſe. 1 Leo. 219, 

So, an Auditor cannot bind his Maſter by unlawful Allowances, 
I Leo. 219. 

And his Determination upon the whole Account, is as a Judgment, and 
ought to be certain. R. 1 Leo. 219. 

And therefore, if an Account be againſt any one as Servant or Apprentice, 


it is not good. 2 Toft: 379. 


CY 


Or, as a Comptroller, "Narveyes, Meſſenger, Ec. 2 Inſt. 379. F. N. B. 
119. C. Co. Lit. 172. a. 
| Yet the King may alledge generally, that the Defendant ad compot' Domino 


Regi tenet'. 2 Rol. 161. O. 11 Co. 90. 4. E. of Devon. Godb. 291. 
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So Account lies for the King, for taking any Goods of the King. 11 Co, aj 


90.4. 1 Rol. 161. J. 10. Vide Dett, (G. 1.) | 
Tho! they are taken by one by Colour of his Office. R. 11 CO. 90.4, 


Cro. El. 545. 
Tho' they come to the King by Deviſe, n never were in his Poſſeſſion; 
for the Law creates a Privity. 2 Rol. 161. /. 1% 11 Up. 90. 8. 


Tho' they are taken wrongfully ; for the Law will not put the King to : 


his Action of Treſpaſs. 2 Rol. 161. J. 12. 


As, if A. enters * the King's Land wrongfully, and takes che Profits. 


2 Rol. 161. J. 12. 


But, if Money is paid to A. which he does not know to be the King's ; 


Money, A. ſhall not be accountable bor it. Cro. El. 545. 


(A. 2. Againſt a Guardian, 


Accompt lies for the Heir at the Age of fourteen Years againſt his Guardian 


in Socage. Co. Lit. 89. a. 
And, if the Heir die before nun his Executor ſhall have Accompt 


againſt the Guardian preſently. 2 Int. 404. 


So, it lies againſt the Parent of an Infant, who receives the Profits of his 


Land. F. N. F. 117. B. 


So, againſt him, who enters as Guardian 3 in Chivalry, where the Tenur 
was only in Socage. 2 Rol. 117. J. 50. 

So, it lies againſt a Stranger, as Guardian, who enters and receives the 
Profits of the Land of an Infant during his Non-age. F. N. B. 1 18. B. 
Co. Lit. 89. a, b. Cro. Car. 229. Reg. 136.6. 

A Guardian ſhall not be charged as Receiver; for a Receiver ſhall not be 
allowed his Expences, as a Guardian fhall. Co. Lit. 172. 4. 1 Rol. 1 19. 
1. 4 

80, an Occupier of a Copyhold ſhall not be charged as nden. Cro, 
Car. 229. 


(A. 3.) ) Againſt a Bailiff. 


Accompt lies againſt one as Bailiff, who receives for another uncertain 
Profits ; as, where a Man appoints another his Bailiff to collect the Rents of 
his Manor. 1 Rol. 118. J. 40. 

Or, to be Bailiff of his * PRE} 1 Ro. 1 Io. 63. Ni 18. E. 

Or, of his Court. F. N. B. 118. E. 

Or, to be Bailiff of his Park, Piſchary, &c. and he ſhall account for the 
Deer, Fiſhes, &c. and other Profits of the Soil. R. 10 H. 7. 6, 30. 


I So, 


— — Ie — 


n 
NO 


Receiver not. Co. Lit. 172.4. 1 Rol. 119. J. 


A Cc OP T. 


So, if a Guardian receives the Profits of the Eſtate of an Infant after his 


Age of fourteen Vears, he ſhall be charged as Bailiff. F. W. B. 118. B. 


2 Inſt. 380. R. 2 Cre. 219. Co. Lit. go. a. | 7 
E . a Man of his own Head receives the Profits of my Land. F. N. B. 
117. A. 8 ; 3 
So, if a Man, by the Appointment of the King, or of his own Head, 


receives the Profits of the Land of a Lunatick, he is accountable to the 
Lunatick as Bailiff. 4 Co. 127. 6. : 


And, if the Bailce ſells nothing; yet he may be charged. 1 Rol. 119. 
"ND | 7 OED 


may charge him in Account. 2 Leo. 31. | ; 
So, if a Man be a Bailiff by his Office, he may be charged in Accompt 


as Bailiff, tho' he be appointed to collect certain Rents : As, if a Man pre- 


ſcribes to have a Bailiff to collect Fee- farm Rents, Iſſues, and Amercia- 
ments, tho' they are certain. 1 Rol. 118. J. 50. 


But, generally, a Man who receives a Certainty cannot be charged as a 
Bailiff: As, if a Man be appointed to receive the Rents of a Manor, 
which is in Leaſe at a certain Rent. R. 1 Rol. 119. J. 5. Dan. 215. 


Or, to receive all my Rents; for Rent is certain. 1 Rol. 118. J 45. 119. 
J. 40. 


So, a Surveyor of a Manor ſhall not be charged as Bailiff, where there is 
another Bailiff. 1 Ro. 119. J. 20. . 


So, a Receiver ſhall not be charged as Bailiff. 1 Rol. 119. J. 10. 
Nor, a Bailiff as Receiver; for a Bailiff ſhall be allowed his Expences, a 


5 


But, he may be charged as Bailiff and Receiver of ſeveral Things, in the 


ſame Action. 1 Rol. 119. J. 15. F. N. B. 116. P. Vid. Ent. 75. 


(A. 4.) Againſt a Receiver. 


Accompt lies againſt one as Receiver, who is appointed to receive the 


Rents, or Debts of another. F. N. B. 116. P. 1 Rol. 116. J. 25. 


So, if he receives them without Direction. F. N. B. 116. . 1 Rol. 119. 


J. 40. 3 Leo. 24. OE EL 
So, if they are delivered to him for a ſpecial Purpoſe, and he does not 


perform it: As, if A. receives Money to be delivered to B. and he does not 
deliver it. F. N. B. 116.9. 1 Rol. 116. J. 14, 22. | 


Or, to be re-delivered, if he does not make an Aſſurance of certain Land, 
and he does not make the Aſſurance. F. N. B. 118. G. 1 Rol. 116. J. 10. 


8 be delivered to B. for my Uſe, and he gives them to B. 1 Rol. 
116. J. 17. 5 


Or, for the Relief of B. for that is to his Uſe. Dan. 216. pl. 16. Lut. 48. 
R. Cro. El. 82. | 35 = ; 
Or, to buy Goods, Gc. 3 Leo. 38. | 
So, if a Man employs A. to receive Money of B. and he employs him to 
borrow it of C. and A. borrows it accordingly, for which B. gives his Bond 
to C. yet Account lies by the Fr againſt A. upon the Receipt by tlie 


Hand of B. R. Hob. 36. 1 Rol. 119. J. 50. Win. Ent. 6. Mo. 862. 


So, if a Receiver appoint a Deputy, Account lies by him againſt his De- 
puty. 1 Rol. 118. J. 20. s | 


So, Account lies by a Sheriff againſt his Deputy. 1 Rol. 118. J. 2 5. 


So, if a Man delivers Goods to A. to fell, which he ſells. 1 Rol. 118. 
2 


So, if a Bailment be to deliver to another ; before the Delivery the Bailor 


So, 
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AC COMP T. 


80, ie a Man be bound by a Bond to make Accompt, Account lies 
againſt him. 

Or, if a Man by Obligation acknowledges, that he has received Money 
ud computandum. 1 Rol. 116. 1. 20. 

Or, has Money of A. in his Hands. 1 Rol. 116. J. 27. 


So, if a Man acknowledges the Receipt of Money, and covenants to 
make Accom TT thereof, Account lies tho' the Turty may have Covenant, 


R. 1 Rol. 11 

So, if a Man 8 Land to be fold for the Payment of Legacies out of 
the Money raiſed by the Sale, Account lies by the Legatees after the Sale 
againſt the Executors who ſold. 1 Rol. 116. J. 35. Dy. 15 1. 6. 152. a, 
Vide Dy. 264. b. 

If the Receipt be from the Plaintiff himſelf, he ought to declare againſ 
the Defendant as his Receiver. 
So, if the Receipt be by the Wife of the Plaintiff; for that is from the 
Plaintiff himſelf. 1 Rol. 120. J. 17. Cont. l. 27. 

Or, by the Plaintiff's Monk. 1 Rol. 120. J. 20. Cort. I. 29. 

Or, by the Wife, or Monk of the Defendant ; for that is a _ from 


the Defendant himſelf F. N. B. 118. F. Cont. I Rol. 120. J. 15, 2 


But, if the Receipt be by the Hand of a Stranger, the Plaintiff muſt de- 
clare of a Receipt by the Hands of ſuch a one. 1 Rol. 120. J. 40. F. N. B. 
118. F. 

So, if the Receipt be by the Hands of the Wife, or Monk of a Stranger, he 
ought to declare of a Receipt by the Hands of ſuch Wife, or Monk. 1 Rol. 
120. & . 

And, he cannot declare of a Receipt by the Plaintiff and a Stranger ; for 


that requires two Iſſues. 1 Rol. 120. J. 35. 


But, of a Receipt by-two Strangers, he may. 1 Rol. 120. J. 33. 

If the Plaintiff declares againſt the Defendant, of a Receipt b his own 
Hands, he may wage his Law. 2 Sand. 65. 

Otherwiſe, if he declares of a Receipt by another Hand. Co. Lit. 9 5. 4. 
2 Sand. 66. 


„ Foz whom it lies. 


Tenant } in Common may have Accompt againſt his Companion, who 
takes all the Profits of the Land. F. N. B. 117. D. 118. 1 Dan. 


217, 219. 
'So may a Jointenant, if the Profits are taken for the common Benefit of 
both. 1 Rol. 117. I. 25. Dan. 217. 


Bo wg if a Jointenant takes all the Profits for his own Uſe. 1 Ro. 


117. 


But fn by the Stat. 4 & 5 Ann. c. 16. Account may be brought by 
one Jointenant, or Tenant in Common, his Executor or Adminiſtrator, 
againſt the other, as Bailiff, for receiving more than comes to his Propor- 


tion; and againſt the Executor, or Ain of ſuch Jointenant, or Te- 


nant in Common. 
But, not as Receiver. Per C. B. M. 4 Geo. 1. inter Walker and Holiday 
( Reported Comyns s Reports 272.) 


d therefore, the Defendant cannot wage his Law. R. 2 Mod. Ca. 303. 


By the Common Law Account did not lie by an Executor or Adminiſtra- 


tor, for want of Privity. Co. Lit. 89.6. 2 Inft. 404. Vide Poſt (D.) 


But now, by the Stat. W. 2. 13 Ed. 1. 23. an Executor ay have Ac- 
count. Vide Vid. Ent. 76. 


So, 
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me King, 11 Co. 90. 2 Rol. 161. J. 10. Vide Ante (A. 1.) 


lie againſt A. by the Diſſeiſee. R. 3 Leo. 24. 


ſhall not have Account againſt the Adminiſtrator at his full Age. R 


So, by the Stat. 25 Ed. z. 5. The Executor of an Executor. 
And, by the Stat. 31 Ed. 3. 11. an Adminiſtrator may maintain it. 


The Executor or Adminiſtrator of an Heir, who dies before fourteen, 


| (hall have Account preſently againſt the Guardian in Sage. 2 Inſt. 404. 


. . . - * act 
And at Common Law, Per Legem Mercatoriam, it lay for the Executor ,: com = Ca 


* Is 125 Wy . * y 7 : 
N os Ho . * * . — 
xp of a Merchant. | 2 Inſi 404. F. V. B. 117. 3 1d. Ent. 7 5 5 5 


So, Account lies for an Abbot, Maſter of an Hoſpital, &c. againſt a Re- g. ,, 5 22 


85 | : x | F< 6. | LY 
ceiver in the Time of their Predeceſſor. F. N. B. 117. F. 2 Inſt. 404. „ mot Bg® , 


For a Churchwarden againſt his Predeceſſor. Dan. 219. .. * 


So, Account lies for the King, againſt him, who takes the Goods — coated 


(O Againſt whom tt lies. 


N Addion of Account lies againſt a Feme Sole, as Bailiff or Receiver. : 
F. N. B. 118. D. 1 Rol. 117. J. 12, 15. Dan. 217. 
So, it lies againſt a Prieſt, or Chaplain. F. N. B. 118. D. 1 Rol. 117. 
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So it lies againſt an Abbot for a Receipt when he was a Monk. 1 Rol. 
117, l. 20. as 


But by the Rule in the Regiſter, Accompt does not lie againſt an Exe- 


cutor, or Infant, Reg. 135. a. Vide Peſt D.) Vide F. N. B. 118.D. 


3 Roi. 117+ l. 10. . 5 
Nor, againſt a Wife, or Chaplain. Reg. 13 5. 8. 


(D) When it does not lie. 


UT Account does not lie where there is a want of Privity: And 


therefore, if A. receives all the Debts of the Teſtator without Authority, 
the Executor ſhall not have Account againſt him, 1 Rel. 117. J. 35. 


So, if the Bailiff or Receiver of A. makes a Deputy, A. ſhall not have 


Account againſt him. F. N. B. 119. B. 


So, if A. acts as a Guardian, and employs B. to receive the Profits and 
Rents of the Infant for him, tho' he be not Guardian of Right, yet the 
Infant ſhall not have Account againſt B. who was only a Servant to A. and 
there is no Privity between him and the Infant. Dub. 1 Rol. 117, 
Car. VVV 

If I give Money to A. to deliver to B. for my Uſe, and A. gives it to B. 
Account does not lie againſt B. for he was not privy to the Uſe. 1 Rol. 
118. J. 5. . N Tb 

If one Executor takes the whole Eſtate of the Teſtator, Account does 
not lie againſt him by the other ; for one may take and diſpoſe of the 
Whole, and there is no Privity of Receipt between them, 1 Rol. 117. J. 35, 


118. J. 10. | 
If a Diſſeiſor appoints A. the Receiver of his Rents, Account does not 


If Adminiſtration be granted during the Minority of an Executor, he 


1 And. 34. 


If a Termor deviſes his Term to the Executor for Life, and afterwards 


to B. and the Executor of the Executor takes the Profits, B. ſhall not have 
Account. R. Dy. 277. b. 


So, Account did not lie againſt an Executor for want of Fririty. GM. 
Lit. 90. 6. F. N. B. 117. E. | moons e 
Vor. I. Ce 1 But 


ACCO MP T. 


Pat r now, by the Stat. 4 & 5 An. 16. Account lies againſt the Executory 
or Adminiſtrators of every Guardian, Bailiff or Receiver. 

And, by the Common Law, the King by his Prerogative may have Ac. 
count againſt an Executor. 2 Rol. 161. J. 45. 11 Co. 90. 4. Godb. 291. 

Or, againſt a Receiver of the King's Money by any Perſon, tho' there is 
a want of Privity. R. 4 Leo: 32. 11 Co. 90. 4. 2 Rol. 161. J. 15, 20. 
= Vide in Dett, (G. 1.) | 
= _ 0 againſt the Heir of an Accountant. 2 Rol. 163. J. 5. 
4 Or, if there is · no Heir or Executor, againſt the Terre-tenants. 2 Ro. 
162. 9. Vide in Dett, (G. 6.) 
So, Account does not lie againſt an Infant; for he has not Diſcretion, 
Co. Lit. 172.4 F. N. B. 118. D. 1 Kol. 117. J. 10. Dan. 217. 

Nor, againſt a Man for a Receipt, whilſt he was an Infant. 1 Rol. 117. 


, J. 5 . 
15 So, Account Joes not lie for a direct Wang; ; as, for Waſte committed by 
8 Tenant by Elegit. 1 Rol. 1 16. I. 22. 


Or, if a Leſſee waſtes the n demiſed. 1 Rol. 1 16 J. 39. 
So, it lies not againſt a Diſſeiſor or other Wrengdoer. Dan. 218. 


3 Leo. 1 
Nor, againſt him, who takes Tithes by wrong after Severance. Dan. 218, 


R. 3 Leo. 24. 

Nor, againſt A. who enters and takes the Profits of Land upon Pretence of 
a Deviſe, if the Will be afterwards avoided. R. 3 Leo. 24. 

But the King by his Prerogative may have Account for a Thing Gon by 
Wrong. 2 Rol. 161. J. 12, 17. Vide Ante (A. 1.) 

So, Account does not lie, where a Man claims the Property. 

So, it does not lie, where a Man has only a bare Cuſtody ; 5 As, a Shepherd, 


() The Pzoceeding in Accompt. : 
(E. x) -Procelis.” © Ps Bs 1 | 


Y the Common Law the Proceſs in Accompt was ; Summons, Attach. 
ment, and Diſtreſs infinite. 2 Iſt. 380. 1 Brovnl. 24. 
But by the Stat. of Marlebridge, 52 H. 3. 23. Si Ballivi qui Compotum ſuum 
reddere tenentur ſe ſubſtraxerint, et tenementa non habuerint, per que diſtri 2 
Dolſunt, per Corpora attachientur, Sc. Reg. 136. 6. 2 Tot. 143. 
And therefore, if ſuch Bailiff hath not any Lands for his own Life, or to 
which he is intitled as Tenant by the Curteſy, the Plaintiff may have 2 
Monſtravit de compoto upon this Statute. 2 Ift. 143. F. N. B. 117. H. 
And this Writ lies againſt a Receiver. 2 Ift. 144. 
| ls But it lies not, if the Accomptant has any Lands, tho” not to the Value 
. of the Account. 2 J. 144. 
Nor, if he be ſeiſed in Right of his Wife, if ſhe has no Iflue . 
the Huſband may be intitled by the Curteſy. 2 Inf. 144.-- 
Nor does it he without an Afidavit in Chancery. 2 Infl. 144. 
And, if it be awarded upon a falſe Suggeſtion, a Writ (hall go ad liberand 
arreſiat'. Reg. 137.4. 
S8o, Eſſoin lies in Account, where an Attachment may be returned. 
I Brown! AC: 
So, by the Stat. W.2. 13 Ed. 1. c. 11. Procek of Outlawry i is given in 
Account. 2 Inſt. 3817. 
( But this does 20 extend to Account againſt a Guardian, 2 Inſt. 30. 
Co. Lit. 89. a. X 


Accompt 


— enenepaeaopens . 


ACCOMPT. : © oo 


Accompt may be broaght in the County by Tuflices, or in C. B. 
Reg. 1 
Io, he Cinque Pert: by Audita Quere 2 Reg. 13 5. 4. 


So, a Commiſſion may go to hear the Accounts of the Repairs of a 
Vill, Sc. Reg. 138. | 


(E. 2.) Declaration. 


The Declaration in Accompt muſt charge the Party; as Guardian, Bai · 
uff, or Receptor Denariorum. Vide Ante (A. 1. 0 


And a Declaration in Accompt againſt one as Guardian, uſually recites 
the Statute of Marlebridge. Cro. Car. 229. F. N. B. 118. 4 | 
But that is not neceflary; R. Cro. Car. 229. | 
A Declaration by A. alone againſt B. as Bailiff ex quocunque l ad 
BS Communen utilitatem A, B, et C. is good; for perhaps A. alone entruſted his 
—_—_ Part to him. Dan. 219. F. N. B. 118. H. R. 2 Cro. 410. 
. A Declaration ad computand cum inde requifit” is good, tho' there was no 
expreſs Requeſt. R. Cro. El. 83. 


A Declaration againſt a Receiver ad computand generally is good, tho' the 
Receipt was ſpecial, to expend for their Relief. R. Gro. El. 83, 

But, if a Writ be againſt the Defendant, as Receiver, a Declaration upon 
a Receipt ad Merchandizandum, for which he is chargeable as Bail V. is not 
good. R. 4 Leo. 39. 2 Lev. 126. Cro. El. 83. 

Yet the Defendant ſhall not have Advantage of this, except upon a De- 
murrer to he Declaration; for if there be Judgment quod computet by Default, 
Sc. Judgment ſhall be given for the Plaintiff, and the Declaration ſhall be 
Ss aided.” R. 2 Lev. 126. 


The Declaration may charge the Defendant as Bailiff, and likewiſe as 
Receiver. F. N. B. 116. P. Vide Ante (A. z.) 
A Declaration againſt a Receiver muſt ſay, by whoſe Hands. 2 Lit 


172. R. M. 4 Geo. 1. inter Walker and aue ( Reported Conyns 8 Re- 
ports 272.) Vide Ante (N. 4.) 


But the Omiſſion is only Form, and aided by a Judgment, Ruod computer. 
R. 2 0.126.. 


And the Writ may be general, as Receptor Denariorum; for it is ſufficient, 
if it be in the Count. F. N. B. 118. F. R. 2 Leo. 118. 


So, the Declaration may charge one as Receiver by the Hands of A. 
tho' 4. was -y a Servant to B. R. Cro. El.8 3. 


(E. z.) What Pleas are good 8 in Accompt. 
10 Accompt ian a Man as Guardian, the Deferdant ſhall plead | in (E. 3.) 


Abatement. » © ads 
Or, in Bar, That be never was 3 Raft. 2 1. os 


V That he was Guardian at ſuch a Time, and had rendred an Account, 
with a T Trarerſe of the Time before, and after. Raſt. 21. 
n $0, in Accompt againſt a Man as Bailiff it is a good Plea, That he never (E. 4) 
Was his Bailiff to render an Account. 1 Rel. 121. J. 5. Co. Ent. 46, Py» baliff 
4 And, if the Declaration charges him as Bailiff of a Manor, and that he 


had the Care of certain Goods, Ne unques ſon Bailfe is a nod Plea f. 
Whole. 1 Rol. 121, J. 12, 15 r fe ry : REN 


But to ſay, that the Plaintiff ſold him the Goods, is not ſufficient, wich⸗ 
out anſwering, That he never was his Bailiff, 1 Ro. 121. h 10. 


So, 


ACCOMPT: 


So, it 18 a good Plea, That he was his Servant for fach : a Purpoſe, With. 
out that, that he was his Bailiff in other Manner. 1 Rol. 12 1. J. 17. 
That the Plaintiff leaſed to him the Land, of which he is ſuppoſed the 

Bailiff, 1 Rol. 12 1. J. 20. 

That the Plaintiff was a Diſſeiſor, and the Diſſeiſee hath re. entre. 
1 Rol. 122. J. 52. 

That he hath accounted before the Plaintiff Raft. 17. Lute. 58. 

Or, before Auditors aſſigned. 1 Rol. 122. J. 39. Raft. 17. 

So, the Defendant may plead the Statute of Limitations. V. 7 Ent. 76. 

But the Plaintiff may reply, that it was an Account between Merchants, 
Vid. Ent. 76. 


So, in Account againſt a Man as Receiver, it is a good Plea, That he never 


(E. 5. 
| ByaReceiver. was his Receiver. Raſt. 19. Lut. 47. Vide Co. Ent. 47. d. 


That he never was his Receiver by ſuch a Hand. Cro. El. 82. Tut. 47. 

That the Plaintiff gave him the Money. 1 Rol. 121. J. 45. 

Or, aſſigned it for Satisfaction of his Debt. 1 Rol. 121. J. 47, 50. 

That it was delivered to him for ſuch a Purpoſe, which he has performs 
ed. 1 Rol. 122. J. 10, 15, 30. 2 Leo. 31. 2 Brownl, Ent. 3. 

That he was within Age. I Ro/. 122. J. 50. 

That his Wife did it without his Aſſent. 1 Rol. 122. J. 45. 

That he has accounted to the Plaintiff, or before Auditors. 1 Rel. 122, 
J. 35, 40. Raft. 20. ns 

That there was an Award in ** Lut. — 1 Rol. 123. I. 10. 
vide Accord (A. 1.—D. 1.) 5 

That the Plaintiff has releaſed. 1 Rol. 12 3. I. 5. 7. 

But, if the Plaintiff charges the Defendant as his Receiver, from fuch a 
Day to ſuch a Day, the Defendant muſt anſwer it preciſely, and it is not 
ſufficient to ſay, that he was Receiver of ſuch a Sum, and traverſe, that he 
was Receiver à io modo. R. Ray. 57. 

So, in Account againſt a Man as Receiver by his own Hands, the De- 
fendant may wage his Law. 2 Sand. 65. 

Nee if he be charged as Receiver by the Hands of another. 
2 Sand. 6 5, 6 


(E. 6.) What Pleas are not good. 
But a Plea is not good, that admits the Defendant to be once charge- 
able, tho' it goes in Diſcharge; for that ſhall be pleaded before Auditors. 

As, a Gift, after Receipt, without Deed. 1 Rol. 124. J. 10, 

Or, an Allowance, after the Receipt, to retain it in Satisfaction of a 
Debt. 1 Rol. 121. . $5 189. 4.52: 

Payment by Order of the Plaintiff, 1 Rol. 12 1. J. 27, 122, J. 22. 

That the Plaintiff acquitted him of the Sum demanded ; for this only 
amounts to a Payment. 1 Rol. 123. J. 45. 

That he has delivered it to the Plaintiff. 1 Rel. 122. J. 20, 27. 

That being Churchwarden, he carried the Bell to a Bell Founder to be 
caſt, and with the Stones demanded repaired a Window. 1 Rol. 121. J. 30. 
That the Plaintiff accepted Cloth in Satisfaction. 1 Rol. 123. J. 46. 

That he ſold the Goods received for the Plaintiff, and took an Obligation 
for the Money in his Name. 1 Rol. 124. J. 5. 

That he was robbed of the Goods. 1 Rol. 124. I. 20. Dab. Mo. 402. 

That the Goods were taken from him by Pirates, &c. R. Ow. 57. 


That the Plaintiff was barred in Trover for the fine Goods; for he may 
be accountable, tho' he did not convert them. R. Mo. 463. 11 
. SD (E. 7. 
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(E. 7.) Auditors afſigned. 


Ir there be Judgment, Quod Def. computet, bond Court may aſſign Audiz 
tors to take the Account. Lut. 48. Sev. 


And two Officers of the Court are uſually aillaned, Br. Jud. 17. 
Lut. 48. 

But an Account by the Defendant before the Plaintiff himſelf is good, 
tho! he is not compellable to it: 1 Sand. 4 


49- 
So, the Plaintiff may aſſign Auditors pro bat vice by Parol, and an Ac- 
count before them by the Defendant is good. 1 Lo. * Vide Ante 
(A. I.) Vide infra. 


1 After Judgment, Quod computet, no Motion cati be wats in Arreſt of 
judgment. R. 1 Sid. 159. 

2 But, if the Plaintiff after Judgment, Qyod computet dies, his Executor ſhall 
have a Scire Facias ad computandum. Dan. 233. 


= And, if the Plaintiff makes Default, he may afterwards have a Scire 
Hias 40 compritandum. Dan. 233. 
S8, if the ſecond Judgment be reverſed. R. C70. El. 806. | 
If the Defendant does not appear to account, after Judgment, ” 
computer, a Capias ad computandum lies againſt him. Co. E. 82. i Leo 7- 
Vide Cro. El. 806. 


So, by the Stat. . 2. 11. The Lord may aſſign Auditors to his Servant 
to take the Account. 


But, this extends not to a Guardian i in Socage; for he is no Servant to the 
Heir, 2 Inf. 380. 


And one of the Auditors cannot take the Account; for the Act is a 
Commiſſion to both the Auditors aſſigned, which cannot be executed by 
one of them. 2 Iuſt. 380. 

Auditors pro hac vice may be aſſigned by the Plaintiff without Deed. 
Per tuo J. I Leo. 219. Vide ſupra. 

And ſuch Auditors are Judges of Record. 2 Inft. 380. 


E But a general Auditor to take Account of all Bali, Receivers, Sc. isan 
Officer, who cannot be made without Patent. 


I Lee. 219. 


(E. 8.) What they ought to do. 


After Auditors aſſigned by the Court, the Defendant ſhall be committed 
*till he find Manucaptors ad computandum. Co. Ent, 46. Lut. 48, 49, 60. 
Cro. El. 82. 1 

And, if the Defendant does not appear afterwards, a Scire Facias ; ors | 
againſt the Manucaptors. Vid. Ent. 77. 

How Bail ſhall be in Account, Vide in Bail, (G. 2.) 


Lut. 4 
pb che Defendant muſt be in Court, when 2 Day i is given him. R. 
Co. El. $06. 


And he ought to appear de die in diam, til his Account is finiſhed, Co, 
Ent. 46. d. 


And, if the Account cannot be finiſhed by the Day given, the Auditors 
may grant another Day. 
Or, if the Day prefixed to the Auditors for taking the Account be ex- 
| pired, u n a Certificate, that the Account was confuſed and cannot be de- 
termined, the Court enlarges the Day. Lut. 49. Kaff. 14. 


Vor. I. D d = if 


Vide 


The Auditors muſt give the Defendant a Day to make his Account, 


tor 


AC COMP T. 


If the Defendant does not appear at the Day afligned, being mainprize, 
a Capias ad computandum de novo may iſſue. R. 1 Leo. 87. 
Vide Star. W. 2. 11. 


E. 9.) The Account, Kew made. 


The Account ſhall be given into Court in Latin. Lut. 6 | 

If the Defendant have pleaded Plene computavit, he ſhall account for the 
Whole alledged in the Declaration. Lut. 63. 

Yet, if the Declaration be for foreign Coin ad valorem tant” monet” Ang ic, 
the Defendant need not account for the forei gn Money as it is valued in the 
EIS: R, 1 Rel. 126. J. 16. 


E. 10.) Accountant, how charged. 


If a Man receives Money ad merchandizandum, he ought to Account for 
the Profits made after the Receipt. . 1 Rol. 125. J. 35, 36. 

So ought a Bailiff, curam habens ad proficuum inde faciendum. 1 Rol. 
228. 4 00. - | 
So, he ſhall be charged for the Profit which he might have made; as, 
if he retains Money in his Hands, when he — improve it. 1 Rol. 12 5. 

„ ie 

Or, does not improve it ſo much as he might. 1 Rol. 126. J. 1. 

So, if a Bailiff ſells Goods at a leſs Rate. 1 Rol. 126. /. 4. 

Vet, a Bailiff or Receiver ad Merchandizandum ſhall be excuſed, if he 
makes Oath, that he found nothing to buy without Hazard of a Loſs 
1 Rol. 124. J . 

And, ſuch Plea may be without Oath, if the Plaintiff does not require it. 
2 Mod. 101. 

And the Plaintiff cannot aver contrary to the Oath. 1 Rol. 3 24. 1 43. 
And, a Receiver ad computandum, or to deliver over, ſhall not be charged 

for the Profit after the Og 1 Rol. 125, J. 21, 30, 33. 


G. 11 ) Plea before Auditors 


Before the Auditors the Defendant may plead, and the Plaintiff, or De- 
fendant may join Iflue, or demur upon the Pleadings, which ſhall be certi- 
hed to the Court, and there tried or argued. Lut. 50. 

The Defendant may plead, That he has paid to the Plaintiff or his Order 
1 Rol. 87. Vide Poſt (E. 12.) 

Or, expended for his Maintenance. Lut. 50. Co. El. 83, 84. 

Or, accounted before the Plaintiff himſelf. R. Lat. 59. 

So, it is a good Plea before Auditors, That the Defendant loſt the Thing 
by inevitable Accident. Co. Lit. 8 9. b. | 
As, That he was robbed without his Default. Co. Lit. 89. a. 4 Co. 84. a. 
2 Rel. 124. 1.33. Vide Pot (E. 12.) 
| - That in a Tempeſt the Goods were caſt into the Sea, for the Preſervation 

of the Ship. 1 Rol. 124. J. 27. Co. Lit. 89. b. 
Tbat the Ship was ſeized by the King's Enemies, and he paid ſo much 
for the Redemption of it. R. 1 Rol. 124. J. 45. 

So, the Defendant may plead before Auditors, the Act of Oblivion, 
Dan. 229. R. Ray. 57. 

But, the Defendant ſhall not plead before Auditors a Matter which goes 
in bar of the Account, tho' he. omitted to plead it in Bar: As, if a Defendant 
has received Money to deliver to A. and delivers it accordingly, and 8 
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Wards pleads, Ne unques ſon Receiver, which is found againſt him, he 
no plead the Delivery to A. before the Auditors. 1 Rol. 126. J. 7. 
1 4 80. he ſhall not plead before Auditors, an Award before the Action com- 
4 menced. R. Cro. Car: 116. | 5 | 
_ So, the Defendant ſhall not plead before Auditors, That he received the 

Money only in Diſcharge of an Obligation to him by the Son of the Plain- 
tiff; for that amounts to, Ne unques ſon Receiver. R. Cro. El. 830. 
So, .if he pleads before Auditors, That he paid 100/. charged to be re- 
= ceived by him to the Order of the Plaintiff, and 600/. more, it is void as to 
== the Surplus; and if the Defendant does not prove the Payment of all the Sums 
charged, the Plaintiff ſhall have Judgment for ſo much, and it ſhall not be 
deducted out of the Surplus. R. 1 Rol. 87. MN 


hall 


70. 


(E. 12.) What Allowances an Accountant ſhall have. 
A Guardian, and Bailiff ſhall be allowed upon Account all reaſonable Coſts 
and Expences in all Things. Co. Lit. 89.4 8 
So, a Bailiff of a Manor ſhall be allowed upon Account a caſual Thing 
= payable of Courſe, tho' it be paid without a ſpecial Warrant: As, if he 
SS pays a Relief due. 1 Rol. 12 5. J. 7. b f 
= So, if he pays Rents, Sc. due out of the Manor, which belong to his 
Office to pay. 1 Rol. 126. J. 32: 1 | 5 : 
. So, if he pays any Sum by Order or Command of the Plaintiff. x Ro“. p 
126. J. 36. . Os | 
Tho” the Command was only by Parol: 1 Rol. 126. P. | 
So, if a Guardian, or Bailiff be robbed without his Negle& or Default, it 
ſhall be allowed upon his Account. Co. Lit. 89. a. Vide Ante (E. 11.) 
So, if a Metchant's Factor be robbed. Co. Lit. 89. a. . 
So, a Guardian, Bailiff, or Receiver ſhall be allowed upon Account all 
that is loſt by inevitable Accidents : As, by Lightning. Co. Lit. 89. 6. 
By Shipwreck. Co. Lit. 89. 6. Vide Ante (E. 11.) . 


(E. 13.) What not. 


But, a Receiver ſhall not be allowed for his Expences. Co: Tit. 172. a, 
Vide 1 Rol. 87. . ot GD | 
So, a Man who becomes my Bailiff of his own Wrong, cannot claim an 
Allowance'for his Expences. 1 Leo: 219: yn wry Fe a 
So, a Bailiff ſhall not be allowed the Payment of a Thing, that is not 
caſual, and of Courſe, without a Warrant from his Maſter. 1 Rol. 125. 
£ x3, 5 5 
Nor, of a Thing collateral that does not concern my Manor. 1 Leo. 219. 
So, a Bailiff ſhall not be allowed for his Negligence, 
So, he ſhall not be allowed a Sale upon Credit, without a ſpecial Commiſ- 
fion, tho' the Goods were bona peritura. R. 2 Mod. 100, Per Fleming, 
1 Bul. 104. but Per Williams J. it is the common Courſe. 1 Bul. 104%, 
Nor, ſhall he be allowed for groſs Ignorance: As, if a Factor gives 20 J. 


for Goods not of the Value of 12 d. he ſhall not be allowed for it, tho' he 
did as well as he could. 1 Kol. 125, J. 14. | | 


( E. 14.) Remedy againſt Auditors. 


If the Auditors do not allow a Sum that ought to be allowed, upon 


e to the Court, Juſtice ought to be done, 2 Ft. 381. F. N. B. 
129. F. = OL TAS: | | 


1 


104 AC COMP T. e 
If in Account in London, or other Court of Record, the Auditors af: 


ſigned by the Court do not allow the Sums, which they ought, the Ac. 
countant ” hall have a Writ ex parte talis, to make Account before the 


Treaſurer and Barons in the Exchequer, which contains a Scire Facins to the 


Plaintiff to appear there for ſuch Intent. F. N. B. 129. G. 


And, by the Stat. W. 2. 11. If the Auditors aſſigned by the Plaintiff 


himſelf do not do Juſtice ; as, if they charge the Defendant with Receipt 
of that which he did not receive, or do not allow him his reaſonable Ex. 


pences, he ſhall have 4 Writ ex parte tals fot his Relief. 2 Inſt. 381. 1 8 


F. N. B. 120. F. 


But this lies not againſt Auditors aſſigned by the Court. 2 Ff. 381, & | 


Raled in Reg. 137.6. F. N. B. 129. F. 

And, this Writ is a Commiſſion to the Barons of the Exchequer to do 
Right. 2 Inſt. 381. Reg. 137.6. 

After this Writ, the Accountant may find Sureties in the Chancery, or 
before the Treaſurer and Barons, and thereupon ſhall be bailed out of 
Prifon; F. N. B. 129. J. 130. f. 


(E. x 5.) 8 


Fide Plan, If the Defendant enters into che Account at the Day alfigned, and after 


2 wards the Account is adjourned to another Day, and then the Plaintiff 


docs not appear; it will be a Diſcontinuance ; for there can be no N onſuit 


after Judgment. R. Cro. El. 19. 
But the Plaintiff afterwards may have a Scire Facias upon the Judgment 
ad computandum. R. Cro. El. 19. 0 

If the Defendant refuſes to account, the Judgment ſhall be, That the 


Plaintiff recover according to the Value mentioned in the Declaration. R. 


Cro. El. 806. R. Vinceb 5. 

So, if he gives an imperfect Account. | Semb. Lut. 6 3. 

And, — is no need of a Writ of Inquiry for the Value. Lat. 63. 
Cro. El. 806. 8 

Tho' the Defendant takes the Value of the Goods by Proteſtation. 
Dub. Lut. 63. 

And Judgment, Quad recuperet the Value of the Goods, of which the 
Account is demanded, ey be ill. Lut. 63. Cro. El. 806. 

So, if the Defendant interplead, and it be found againſt him, the Juds- 
ment ſhall be, that the Plaintiff recover his Damages and Coſts. R. Cro, 
El. 84. 


80, "The Plaintiff in ; Account generally may recover Damages: I 2 * 


* Leo. 118. Vide in Pang, 5 I, &c.) 


| (E. 16.) Execution. 


Aster final Judgment in Account, the Plaintiff ought to pray, that the 
Body of the Accountunt be committed in Execution. Lut. . 

And, if he refuſes his Body, he may pray an Elegit. Lut. 5 1. 

And, a Writ les to dhe Gaoler to receive ED Reg: I 37. 


Atcount 


e 


We 


* * 
2 "A 
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Account in Chancery. 
vide Chancery, (2 A. 1, &c.) 


The Court of Accounts in the Exchequer. 
Vide Courts, (D. 3.) 


Plea of Inſmul Computaverunt in Aſſumplif, | 
| Vids _— (2 + 1. n | 


| Account b by an Executoz, 02 Adminiſtratoz, in the 
Spiritual Court. 


Vid + Probitim, m— 21.) 


Attount of Officers of Sewers, 
: 0 vide Sewers, (F. ).- 


Sherif 's Account. 
. (G. 1 , 


A 0 C 0 M PT AN * 


V. * mere, (2 A. 4. . ) 


Ver. L. 5 ACCORD. 
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nuit, Accord with Satisfaction, is a good Plea, tho the Term alſo ſhall be 


A C E 0 R D. 


() Attoꝛd with Satisfaction. 


(A. I.) When a good Plea. 


N many perſonal Actions, Accord with Satisfaction, is a good Plea. 
As, in all Actions, where Damages only are to be recovered. R. . Dy 
5. 6. D. 1 Brownl. 134. 

In Aſumpfit. R. Dy. 7 5. 5. Vide Phader, (2 G. 9.) 

In Conſpiracy. 1 Rol. 267. J. 15. 9 Co. 78. a. 

In Account. Luft. 52. Cro. Car. 116. Vide Accompt, (E. 5 "3 

So, in Treſpaſs, and all Actions vi et Armis, where 8 lies by the 
Common Law. 1 Brownl. 134. 9 Co. Pas a. Vide Pleader, (3 M. 13.) 

In Appeal of Maihem. 6 Co. 44. 4. 9 Co. 78. 0. 

In an Attaint. 6 Co. 44. 42. Dy. 75. 4 
In a Writ of forging of falſe Deeds. Dy. 75. * 
In Maintenance. Dy: 75. 6. 9 Co. 78. a. 

In Detinue. 9 Co. 78. 6. 

So, in Covenant, after the Covenant broken; for the Suit does not accrue 
by the Deed, but by the ſubſequent Breach. R. 6 Co. 44.4. 2 Cro. 100, 
R. Lut. 3 59.— Adm. 2 Rol. 188 —Per three J. ing 12 5.—D. Al. 39: 
Vide Pleader, (2V.8,9 

In Debt for Rent 8. a Leaſe for Years, 1 1 Rol. 266. J. 10. 
9 Co. 79. 4. 

So, in Waſte in the Tenuit, 3 a Leſſee pur auter vie; for Damages 
only ſhall be recovered. R. 1 Rel. 266. J. 12. Vide Pleager, (3 0. 9.) 

So, in Waſte againſt a Leſſee for Years in the Tenet, as well as in the J. 


recovered. Per three J. Cont. II H.7. 13. 13 H. 7. 20. But it ſeems, 
that Judgment was not entred ; for the Record does not appear. R. Acc. 
Bend. 35. | Agr. ace. 9 Co. 78. b. Mo. 6. 6 Go. 44-4. Per Daniel, 2 205 $1 
99. R. acc. Cro. El. 356. | 8 

So, in Quare ejecit infra Sorin 9 Co. 80, i 2. 

In Raviſhment of Ward. 9 Co. 78. b. 11 H. 7. 13. 13 H. 7. 20. 

In Detinue of Charters of a Frechold, tho' the Charters are to be reco- 
e,, 
So, in Debt upon a Bond to pay * an Accord executed bęfore the 
Day 4. Payment. Cro. El. 46. 
Or, to pay upon a Contingency, an Accord executed before the Contingenty 
bappencd, Semb. 2 Cro. 254. 

So, in Ejectment, tho' the Poſſeſſion ſhall be recovered. Dub. 13 H. 7: 
20. R. 9 Co. 78, Peytoe. t Brownl. 133, 134. 2 Brownl. 128. 

In Quare impedit. Semb. 1 Brownl. 134.—2 Brownl. 131,—11 H. 7. Iz. 

So, Accord with Satisfaction. to one Defendant is a Bar to all. K. 


9 Co. 79. 6. 
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(A. 2.) When not. 


But Accord with Satisfaction is no Plea, where the Inheritance or Free- 
hold is to be recovered. R. 9 Co. 79:6. | ; 

Tho' the Satisfaction be of a Matter of as high a Nature: As, if a Diſ- 
_ Kfiſce accept the Manor of D. in Satisfaction of the Land, of which he was 
diſſeiſed. R. 4 Co. 1. b. 5 | CD 
9 So, it is no Plea, if the Satisfaction accrues from a Stranger : As, if an 
Obligee plead, That A. ſurrendered a Copybold to the Plaintiff, which be ac- 
cepted in Satisfaftion. Per two J. Cro. El. 541. 5 

So, Accord is no Plea, where a certain Duty accrues by the Deed merely; 
for a Deed ought to be avoided by a Matter of as high a Nature. R. 6 Co. 
44-8. Bro. Det, 174  . 3 

As, in Debt upon a Bill, or Bond to pay Money. 6 Co. 44. a. R. 2 Cro: 
_ 650. K. if not executed before the Forfeiture of the Bond, tho' it be af- 
_ tcrwards. Cro. El. 46. OE 
_ Or, in Covenant to pay Money. 6 Co. 44. a, Vide 2 Cro. 99. R. 
_ LL. 359. 5 | N 
= Tho the Accord be before, or after the Day of Payment. 2 Cxo. 100: 
Quœre, and vide ſupra. 1 N 

Nor, in a Covenant executory, before a Breach. R. Cont. 2 Rol. 1 87. 
Acc. Lut. 3 59. | 5 1 85 
1 So, it is no Plea in Debt upon a Bond with Condition to make an Ac- 
count, or to do any other collateral Thing. R. Dy. 1. 4. 9 Co. 79. 4. 

Nor, in a Writ of Annuity, Dy. 1. a. in marg. 


) What Accozd is good. 
(B. 1.) It muſt be in full Satisfaction. 


<4MN Accord, that makes a good Plea, muſt be in full Satisfaction of . _ 
the Thing demanded, e | - "> ht is. 
And therefore, if the Defendant plead an Accord between him and the Yid: in Condi 


= Plaintiff, That if he did his Endeavour to reconcile the Plaintiff and a Stranger, bien + 24 3 
bben, &c. it is not good; for his Endeavour is no Satisfaction to the Plaintiff 
1 Rol. 128. J. 15. : „ Ho 
So, in an Action upon the Stat. of Rich. 2. for a forcible Entry, if the 
Defendant plead an Accord, That the Plaintiff ſhould re-enter, and have his 
Charters re-delivered by the Defendant, it is not good; for the Re- delivery 
to the Plaintiff of his own Charters is not any Satisfaction for his precedent 
tortious Entry. 1 Rol. 128. J. 25. Dy. 356.a. Pl. Com. 5. V6. 
So, in Treſpaſs, if the Defendant plead an Accord, That the Plaintiff ſhould 
have his Cattle again. 1 Rol. 128. I. 3 5. | 1 
Wat the Plaintiff and Defendant ſbould be quit of Aftions againſt each 
other. ' 1 Rol. 128. J. 40. Lut. 67. ro 3 1 
: So, in Covenant for not repairing, That it was agreed, that the Defendant 
= ſhould do the Repairs, 4 Mod. 88. 8 . . 
| That he ſhould give a Ruſh, or other Thing of no Value. Dal. 105. 
So, if the Defendant plead an Accord by Order of a Court Martial, That 
the Defendant ſhould make a Submiſſion in ſuch a Place and before ſuch Perſons 
in Satigfaction of that Matter, which he did accordingly : For this is no f 
Satisfaction for the Damage, except in Point of Honour. R. 1 Rol. 128. Ne 


. 50. | 
TTT Or, 


ACCORD. 

Or, That the Defendant ſhould confeſs the Injury to the Plai ntiff, and oh 
Porgiv: eneſs upon bis Knees. Per two F. 2 Rol. 96, 

So, if he plead an Accord, to deliver, Ge. in Satisfaction of Part of a 
Hebt. 4 Co. 3. a. 

Or, an Accord, 0 deliver Money, in Satisfaftimn of a Bond or other ſpeci. 
alty, with Condition to perform a collateral Matter. Co. Lit. 2 12. 6. 90 
70. 4, 6. 

So, if he plead an Accord, to pay a le eſs Sum ar the ame or a Subſequent 
Day. R. 1 Leo. 19. Gro El. 1 93. 

Or, ts deliver a Horſe or other 7 hing in Sati faction of Money to be paid fy 
a Stranger. Co. Lit. 212. b. 


wo er! be But, it is a good Bar, if the Defendant plead an Accord, That if the 
. u Satisfaction. Defendant did his Endeavcur to reconcile the Plaintiff and a Stranger, then, 
* St. and that he did his Endeavour, whereby at his Coſts they are agreed 
| 1 Rol. 128. J. 20, 

So, if he plead an Accord, to 1 Charters, to which * had à Tith, 
1 Rol. 128, J 30. 

So, an Accord, 0 deliver to the Plaintiff, being Ceſtuy que Uſe, a Charter 
of Feoffment, which the Feoffees gave to him; for the Deed belongs to the 
Feoffees, not to the Ceſtuy que Uſe, and their Gift to the Defendant was 
good. R. Cro, El. 357. 

So, an Accord, that he ſhould re-deliver to the Plaintiff his own Cattle at a 
certain Place, whereby he was at the * of driving them to that Place. 
Per Dodr. 2 Rol, 96. 

That an Executor ſhould quietly relinquiſh the Poſſeſſion of an Houſe, which 
his Teſtator held for Life, to him in the Reverſion. Semb. Tel. 12 5. Per 

three J. Fenner cont. © 

That each ſhould give the other a Quart of Wi ine. 1 Rol. 128. I, 43. 

Tut he ſhould enter into a 8 latute, or Bond in nen, 27 Money due by 
Contract. Co. Lit. 212.6. 

So an Accord, 70 deliver Money in Satisfattion of an Horſe, or collateral Thing 
due by Contract or Aſſumpſit without Deed, is good. 9 Co. 79. b. 

Or, to deliver a Horſe, &c. in Satisfadtion of Money to the Party himſel If. 


Co. Lit. 212. 


Lit. 212. 6. 


So an Accord, 70 8 one A an Amerciament in a Court Baron 
ES Dan. 230. 


SatisfaBion, is good. Min. En. 1075. R. Skin. 391. 
To make an Abatement in the Marriage Portion of his Daughter. 
1 Rat. I 28. J. 10, 


(B. 3. ) Muſt be certain. 


So, an Accord muſt be certain : And therefore, an Accord, that the De- 


fendant ſhall relinquiſh the Poſſeſſion of a Houſe in Satif ation, &c. is not 
good, without laying, at what Time he call relinguiſh it. R. Per three J. 
. 

Nor an ecard, That he ſhall employ Workmen i in Repat rs for two or three 
Days. Semb. 4 Mad. 88. 


not aid an Accord, that was uncertain in the Foundation. R. 27. 125. 


; But 


Tho' the Condition be, that A. foal pay the Money to the Party, OC. 


So, an Accord, to pay fo much to A. by the Appointment of the Plaintiff, in 


And, tho' the Defendant ſhews a Performance in Certain, yet that does 


= 2 8 N [2 2 2 4 7 — *. * x F 
y * r 4 "a A r * * . n Sr 2 WIR. _Y 2 5 - Taft ; "Ry 2 22 1 2 * 0 7 D - CH - 2 SO 
. — X's, Kay F * en a, bt I AR n , e | - "# ©. r SLES A IR - e * 
A é A I EE EET I ET A og TT Ser e Ta OR ro I INTER 2 n 8 7 8 VEN 1 „ 4 - ig ER 
o * , * * — * 8 1 wy = ow 7 © - N 2 %; ws. Se Og 121283 77 * es . 4 $58 9 1 n A 15S — USE IE FY. Ei hes * \ >... "_ \ = - 
; * . * * FR E 5 e e F f •»w . OE f 
. * ; 7 ob 5 Nn 


ACCORD. - 
But an Accord, That whereas the Marriage of bis Son was worth bool. 


the Plaintiff ſhould give the Defendant only 400 |. whereby 100 l. was abated in 
Satisfattion of all Treſpaſſes, is good. 1 Rol. 128. J. 12. 


| (B. 4. Muſt be executed. 


So, an Accord muſt be executed, otherwiſe there will be no Remedy 


for a Non- performance: And therefore, an Accord 20 pay Money in Satts- 


faction, is not good, if he ſhews only, that he is ready to pay; but he ought 


to ſay, that he has paid it, 1 Rol. 129. l. 25. R. 1 Leo. 19. 

So, if he ſhews only a Tender and Refuſal. 1 Rol. 129. J. 22. R. 9 Co. 
„ K 2 Jon.0. : | 

So, if he ſhews a Tender, with Uncore priſt. R. Cro. El. 193, 

So, if he does not ſhew it to be perfectly executed. R. Dy. 75.6. 356. a. 
Pl. Com. 5. 9 Co. 79.6. | 


As, if an Accord be to do two Things, and he ſhews only one of them 


. I Rol. 129. I. 12. 1 Rol. 471. I. 10, R. Cro. Car. 193. 
ide Dy. 356. da, | 


So, if an Accord was, fo pay Money, and an Attorney's Bill, and he ſhews, 


that he paid the Money, and was ready to pay the Bill, but never had it. 
R. Ray. 203. x Mod. 69. 2 Keb. 690. 


To pay Money, and give Counſel upon Requeſt, and that he was not requeſted. 


Bro. Accord 7. 


To pay 31. with a promiſe to pay the Reſidue in Satifaction; and that he 


3 | had paid che 3. Per Twiſd. 1 Mod. 9 ES 
T pay 158. and that the Plaintiff ſhould receive the Reſidue in Goods; and 


that he paid the 155. and was ready to deliver Goods for the Reſidue. R. 
Cro. El. 30 5. 5 : 3 

So, an Accord, that the Plaintiff and Defendant ſbould each deliver up 
his Part of an Indenture to be cancelled, and that he had delivered his Part, 
is not good; becauſe he does not ſhew, that both Parts were delivered up. 


E. z Lev. 189. 


So, an Accord, that A. ſhall be his Paymaſter; for it does not appear, that 


f | there was any Conſideration to charge A. R. Ray. 451. 


So, if A. did not agree by Writing; for by the Stat. 29 Car. 2. he is not 
liable for the Debt of another, without a Memorandum in Writing. R. 
Ray. 451. 2 Jon. 158. | 


So, an Accord muſt be executed, before the Action commenced ; And 


. an Accord to do a Thing at a Day to come, is not good. 1 Rol. 
8 | Rn, : | | 
But, an Accord to do a Thing at a future Day, is good, if it be execu- 
ted before the Action commenced, tho' it was executory at the Time of 
the Accord. 1 Rol. 129. I. 17. | - 
So an Accord, with mutual Promiſes to perform, is good, tho' the Thing 
be not performed at the Time of Action; for the Party has a Remedy ta 
compel the Performance. Adm. Ray. 450. 2 Fon. 158. 


Yet, the Remedy ought to be ſuch, That the Party might have taken it 


upon the mutual Promiſe at the Time of the Agreement. R. 2 Jon. 168. 


Vol. I. | 5 Ff 


(C) How 


109 


110 


Vide Ante 
(A. 1.) 


9 C6. 80.6. 


tle, then in the Poſſeſſion of A, is a good Bar, in an Action againſt me for 


Ca. 221. 


2 © 7 


ACCORD. 


(O) How it ſhall be pleaded. 

Fa Man plead an Accord, the ſafeſt Way is to plead it as a Satisfaction, 
and not by Way of Accord; and therefore, he need ſay no more 
than that he Defendant gave ſo much to the Plaintiff in Satisfattion, which 


the Plaintiff received. 9 Co. 80. b. 
If he plead it as an Accord, he muſt ſhew a preciſe Performance 


So, if a Man pays Money upon a void Award, which is accepted, it 
may be pleaded as an Accord and Satisfaction. R. 1 Sal. 71. 

If a Man plead an Accord executed before the Money was due by the 
Condition, he ought to plead it in Satisfaction of the * by the Condi. 
tion, not in Satisfaction of the Bond. R. 2 Cro. 2 5. 

If he plead it as a mutual Agreement, the Defendant muſt ſhew ſuch an 
Agreement, upon which an Aſumpfit is maintainable. R. 2 Jon. 158. 
And, upon which an Action is * at the Time of the Aſumtyi, 
R. 2 Jon. 1 168. 

"od that the Agreement was performed on the Part of the Defendant, 
as ſoon as could be before the Action. Vide Lut. 1538. 

And, how it was performed. R. Sin. 391. 

To this Plea the Plaintiff may reply, Quod non recepit in Satisfattio, 
9 Co. 80.5. R. 5 Mod. 86. 

Or, uod non dedit in Satisfaction; for there muſt be a mutual Payment 
and Acceptance in Satisfaction, and the one imports both. 5 Md. 86. 

Oh. Nul tiel Accord. Win. Ent. 1075, 1076. Tho, 70. 


an ka, Of. od 


NX ond 


(D) Arbitrament. . 
. 7 When . 1 E 


N all Actions where Accord is a good Bar, AL is alſo a Bar. 1 0 
6 Co. 44. Semb. 1 Rol. 267. J. Dy. 75. 2 5 
So, an Arbitrament between A. and B. for a Treſpaſs done by my Cat- 


the ſame Treſpaſs. 1 Rol. 268. B. 
So, an Award of a collateral Matter, is a good Bar. 1 Sal. 76. Med, 


SO, in Debt upon a Bond, a Submiſſion of all Matters in Controverſy, 
and an Award, that the Bond ſhall be diſcharged, is a good Plea ; tho' a 
Bond by itſelf cannot be ſubmitted, nor ſhall Arbitrament be any Plea to 
Debt upon it, generally. R. 1 Lev. 292. R. 1 Rel. 264. J. 30. R. Al. 5. 


O. 2.) When not. | 
But in ARtons Real, Arbitrament is no Plea. 1 Rel. 265. J. 50. 266, 


Nor, in Actions founded mack upon a Deed. 1 Rol. 265.T. 

Nor, in Actions founded upon a Statute or Record meerly : As, in Debt 
for Arrears of an Account found before Auditors. I Rol. 265. J. 5. 
264. R. 


; And, 


ACCORD. 
And, if it would be no Plea in Debt, it is no Plea in an Aſumpſit for 
the ſame Debt. R. Al. 5. 985 3 
Vet, in an Action not founded upon a Statute or Record only, Arbitra- 


nent is a Plea; as, in Debt upon the Statute of Labourers; for it is founded 


upon the Departure of the Servant, which is a Matter in Pais, as well as 
upon the Statute. 1 Rol. 265. J. 10. 
S8o, Ar bitrament is no Plea, if the Party has no Remedy upon the Award: 
_ As, if the Award be void. D. Lut. 57, 283. Carth. 188. 
If the Award be to do a Thing, the Performance of which the Party 
cannot compel : As, 70 be nonſuited; to deliver Lands in Sati faction, &c. 
1 Rol. 266. J. 35 ad 45. 267. J. 35. Tut. 57. 

So, if the Award does not give a preſent Satisfaction, or a Satisfaction 


= that will be executed before the Action commences. D. Lut. 56, 283. 


; 3 D. Luut. 56. 
1 


Or, at leaſt, if the Plaintiff has no Remedy by Action upon the Award. 


So, if the Award does not extend to the Thing demanded by the 


| | | Action; as, if the Arbitrament diſcharges all Accounts, and the Action is 
por Money upon an In/imul computaſſet. R. Al. 5. 


So, if the Award does not give a new Duty, but only diſcharges the old 
Demand, &c. by Releaſe, &c. R. 1 Sal. 69. 


But generally, the Plaintiff may have a Remedy upon the Award ; for 


, W the Submiſſion imports mutual Promiſes ; and therefore, if the Defen- 
dant pleads Arbitrament, he need not aver Performance generally. R. in 


B. R. between Crofts and Harris. P. 3 W. & M. Carth. 188, Mod. Ca. 
222. Dy. 75. 6. Vide 1 Sal. 69. 8 . 85 

And therefore, if the Award be 0 pay Money at a future Day; before 
the Day Arbitrament is a good Plea, without ſhewing Payment. 1 Rol. 
267. J. 30. D. Lit. 56. R. 5 Ed. 4. 7. 4. Pl. Com. 6. a. | | 
| So, if the Award be of 4 collateral Thing, Performance, generally, need 
not be averred. Per Holt, Powel conf. 1 Sal. 76. Mod. Ca. 222. 

Yet, where the Time of Performance is paſt, Arbitrament is no Bar, 
without ſhewing a Performance, tho? the Plaintiff has a Remedy by Action 
upon the Award. 1 Rol. 267. J. 25, 27. D. Lut. 56. 

As, if the Award be 0 pay Money, or give a Bond at a Day paſt, he 
3 * „ to ſhew, that he has paid the Money, or given the Bond. Lu. 56, 
5 Ed. 4. 7.4. : 1 

| And, it is not ſufficient to ſay, tout temps prift, and make a Tender in 
Court. Lut. 56. Ls 3 | 

Except where the Plaintiff himſelf. is the Cauſe, that it was not performed; 
As, if the Defendant tenders the Money at the Day, and the Plaintiff refuſes 
it. 1 Rol. 267, J. 40. Tut. 283, 56. „ 

If the Award be, that the Defendant ſhall ſeal an Obligation, which tbe 
Plaintiff ſhall bring to him at ſuch a Day; and the Plaintiff does not bring 
any Obligation, 1 Rol. 267. J. 45. 5 Ed. 4. 7. 4. 1 


AC Us AT ION. 
| Vide Parliament, (L. 8, &c.— fror, (A. 13.) 


ACQUITTAL, 


d 
Vide Action upon the Caſe for a C prag, (C. 5. . 
8 + 5 


"RU QT U 1 T7” T AN 0 E. 
7 idle Rekefe, (E. T, Ke.) 


> © © 
Vide Ancient Demeſne, (C. 1, &c.) 


Act of Bankruptcy. 
Vide Bankrupt, (C. 1, &c. D. 5.) 


Act of God. 
Vide Abatement, (1 325 &c.—40,)—Condition (L. 12.) 


At of Law. 
Vide Condition, (. 13.) 


Act of the Party, 
Vide Abatement, (H. 41, &c.— —0,). 


Act of a Stranger. 
Vide Abatement, Kr. 54, &c. Y-Hnnditimm, (L. 14.) 


Acts of Pusband and Wife. 


Vide Baron and Feme, (G. 1, &c.—H.—I. 1, &c. -K. N. —0.—P. 1, 
&c.— Q- R.—8. 1, &c.)—Chancery, (2 M. 5, 6, 7, 8, 11.) 


Acts by Jointenants. 
2 Chancery, (3 V. 7, &c.) 


Aus by Non Compos. 
Vide Ideot, (D. 1, &c.) 


tc 


1 


Acts by an Infant. 
vide e. 


Act of Parltament. 


1 7 ide Parliament, (8. 10, &c.— R. 1, &c. )— Aion upon Statute. — Delt, 
1 | (A. 1.) —Information, (D. 3. }=— Boland (B. 1.) — Roy, (A. 5: )—Mar, 
(B. 6, 7.) 


Judi tial Att. 
Vide Aion 1 80 the Caſe for Deceit, E. I.) 


Unlawful Act. 
Vide Juſtices, (M. 10.) 


x © -F 1 © N. 
(Y The Nature of it. 


1 A 2 Inft. 40. 


In Life, Liberty, and Eſtate, every one, (who has not forfeited them,) 


| | has a Property, and Right; ad if they are violated, the Law gives an Action | 


| to redreſs * Wrong, and puniſh the Wr ong-doer. N 
(B) Tho may ſue. 
/ (B. 1 ) The King. 


HE King, tho "on is the Chief and Head of the kingdom, may * 
as Demandant. Th. D. J. 1. c. 3. 3 Infl. 136. 


As, in a Writ of Right. 6 Ed. 3. 291. b. [50.b.] Th. D. J. I. c. 3. 


in a Writ of Eſcheat. Th. D. J. I. c. 3. J 4. 3 Inf?. 136. 

In a Writ of Error. 22 KS. 2. 21, ; 39 CJ. pl. 18 o. 
. 3.5 

Ira Writ of Ward. K . 3.18. 

In a Quare Impedit. Th. D. J. 1. = 15, 16. 3 Inſt. 136. 

In a Right of Advowſon. Th. D. J. 1. 


In Deceit to reverſe a Fine of Land in 1 Demeſne. Per Thirning, 


II H. 4. 86. 75. D. J. I. c, 3. J 21. 


Vor. . ö 13 


N Action is a lawful Demand of a Man's Right. Co. Lit. 28 5. 0. 
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1. 26. 


of Action belongs to the King ; for upon the peace broken, or any Wrong 
done principally to another, t c King ſhall ſue only by Indictment. 'Th. D. 
„% i e t. 


Peace, the Writ ſhall ſay, Pone per vad. &c. A. quod fit, &c. ad Reſpon- 


for the Statute which enables them to be ſued, enables them to ſue for 
Coſts, if the e be for chem. R. F, g. 296. 


8 
In an Attaint. 42 Ed. 3. 20. b. 3 Iuſt. 136. 75. D. J. I. e J 21, 
In Debt. Jb. D. J. I. c. 3. .. 21. 3 Hf. 136. 
In Treſpaſs. 4 H. 4. 14 mi. 1. 7h. D. 4. 1. c. z. J. 19. for 


his Goods and Chattels, or quare clauſum fregit. F. N. B. go. I. 
In a Scire Facias, 10 H. 4. 7. 3 It. 136. Th. D 


1 C. 3 


In Quare Incumbravit. 3 Inſt. 136. . 
So, the King may ſue in Chancery for a Matter in Equity, 1 Rol. 373. 


So, the King of another Kingdom may maintain an Action in B. R. or 
other Court. 1 Rol. 133. 


But, the King ſhall not have an Action, except when the principal Cauſe 


Or, by Information, or other Matter of Record. 3 I. 136. 


So, for an Offence, or Contempt againſt any Statute, the King ſhall ſue 
only in an Action by Qui tam, Cc. 


And, a Declaration for the King ought regularly to be in the Name of 
the Attorney General, 2 Lev. 82, 


Yet, if it be in the Name of the King himſelf, as Coram Domino Rege 
denit Dominus Rex, Sc. it is good. R. 2 Lev. 82. 


Jide F. N. B. 101. A. 


| (B. 2.) J he Queen. 


so, the Queen of England oy. ſue by Writ, without naming the King, 
„ 0. £1 


As, in a Quare impedit. 18.2% 4. 1. b, Th. D. ] LL n4 bh 
In a Parco Fracto. F. N. B. 101. 


And, if the Ground of the Action by the Queen be a Breach of the 


dendum tam nobis quam Anne Reginæ Angliæ. F. N. B. 101. # | 
So, the Queen may exhibit an Engl;/h Bill in Chancery by Way of an 
Information by her Attorney General, to enforce or confirm a Decree. R. 


2 Rol. 213. l. 10. 


The Queen, in an Action by herſelf, ſhall not find Pledges. F. N. B. 
101. A 


Nor, ſhall ſhe be amerced, if there be Judgment pint her. F. N. B. 
101. 4. 


(B. 3.) A Common 8 


So, the Prince of Wales may ſue by Writ, Th. D. J. I. c. 5. 1 H. 5. 
3. | 
& So, every other Subject of the King, ( vide 2 Inſt. 55, 56.) who has no 
legal Impediment ; of which vide Abatement, (E. 1, &c.) 

So, an Alien Amy. Vide Abatement. (E. 4.) 

80, a Body Politick, Sole or Aggregate, Spiritual or Temporal. 

So, an Idiot, Lunatick, Sc. ſhall ſue in his own Name. Popb. 141. 
1 Br on 197. 

So, the Inhabitants of a hundred may have Debt, or a Scire Facias, 
upon a Judgment for them in an Action againſt the Hundred for Coſts; 


Who 


ACTION. 
Uho cannot ſue. 


Vide in Abatement, to the Ability of the Perſon, (E. 1, &c.) 


(C) Who may be ſited, 
(C. 1.) The King. 


2 K N TIL the Time of Edw. 1.— The King might have been ſued in 


all Actions, as a Common Perſon. 22 Ed. 3. 3. 43 Ed. 3. 22. 


ö I Dub. — St. Pre. R. 42. Th. D. J. 4. c. 1. /. 3. 


And the Form was, Pracipe Henr. Regi Angl. &c. 24 Ed. 3. 23. [55 b.] 
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But now, none can have an Action againſt the King - but one ſhall be 


pat to ſue to him by Petition. 75. D. J. 4. c. 1. Vide Prerogative, 


So, no one can vouch the King; for that is in Nature of an Action. 


; 3 q H. 7. 14.5. 9 H. 6. 3,4. Th. D. 4. c. 3. . 2. R. Go. Cor. 96. 


So, if a Fine be levied by the King of Lands, it ſhall not be by Writ of 


1 | Covenant, but by Render. Cro. Car. 97. | 


(C. 2.) The Queen. 
The Queen may be ſued without the King her Huſband in all Actions; 


f | for ſhe is a Perſon Sole by the Common Law. 11 H. 4. 67. 6. Th. D. J. 4. 
6. 2. „ 


And may be vouched. 3 H. 7. 14 „ TS D. 1 1. 
So, the Queen Dowager may be ſued by Action, without ſuing to her 


N | by Petition. 10 Ed. 3. 508. [26.6.] 9 H.6. 12. 11 H.6. 32. Th. D. 
T1 J 4 . 2. .. 3. n | 


"0 3.) A Common Perſon. 


So, the Prince of Wales may be ſued by Writ. Th. D. J. 4. c. 2. ſ. 4. 
And, every Subject of the King, Eccleſiaſtical or Temporal, Man or 
Woman, Villein or Free. 2 In/t. 55,6. 

Tho” he be Deaf, Dumb, or an Idiot. Th. D. J. 4. c. 2. . 4. 

Tho he be Non compos mentis, Lunatick. Th, D. J. 4. c. 2. .. 4. 
Tho he be a Leper. . D. La ct faq © 

Tho” he be convicted, or attainted. R. Ney 1. Th. D. J. 4. c. 2. f. 4. 
Or, outlawed. 2 Inft. 56. Th. D. J. 4. c. 2. f. 4. 

Or, excommunicated. 2 Iiſt. 56. Th. D. J. 4. c. 2. ſ. 4. 
Or, within Age. 2 Int, 56. Th. D. J. 4. c. 2. ſ. 4. 
So, every Body Politick may be ſued. 

Or, an Alien born. 


But, a Man profeſſed ought to be ſued with his Sovereign, a Villein 


with his Lord, and a Feme-Covert with her Huſband ; of which, vide 
Abatement (F. 1, 2, 3.) 1 55 


(D) The 
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| 15 HERE are two Kinds of Actions, Placita Corone, er Civilia. G. 


1 | Pleas of the Crown are thoſe, which contain Offences done againſt the | 
3 = Tron, and Dignity of the King, St. P. C. 1.4 = 
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_— Lit. 284. b. | | N 7 


Real. 


Real Actions are 


_ 9 . 


[ide Droit. ] 


— 
4 


—jͤ— — 


+F 


. tem.] 


— 


ſeſſory; as 


[Vide Aﬀiſe.] 


Vol. I. 


1. Writs of Right, 
Which are either 


1 


* 


— fo — 


Civil Actions are Real, Perſonal or Mixt. Co. Lit. 284. b. 
Every Real Action is Poſeſory, * viz, of his own Poſſeſſion or 
And Real Actions Aunceſtrel are Poſeſſory, vis. when the An 


Or in Nature of a Writ of Right. 


„ Writs of Entry, which 
— Wa in the Per, the Per et 
| Cui, or the Po 945 and are 


5 


U 


| 


3. 


Lide Dum fuit infra 2 


the Anceſtor. 6 Co. 3. 6. 


"1, Right Patent lies by a Tenant in Fee for Lands and Te 

held, commanding him to do Right in his Court. Vide 
2. Right quia Dominus remfit Curiam, where upon ſuch a 
3. Pracipe in Capite, which ſhall be returned in C. B. whe 


2 4. Right in London, when the Land lies in London. Vide 


5. Right of Advooſon lies for an Advowſon, by him who h 
6. Right de rationabili parte hes by one Parcener, &c. in 
7. Right of Dower lies to the Heir, or Feoffee of the Huſban: 
8. PE Cloſe, for Lands in Ancient Demeſne, which are | 


+ Right upon a Diſclaimer lies by the 1055 for the La 
2. De Rationabilibus Divifis lies for dividing Lands by N 
Right of Ward lies for the Lord, where his Tenant d 


1.4. Of Cuſtoms and Services lies for the Lord, when his“ 


. Ceſſavit lies by the Stat. W. 2. 21. for the Land, wh 
b. Eſcheat lies, when a Tenant in Fee dies without Hei 
7. Nativo habendo lies for a Villein by him who has the 
| 8. 2uo jure lies by him who has the Fee in the Land, 
9. Secta ad Molendinum lies for refuſing to grind at his 
10. Ne injuſte vexes lies for a Tenant, when the Lord, 
I1. Writ of Meſne lies for the Tenant Paravail to be a 
12. Dower unde nihil habet lies by the Wife for her D 
13. Vuod permittat lies to have Common, remove a 


In 
| bby Formedon lies for Tenant in Tail, and may be 8 | 


I | 2 


In the Quibus, or in Nature of an 
Inn the Per, when the Tenant clain 
Iln the Per and Cui, when he claim 


1. Upon Diſſeifin, 
e In the Po, when he claims after 


When any intrudes after the Deat! 
2. Upon Intrufion. 10: intrudes, or detains after a Tern 
Or detains Land given cauſd Mat! 


3. Writs Aunceflirel Poſ- 


| By a Perſon incapable ; as, an Ideot, 
(A Comm: 
| By a particular T enant 3 
3. Upon Alienation. 4 By Statute 
! (Cui in Vit 
By the Huſband of his Sur Cui 71 
| Wife's Eſtate, | NYCGur ante 1 
3 ZI $ Sur cui Qt, 


[ Mortd anceſtor, which lies when the immediate Anceſt 
Aiel, which lies for the Heir upon an Abatement after 
Beſaiel, which lies after the Death of the Great Gra: 
Cofmage, upon the Death of any other collateral Coufi 
 Nuper oor, which lies, Om one Parcener, after the 


E 


(D. 2.) Civil Actions. 5 


„ 
1 or Seiſin; or Aunceſtrel, viz. of the Poſſeſlion or Seifin of his Anceſtor. 6 Co. 2. Markal. 
- Anceſtor dies in Poſſeſſion, and the Land deſcends ; or Rightful, when only the Right 8 from 


d Tenements only, and ſhall be ace to the Lord or Bailiffs of the Manor of which the Land 1 is 
Vide Droit, (B. 1.) 
ha Suggeſtion, the Writ is directed to the Sheriff returnable in C. 
where the Land is held of the King in Capite. Vide Droit, (C. 1 * ” . 
Vide Droit (D.) 
ho has the Fee. Juris utrum lies for a Parſon, Se. Vide in Aare Impedit, (B. 1.4. 
in Fee, againſt the other, who enters into the Whole, F. N. B. g. B. 
band, to do Right in his Court to the Wife, when ſhe has only had Part of her Dower. Vide Dower, (G.1.) 
are pleadable _y in the Court there. Vide Ancient Demeſne, (G. 1, &c.) 


e Land, which the Tenant diſclaims to hold of him. Vide Droit, (F. ) 
by Metes between two adjoining Vills. Yige Droit, (L.) 
ant dies in his Homage, and a Stranger ſeizes the Body, or Land of the Ward. Vide Gardien, (H. 1.) 
his Tenant deforces him of his Rent, or other Services. Vide Droit, (G.) 
, Where the Tenant ceaſes two Years, and there is no Diſtreſs for the Services. Vide Cæſavit. 
t Heir. Vide in Eſcbeat. ON | 
s the Inheritance, when he flies out of the Manor. Vide Villenage, (C. 1. 2.) 
ind, againſt him who claims Common there. Vide Quo jure. 
- his Mill, as he ought by Tenure, or Preſcription. Vide Droit, (H.) 
ord, without Coercion, has Seiſin of greater Services. Vide Droit, (I.) 
be acquitted, when he is diſtrained by the Lord Paramount. Vide Droit, ne ) 
er Dower. Vide Dower, (G. 2.) 
e a Nuſance, &c. Vi de Ryod permittat. 
In Deſcender, F. N. B. 211. L. 
0 Remainder, F. N. B. 217. D. 
KReverter, F. N. B. 219. E. 


an Aſſiſe. Vide Dum fuit infra AÆtatem, (H.) 
claims by him who made the Diſſeiſin. 
claims in the ſecond Degree. 


after all the Degrees. 


Death of the particular Tenant. F. N. B. 203. E. To _ 
Term expired, which is called Ad Terminum qui  prateriit. F. N. B. 201, D. 


Matrimonii prælocuti. F. N. B. 205. 


— non fuit Compos Mentis. Vide Dum fuit infra Ætatem, (B.) 
dect, Infant, &e. Fr umn fue e Vide Dum fuit nfl * (A.) 
vmmunem Legem, which lies after the Death of the Tenant. F. N. B. 49. D. F. 220. 

In Caſu Proviſo by the Stat. Glo. 7, in the Life of the Tenant in Dower. Vide Dum fuit infra Atatem, (D.) 
ne Conſimili caſu = the Stat. W. 2. 24. in the Life of any other — Tenant. Vide Dum fuit infra Kualen, E.) 
„ Vita. Vide Baron and Feme, (I. 3.) 

Cui in Vita; for the Heir of the Wife. 
nte Dovorts um. Vide Dum _ / mfra Etatem, (G. ) 


ut ante Divortium. 


inceſtor dies ſeiſed, and a Stranger POOR Vide Aljiſe, (C. 1, &c.) 
after the Death of the Grandfather, 5 
Granfather. e bt ide Aſſiſe, (D.) 
Couſin. * 
the Death of the Anceſtor, enters and ouſts the other. Vide Afiſe, (E.) 


Hh 
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ACTION. 


* 


A Bat Action is. fach as Concerns the N 1 by which nothing 


Ex Jamages can be recovered. Brac. 102. Jon. 214. 


| Whena perſonal Action dies with the Perſon, and when not, Vide i in 
Atminifiration, (B. 13.) —Treſpaß, (B. 5.) 


Mixt Actions are thoſe, in which the Freehold is LA and. * Da- 


mages. Co. Lit. 284. b. 


As, in Aſſiſe of Novel Diſſeiſm. Co. Lit. 285. a. Lit. Sed, 494. 
uare Impedit, and Darrein Preſentment. Lit. Sed. 493. 


Curia Claudenda, which lies againſt the Tenant of the Freehold, for not 


incloſing his Land, to the Nuſance of the Plaintiff; and the Judgment ſhall 
be, that he ei the Land, and rendet Damages. 


Warrantia Charte, in which the Plaintiff ſhall have Judgra ent t for the 


Warranty, and alſo for Damages. 


Waſt. Lit. Sed. 492. 


e Firmæ. 


I 00 2 An Action does not lie befoze a Cauſe of Action 


accrued. 


N Action does not lie before a Cauſe of Action accrued. 
When this may be pleaded in Abatement, Vide Abatement, (G. 6 * 


Or, aſſigned for Errir ; As, in Debt upon an Obligation payable. at Mich. 


& and the Original was teſte'd 15 Sept. returnable Ofab. Mich. and becauſe 
the Original was teſte d before the Cauſe of Action, the Judgment was re- 
verſed. R. Cro. El. 32 5. Vide 1 Leo. 186. 


So, in Aſumpfit, where the Plaint was entred 167 May, upon a Promiſe 


on the 47h May, to pay 19th May. R. 2 Cro. 70. Tel. 70. 


So, where "4 Plaintiff declared, that the Defendant 23d Dec. aſſumed; 
where it appeared, that the Promiſe was made 2 34. Dec. to pay 2 34 January. 
R. Cro. Car. 57 5. 

That the Defendant W to pay 30 Shillings a Year for an Houſe, 
and the Plaintiff demands 4 5 Shillings for an Year and an Half; for he can- 
not demand for a Year and an Half; for it is payable annuatim; and if 


intire Damages are given, it is void for the W ole. R. Litt. 61. 


So, in Ejectment, if Ouſter be alledged after the Teſte of the Original, 
R. Jon. 304. Cro. Car. 272, 282. 


So, in Debt upon a Bond for. Performance of Covenants; if a Breach be 
aſſigned for a Time after the Action commenced, , it will be bad. R. 


1 Sid. 37 | 
| So, in Debt upon a Bond for Payment of Money, which 1 8 FR 
| before Plea ; if it be after. Action commenced, it is bad. Semb. Cont. 


I Sid. 30 8. 
So, in Covenant by an Aſſignee, he cannot recover for a Breach before” 


the Affignment. R. 3 Leo. 51. 


' So, in Treſpaſs for taking of Tithes, which the Plaintiff claims in | Right 


of his Wife; if upon the Evidence the Taking ap $ before the M 
the Plaintiff ſhall be nonſuited. R. 1 Leo. 10% 


Writ of Annuity. Co. Lit. 28 5 a. Cont. R. Im 214. Cre. Car, 171, 


4 And, if it be not pleaded in Abatement, yet if it appears upon the Re- 
cord, it may be moved in Arreſt of judgment. 2 Lev. 1 Carth. 1 4 
; 5 Vide Sho. 147. 
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(D. 4) 
Mixt. 
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| © before a Cauſe of Adtion accrued, which is not relied upon, but the Plain- 


another Perſon exhibited another Information and had Judgment thereon, 


Car. 272, 282, 575, R. Sho. 147. Jon. 304. 


Action, it is not Error. R. 2 Cro. 561. 


does not declare before. R. 2 Mod. Ca. 343. 


of a Day certain in the Term, as it may, which relates to the firſt Dy 


s not r for the Cauſe is not depending *till the Defendant is in- Cul. 


the Bill was not then filed. R. 1 Sid. 432. Vide 1 Vent. 135. 


£7 R. I Vent. 264. 


f 


ACTION. 


80, in Nuare Impedit upon a Diſturbance, if the Writ be 4s May, and 
the Replication it appears, that the Diſturbance was 29th May, the 
Plaintiff ſhall not have Judgment. R. Hob. 198. 

So, in an Action upon the Caſe for a malicious Indictment, upon which 
he was acquitted zoth OF. where the Memorandum was, quod alias ſeilicet 
Term. Sanct. Mich. which relates to the firſt Day of Mi chaokwas Term, viz, 
23d, OH, and therefore the Bill was before the Cauſe of Action. R. 
Carth, 11 —_ 

So, in pe Information for. Uſury in Michaelmas Term, the Defendant 
pleaded, Quod ante exhibitionem hujus Infor mationis, vis. codem termino M, 


the Plea was bad ; for both the Informations were at the ſame Time 

2 Lev, 141, 
And, this Error is not aided by the Stat. 18 Eh. after Verdict, tho the 
want of an Original would wing been aided. R. Cro. El. 3 25. R. Cn, 


80, if a Bill be entred to be filed at a Day before the Cauſe of Action; 1 
after Error brought for this Cauſe, the Court will not amend the Entry, 1 
that it may be according to the Judgment. 4 Med. 367. ET 

But, if the Proceſs is returnable after the Cauſe of Action, tho' it beats 
Tefte the laſt Day of the preceding Term, which was before the Cauſe of = 


So, if the Latitat be teſte'd before the Cauſe of Action, if the Plaintif 


So, if the Declaration be de Termino Paſche, and the Cauſe. of Action 
did not accrue till the firſt Day of that Term; it is not Error, if the Bil 
was filed afterwards, 2 Lev. 176. 

So, if the Declaration be de Termino Paſche Sanny in B. R. and not 


of the Term, and the Cauſe of Action accrues after the Commencement of 
the Term; yet if Bail was not filed 'till the Cauſe of Action accrued, it 


todia Mareſchalk, or till the filing of Bail. R. 2 Lev. 13. 1 Vent. 135. 
So, if an Ejectment be de Termino Paſchæ in B. R. — the Demiſe a- 
ledged at a Day after the Commencement of the Term; it is good, i 


And, it may be examined, when the Bill, or Bail was filed. Mod. Ca. 33 
1 Sid. 432. 

3o, if a Declaration in Ejectment in C. B. be de Termino Mech. and the 
Demiſe is alledged 30rb Oct. but the Original not teſte d till 2d Nov. it 1 
good. Semb. 2 Vent. 174. Vide 1 Vent. 135, | T4 

So, if in Treſpaſs the Continuando be to the Middle of the Term, if the i 
Bill was afterwards filed. 1 Vent. 264. 
- Otherwiſe, if the Continuando be carried after the End of the Term, 


So, in Covenant by an Heir, if the Breach be, That there was no Re- 
pair ſuch a Day, nor ten Years. before, which goes to the Time of his 
Anceſtor, it is not, Error ; for, out of Repair at that Day, is all that was 
material, and the ten Years before, frivolous, R. I Sal. 141. 

So, if the Defendant alledge a Matter, which ſhews the Action brought 


tiff. pleads over, and Iſſue is joined upon a collateral Point, it will not be 
Error. R. 2 Leo. 20. v. E. 110, 68, 9. Vide i in Pleader, (C. 85 * 


FE = %ͤ 4 


71 


ACTION. 


(F) Nox befoze the laſt Day. 
Jo an Action does not lie upon an intire Contract for Payment at ſeveral 
Days, till the laſt Day is paſt; as, if a Man be bound by an Obligation 


or Contract, to pay 100 l. at five ſeveral Days, Debt does not lie till the 3th | 


| : Day is incurred. Co. Lit. 292. 6. D. 3 Co. 22. 4. 
3 So, if a Man leaſe a Stock of Cattle or Goods for Years, rendring 


Rent at ſeveral Days, Debt does not lie till all the Days be incurred, 3 Co. 


22. 4. Walker. : 
But, it will be otherwiſe, if the Contract be ſeveral in it's nature; as, if 


lan leaſe Land, rendrin ng Rent at ſeveral Days, Debt lies after each Day; 
= for the Rent 1 out © 


the Land, and the Contract follows the Land. 
Co. Lit. 47.0. 202.0. 3 O. 22. 4. 


So, if Leſſee for Years aſſign his Term to him in the Reverſion, ering 


1 | Rent, which is a Surrender; and the Rent not good by Way of Reſervation, 


but by Way of Contract, yet Debt lies after each Day. R. 2 Lev. 80. 
I Veni. 242, 272. 


Or, if the Remedy is ſeveral in it's Nature; as, if a Man be bound by a 


1 Recognizance to pay 100/. at five ſeveral Days, he may ſue Execution for 
aach Sum after each Day; for it is in the Nature of ſeveral TOR. 
0. Lit. 292. b. 

Or, agree, if he fails of payment at the firſt Day, that he will pay the 
©] Whole. R. 1 Leo. 208, R. 2 Mod. Ca. 56, 7. | 


=_ So, if a Man covenants to do a Thing at ſeveral Times, Covenant lies 
F4 ** every Default. Co. Lit. 292. b. 

= So; if there be Debt upon a Bill, whereby a Man agrees to pay 57 * 
1 3 it may be after the firſt Year. R. 3 Lev. 383. 

= &o, if he contract to pay at ſeveral Days, an Aſumpſit lies for Non-pay- 
ment, after the firſt Day. Co. Lit. 229. b. R. Cont. 3 Leo. 4. 

5 As, upon a Bargain, to deliver 20 Quarteria Tritici every Year during 


| his Liſe; tho' Debt does not lie, yet an Aſumpfit lies for Default at the firſt 


WW Year. 4 Co. 94. b. Dy. 113. 4. 
VD pon an Agreement to pay 4/. by 55s. per Menſem, an Aſumpfit 853 upon 


3 2 Default each Month. R. Per three J. 2 Cre. 504. 
_ Uponan Agreement for 30 Tons of Strong Beer, and to pay 4. for each 


livered. R. 1 Rol. TS nt 
Upon an Agreement to pay 15 I. yearly for four Years, if A. enjoys ſuch 


| j Land, an Afumpfit lies for each Year that A. enjoys, before all the Years 


are incurred. R. Cro. El. $8. R. 23 Car. 1 Rol. 30. I. ö. 


W Day, and 20 /. Ge. an Afrumpft lies after each Day. D. to be fo R. 
= Cr. El. 118. Mo. 13. cont. R. acc. ſeepius, 1 Rol. 29. I. 20, 35. R. Co. 
E. 776, 87. R. 2 Sand. 337. 


Upon a Promiſe to pay Rent ammatim at Mich. and Aununciarion, 
umpfit lies after each Feaſt. R. 2 Leo, 107. 


much the Comb, to be paid at the Delivery of the laſt Corn, and he de- 


after Micb. for tho' the Agreement was intire, the ſeveral Delivery makes 
ſeveral Contracts, and the Defendant has a Remedy for the Refidae, Per 
Hale, ar * Norfolk Af. 1662. between Baker and Sutton, 


| | Ton, an Aſfumpfit lies for the 4. for fo many Tons, when they are de- 


Upon an Agreement to pay 100/. upon a Marriage, viz. 20l. at ſuch 4 = 


80, if there be a Contract to deliver ſo much Corn before Mich. for ſo 


livers only Part of the Corn; yet an Indebifatus Aſſumpfit lies for ſo much 


And 


119 


1 ACTION: 
| And Damages, given in an A/umpfit upon the firſt Default, are no B 
in an Affump/i u Ss a Default at the other Day ; for they ſhall be wa 


tended all for the Default at the firſt Day. * Dy. 113. R. Cro. Car. 241. 


x Rol. 29. J. 40. D. 2 Sand. 337. 
But, if the Jury give the intire Sum in Damages, with an Averment, that 


it was for the Whole, it will be a Bar to another Aſumpſit upon the ſame 
Promiſe. KR. 2 Gro, 50 5: 


(6) The Law does not allow One Action, upon = 
Deveral, and Diſtinct Cauſes of Action. = - 


Man cannot join ſeveral, and diſtinct Cauſes of Action in the ſame Count, 
or Declaration. 

When this may be pleaded in Abatement, V. 14 Abatement, (G. 4.) And 1 
for Duplicity in the Declaration, Vide Pleader, (C. 33.) 1 
And therefore, a Writ of Entry does not lie upon a Dzſſe;/in of two An- 

ceſtors. 31 H. ö. 14. Q. Th. D. J. 10. c. 14. / 11. 
In all Real Adlon founded upon a Title; as, in Eſcheat, Ceſſavit, Writ 


61 
of Meſne, Formedon in Deſcender, Remainder, or Reverter, &c. The De. : 
mandant cannot join Lands, accruing. by two ſeveral Tenures, or by two = 
ſeveral Gifts, in the ſame Writ. R. 8 Co. 86. b. Buckmere. F 

7 So it is bad, if a Man ſue one Attaint againſt two ſeveral Inqueſts, 
25 Ed. 3. 42. [85.0.] Th.D. I. 10. c. 15. / 1. = 
Or, join EjeAment of Ward, and Treſpaſs in the Gio Declaration, 32 
Th. D. J. 10. c. 15. J 1. Semb. 5 Mod. 91. = » 
So, a Man cannot join Actions founded upon a Tort, and upon Contra: „ 
in the ſame Declaration; for they require different Proceſs, and different 
Pleas. Dan. 3. r 
As, an Aſumpit, and an Action upon the Caſe founded upon Fraud, o WY « 
Deceit. R. Carth. 189. 5 
So, if a Man join Aſumpfit, and Trover in the ſame Declaration. R. 
2 Lev. 101. R. 3 Lev. 99. Semb. Ray. 233. 32 
If Huſband and Wie join in an Action for the Battery of both. 9 Bd 4. =: 
54. [51.] Th. D. J. 10. c. 15. / 24. 5 
Or, in Treſpaſs for Goods of the Wife taken before the Coverture, and 
Goods of the Huſband taken afterwards. 21 H. 6. 33. [30.] Th. D. * 
J. 10. c. 15. / 24. 
So, if a Man join an Ad upon the common 1. We of the Realm r 
againſt a Carrier, and Trover in the ſame Declaration. R. Paſch. 7 V. 3. [ 
between Sir F. Da Non, and Janſon. 1 Sal. 10. 5 Med. 9 1. Vide cot. 
infra. Dan. 4. 7 
80, if Huſband and Wife join in an Action for the Battery of the Wiſe, | 
and taking the Goods of the Huſband. R. 2 Lev. 20. W 
So, a Man cannot join an Action in his own Right, and an Action as 
Executor, or Adminiſtrator. . R. Hob. 88, Dan. 4. Vide infra. Adm. 
2 Lev. 110. R. cont. 2 Lev. 228. for the Judgment is the ſame for both, 
and what he recovers as Executor, or Adminiſtrator will be Aſſets. R. acc. 4 
for the Damages are intire, and it cannot be known how much ſhall be 
Aſſets. 1 Sal. 10. = 
A Plaintiff ſhall not have an Action againſt another, to charge him as 
Executor, or Adminiſtrator, and alſo in his own Right; for the Judgment / 
in the one Caſe ſhall be de benis Teftatoris, in the other, de bonis Propris. / 


2 Lev. 228. Semb. Abs. 419; R. Hob. 88. Adam. Cro. El. 406. 


_ v6, 
5 


ACTION, 
$9, a Man cannot have one Scire Facias to reverſe ſeveral Outlawries. 
29 Ed. 3. 43. 33. %.] Th. D. J. Io. c. 15. / 4. 1 

80, a Man cannot join an Action at Common Law, with an Action founded 
upon a Statute. Jenk. 211. | | 
But if, in an Action by Huſband and Wife for the Battery of both, the 
Defendant is found Not Guilty as to the Huſband, the Declaration is aided 
by the Verdict. Per Bridgman, Hard. 166. Dub. 2 Cro. 655. K. 
2 Vent. 29. Vide Pleader, (C. 87.) ; 

So, in a Declaration upon Aſſumpft, and Trover, if the Defendant be 
found Not Guilty as to the Trover, it is aided by the Verdict. Dub. 2 Lev. 101. 
R. cont. 3 Lev. 99. | | 5 

80, in an Action againſt a common Carrier upon the Cuſtom of the 
Realm, and Trover, if he be found Not Guilty for the Trover. R. in C. B. 
Paſ. 5 Ann. Vide ſupra et infra. 5 
4 So, in an Action by an Adminiſtrator upon a Promiſe to the Inteſtate, 
and another Promiſe to himſelf; after Verdict and intire Damages, it ſhall 
be intended, that the other Promiſe was made to him as Adminiſtrator. R. 
Per three J. Twiſden cont. 2 Lev. 110. 

And in Real Actions, the Demandant may join ſeveral Titles, which ſtand 
upon the ſame Foundation, in one Action: As, a Man ſhall have a Formedon 
in Reverter or Remainder, for Lands which accrued after ſeveral Entails, 

and at ſeveral Times, if they are created and limited by the ſame Deed. 

EK. 8 Co. 87.4. WL $i 

So, in Real Actions founded upon a Tort, the Demandant may ſue for 
Lands, which come by ſeveral Titles, in the ſame Action: As, he may have 

| a Writ of Right, or a Writ of Entry in the Nature of an Aſſiſe, for Lands 
= which come from ſeveral Anceſtors. R. 8 Co. 87.6. 
Or, an Aſſiſe. 8 Co. 87.6. 

S So, in Perſonal Actions, if two Cauſes of Action are of the ſame Nature, 
they may be put in one Action: As, an Aſſiſe lies for ſeveral Rents upon 

= ſcvcral Titles. Th. D. J. 8. c. 26. ,. 1, 2. Vide Dan. 3. 

: So, Annuity lies for two ſeveral Annuities. Th. D. /.8. c. 26. f. 3. 
So, an Aſumpſit lies by an Adminiſtrator for a Debt due to himſelf, and 
a Debt of the Inteſtate upon an Infmul Computaſſet with himſelf. R. Per 


FC.. 256. 
S8o, an Action upon the Caſe lies for Words, and for a malicious Indict- 
Heb. 6. 


= rctaing, and the Servant who departs out of his Service. 28 Ed. 3. 97. 
= [31-] Es. 3. 7. {c-] . Th. D. 4.10, c.18. 3. 8 

q So, Replevin lies upon ſeveral Diſtreſſes, at ſeveral Days, and Places. 
W 7h. D. J. 10. c.15. /. 3. 10 Ed. 3. 508. 29 Ed. 3. 30. [23.] 
_ So, Treſpaſs lies for ſeveral Treſpaſſes at ſeveral Places, and Times. 
30. 87.54. 3 H. 6. 53. [52.] Tb. D. J. 10. c.15.þ, 21, 22, 23. 

= Or, Debt for Rent upon ſeveral Leaſes. 8 Co. 87. 6. Vide Dan. 3. 

So, Waſte upon ſeveral Leaſes. 8 Co. 87.b. Vide Dan. 1. 


Q. 4 10:6 14 £7: | 
7. D. L 10. r. 15. J. 8. | 
£8. - 


« One Audita Querela, upon two ſeveral Matters. Th, D. J. 10. c. 15. 
13, 14. . 


three J. Twiſden cont. 2 Lev, 110. R. 2 Lev. 228, Dan. 4. Cont. 


n Action upon the Statute of Labourers lies againſt the Maſter who 


One Raviſhment of Ward, for the Raviſhment of two Daughters. Th, 
One Decies Tantum, againſt Jurors and Embracers. 41 Ed. 3. 9. b, 
One Conſpiracy, for two ſeveral Acts of Conſpiring. Th. D. J. 10. c. 15. 


Vox. I. Ti: K k One 
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ACTION. 


One Action upon the Caſe, for ſeveral Diſturbances and Treſpaſſeg. 
Th. D. J. 10. c. 18. Ei 
So, a Man ſhall have an Action for taking Goods in the Highway con- 
trary to the Star. of Marlb. 1 5. and for taking Goods, and detaining bo 
*till a Fine made, in the fame Declaration. 39 Ed. 3.25. [20.] Y. D 
. IO, c. 15. / 10. 
So, an Action upon the Stat. 8 H. 6. for a forceable Entry, and a force. 
able Detainer. Th. D. J. 10. c. 15. ,. 19 
So, a Man ſhall join Debt upon ww ad upon Contract, in the ſame 
Declaration. Th. D. J. 10. c. 15. . 9. D. 1 Vent. 366. 
Debt upon Bond, and upon Judgment. Lut. 43. 
* he ſhall Join Detinue for Charters, and for Chattels. Th. D. J. 10. 
. 6. 
* ebt, and Detinue. Th. D. J. 10. c. 1 5. , 6, 16. 5 Med. 91. 
So, Trover, and an Action upon the common Cuſtom of the Realm 
againſt a Carrier for Goods loſt. Per — 1 Vent. 223. R. 1 Vent. 36c, 
Vide ſupra contra. 
So, Trover, and an Action upon the Caſe for the Abuſe of a an Horſe. 
Adm. Lut. 101. R. Co. Car. 20. D. 5 Mod. 91. 
So, a General Treſpaſs, and an Action upon the Caſe. R. Al. 8 
A Fortiori, if in Treſpaſs a Converſion be alledged for Aggravation. R. 
Lut. 1526, R. Sho. 180. Carth. 113. 
So, Treſpaſs for a Battery of the Servant, per quod ſervitium amiſit, and 
an Action upon the Caſe for keeping a Dog accuſtomed ad mordend, oves, 
5 Mod. 1. 
So, if a Man has in himſelf diſtinct Titles, he may have one Action for 
2 Tort to both; for he does not declare upon his Title: As, a Farmer of 
Tithes by diſtinct Leaſes, two Parts by one, and the third Part by the other, 
ſhall have an Action upon the Stat. 2 Ed. 6. for not ſetting out his Tithes 
R. Nel. 63. 1 Brownl. 86. 2 Cro. 68. Mo. 914. 
So, Actions for ſeveral Cauſes in the ſame Declaration will be aided by 
Verdict. R. . I 8 9. Vide ſupra. | 


* 


au o: Cireuity of Action. 
O the 1005 abhors Circuity of Action; and therefore, if an Admin. 


ſtrator recover in Trover, and then the Adminiſtration i is repealed, the 
Defendant ſhall have an Audits 2yerela, to avoid the Circuity of Action, 
if the Plaintiff was to ſue Execution againſt him, and then the new Ad- A4 
5 miniſtrator was to have an Action againſt the Plaintiff for the Money re- 
. covered. R. 2 Sand. 149. 

So, if a Man, upon the Credit of B. lend Money to A. which is applied 
to the Uſe of A. but is not put to Account by A. upon an Account made 
between him and B.— The Lender ſhall have an Account in Chancery 
againſt A. for avoiding the Circuity of Action, if he was to be put to his Ac- 
tion againſt B. and B. to an Action againſt A. R. in Chanc. and upon Ab- 
peal affirmed in Parliament. Ca. in P. 17. —_ 

But, a Cauſe of Action againſt a Plaintiff will bo no Bar to an Aetion b) f 
him for avoiding Circuity of Action, when the Recovery in both Actions is; 0 
not equal: As, in Waſte, it is no Bar, that the Plaintiff covenanted to re- 1 
Pair; for, in Waſte he ſhall recover treble Damages, in Covenant only 
Ag Mo. 23. 


3 —-:-- fa 
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(1) Noz two Actions koꝛ the ſame Cauſe, 


O an Action does not lie twioe for the ſame Cauſe; and therefore, 

if a Man be twice proſecuted for the ſame Crime, Auterfoits acquit, 

or Auterfoits convict, or Attaint, is a good Bar. Vide Appeal, (G. 9. 11.) 
80, if two Actions are commenced for the ſame Cauſe, it may be pleaded 

to the one, that another Action is depending; De quo, vide in Abatement, 

H. 2 

F | ( So, 1 a Stranger recover, pending another Action for the ſame Thing, 

q that may be pleaded in Abatement. De quo, vide in Abatement, (H. 54.) 

1 So, Satisfaction to one, is a Bar in an Action by another for the ſame 

| Cauſe Vide * (K. 1, &cc. ) | 


FC ben a Snowy in one Action is a Bar to 
another. 


(K. 1.) In Real Actions. 


YO, in all Real Actions, if the Demandant recover upon Demurrer, Con- 
1 feffion, or Verdict, &c. that will be a Bar to ſuch Action for the ſame 
5 Thing for ever. 6 Cv. 7. a. Ferrers. | 
As, a Recovery, or Bar in an Aſſiſe is a Bar in every other Afliſe for the 
fame Cauſe. 6 Co. 7. b. I Leo. 24. 
__ Tho' the Land be then named otherwiſe, if the Plea was to Lands put in 
View, and it be averred that the fame Land was put in View. R. 
1 Leo. 2 
=_ So, it will be a Bar to another Real Action of the like Nature. 6 Co. 
7. 4, b. 5 
= As, a Recovery, or Bar in an Affiſe, is a Bar in a Writ of Entry i in . 
Nature of an Aſſiſe; for both are of his own Poſſeſſion, and of the ſame 
Nature, between the ſame Parties. 6 Cp. 7.6, 
So, a Bar in a Writ of Aiel, is a Bar in a Beſaiel, or Cyfmage; for theſe are 
1 and of the ſame Nature. 6 Co. 7.6. 
A fortiort, it will be a Bar to another Real Action of a baſer Nature. 
. · L7, 


| So, a Retraxit entered, will be a Bar to another Action for the ſame Cauſe, 
An. Dal. 78. Cro. Car. 551. 


3 ; LE 


(K. 2.) In Lnfornnions 


So, in an Information * Ukery, Judgment in 1 Information for 
the ſame Uſury, is a Bar. Semb. 2 Leu. 141. 


In an Action by Qui tam, &c. Conviction at the Suit of the King, is a 
Bar. Semb. Lut, 208. 


So, Judgment in an Action by another Nui tam, &c. Semb. Lut. 20 9. 
In an Information for Recuſancy, a Prior Conviction for the ſame Recu- 
1 wes Juſtices of Peace, or at the Aſſiſes. Wi in. Ent, $22, 524, 1 


(K. 3.) 


; SET FOR 


(K. 3.) fn Perſonal Actions. 


So, in Perſonal Actions, a Recovery upon Demurrer, Confeſſion, or Ver- 
dict, Sc. is a Bar to every other Perſonal Action for ever; for no one per- 
ſonal Action is of a higher Nature than another ; and therefore, the Party 
has no Remedy but by Error, or Attaint. R. 6 Ce. 7. Go. E. 5 

As, in Debt upon Bond, if Judgment be for or againſt the Plaintiff, nei. 
ther he or his Executors ſhall ever have an Action upon the ſame Bond, 
before or after Execution, ſo long as the firſt Judgment ſtands in force. 
R. 6 Co. 45. 1 Sand. 91. 

Tho' a Writ of Error be depending of the firſt Judgment. R 6 Co. 45. 

So, a Bar in a Perſonal Action upon Verdict, or Demurrer, is a Bar to 
another Action for the ſame Cauſe : As, a Bar in Treſpaſs upon a De. 
murrer, tho' in the former Action there was bad Pleading. Sen, 

Tut. 1420. 

So, a Recovery in a Perſonal Action in a Court of Męſiminſter, may be 

' pleaded to an Action for the fame Cauſe in an inferior Court; as, a Reco- 
very in Debt upon a Bond: For the Record of the ſuperior Court may be 
removed by Certiorari into Chancery, and transferred by Mittimus to the 
inferior Court. R. 1 Sand. 98. 

So, Though the Action be of another Nature: As, a Recovery i in Debt, is 
a Bar in an Aſſumpſit upon the ſame Contract, et e contra. 4 0. 94.6. 
Slade. Adm. Tel. 84. 

So, a Bar in Treſpaſs, if the Property be e will be a Bar in 

' Trover for the ſame Taking. R. 2 Mod. 319, 320. Vide Pol. 634. 
Vide infra. 

A Bar in Detinue upon Wager of Law, will be a Bari in an Action upon 
the Caſe for miſ-uſing the ſame Goods. Pol. 6 37. 

A Bar in Debt by Wager of Law, will be a Bar i in an Aﬀumpft for the 
ſame Money. Pol. 637. 

So, a Recovery in Ejectment, will be a Bar in Treſpaſs. R. 1 2 313. 
3 Leo. 194. 

So, a Recovery in an Action upon the Caſe for erecting a Nuſance, will 
be a Bar to an Action for erecting the ſame Nuſance at a ſubſcquen 
Day; tho' the Plaintiff might have had an Action for the continuing of 
it. R. 1 Sal. 10. 

So a Recovery in an Appeal of Maibem, will be a Bar in Treſpaſs for 
the ſame Battery. Cont. 2 Rol. 570. l. 8. 

So a Recovery for a Battery, in Treſpaſs for Aſfault and Battery, is a Bar 
in an Appeal of Maibem for the fame Battery. R. Mo. 268. 4 Co. 43.0. 
1 Leo. 319. R. 1 Sal. 11. Vide infra. 

A Recovery in Treſpaſs, is a Bar to Trover for the ſame Goods. Senl. 
Ray. 472. et Cro. Car. 3b. Cro. El. 668, Dub. Win. Ent. 61, 62. Put 
ſupra, et infra. 

A Recovery in Replevin, is a Bar in Treſpaſs for the ſame Taking, Th. 
D. I. 11. c.38. / 39. 14 H. 7. 12. 6. : 

And a Recovery in Treſpaſs, is a Bar in Replevin. fo 3 Lev. 124. 

So, a Bar in an Action for Words, is a Bar in another Action for the ſame 
Words, tho! they are then explained or interpreted. R. 3 Lev. 248. 

So, a Recovery by a Leſſor in Trover againſt a Stranger for cutting down 
22 will be a Bar in Waſte againſt the Leſſee for the ſame Cutting. Q 
Al. 84. 
5 So, a Bar in an Aſſiſe upon the Title, wilt be a Bur in Treſpaſs. K. 
Goab. 1 34. 
| Et, 3 Otherwiſe, 


*.4 
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ACTION. 


Otherwiſe, if the Bar in the Aſſiſe was upon the General Iſſue, Nut tort, 
I 
_ 7 hough the Recovery be fda upon a collateral Reſpect; as, a 
Recovery in Debt upon the Stat. 2 Ed. 6. 13. for not ſetting out Tithes, 
is a Bar in an Action for the ſame Tithes, tho' the Recovery was not of 
the Tithes themſelves, but of Damages for the Contempt againſt the Statute. 
R. Tel. 6 
* A Recovery upon a Promiſe to pay Money due upon a Bond in an A, 
ſumpfit, is a Bar in Debt upon the ſame ond. n. N. oro. 
El. 240. 
bs a Recovery in Treſpaſs, or a Bar, will be a Bar in Trever for the ſame 
Cauſe, tho' there were other Parties. Semb. Cro. El. 667, 8. R. Sho. 146. 
Vide ſupra. 
So, a Recovery in Aſſault and Battery, will be a Bar in Aſſault, Battery, 
and Mathem, for the ſame Battery, tho' a greater Miſchief afterwards ap- 
pears; for that is only an Aggravation of the ſame Battery. K. 1 Sal. 11, 
Vide ſupra. 


(K. 4.) Recovery againſt one, 
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So, in Actions, in which the Damages are uncertain, a Recovery and 
Execution againſt another for the ſame Cauſe, is a Bar to another Action 
for the ſame Cauſe; as, in Treſpaſs done by ſeveral, a Recovery and Execu- 
tion againſt one, is a Bar i in an Action againſt the others for the ſame Treſ- 
paſs. R. Yel. 68. R. 1 Leo. 19. 3 Leo. 122. 

So, in a Battery by ſeveral, a Recovery againſt one, is a Bar in an Adiion 
againſt the others for the ſame Battery. R. Nel. 68. 

So, in Trover for Goods. R. Mo. 762. R. Yel. 67. 2 Cro. 73. 

So, in Aſſault and Impriſonment. Lut. 945. 

So, in an Action upon the Caſe by one Obligee for cancelling a Bond 
made to him, and others. Per two F. Lat. 124. 

So, upon a Bill of Exchange, if the Owner recover againſt the n 
it will be a Bar in an Action upon the ſame Bill againſt the Indorſor. R. 
Per three F. 3 Mod. 86. But the Judgment was afterwards reverſed. 
Tut. 882. Vide Poſt (L. 4.) 

A Recovery againſt one Obligor, and Execution, will be a Bar in Debt 
againſt the other. R. Mo. 29. Vide Poſt (L. 4.) 

And, it is not neceſſary to ſay, where the Recovery was; for it ſhall be 
tried by the Record. R. Mo. 29. 

So, a Recovery in an Action upon the Caſe by ſeveral, will be a Bar in 
an Action by one of them for the ſame Matter, tho it varies in ſome Par- 
ticulars. R. Per three F. Jones C. J. cont. 3 Lev. 180. 

So, a Recovery is ſufficient without Execution; for by the Judgment a 


Matter before uncertain is reduced to a Certainty. R. Tel. 05.0 2 Co. 73. 
R. 6 Co. 45. | 


(L) Mhen not. 
(L. 1.) But a Bar in one Action, is no Bar to an Adtion of a 
higher N ature. 


4. 


B UT in Real Actions, if the Demandant be barred by Judgment upon 


a Verdict, Demurrer, Confeſſion, Sc. he may have another Action 
of a higher Nature. 6 Co. 7. b. 


Vor. I. N gs Abs, 


ACTION. 


As if he be barted in an Action of his own Poſſeſl on, as an Affiſe of 
Novel D:ſſeifin, upon ſhewing a Deſcent or other ſpecial Matter, he ma 


have an Aſſiſe of eee Aiel, Beſaiel, Entry ſur Diſſofo wy 14 


Anceſtor. 6 Co. 7.6 

So, if he be barred in a Formedon in Deſernder, he may have a Formedn 
in Reverter, or Remainder. 6 Co. 7.6. 

So, if he 'be barred in a Dum fuit infra ætatem, he may have a Writ of 
Entry fur Diſeifm. 75. D. J. 11. c. 38. .. 6. 

80, if he be barred in any Action upon the Seiſin of his Anceſtor, or his 
own Poſſeſſion, he may have a Writ of Right. R. 6 C. 7. 6. 


L. 2.) 80 a Bar to one who has only: a particular Right, is 
no Bar to an Action of the fame Na ature by another. 


© Bd, if a Demandant, barred in à Real Action, had only a qualified Right, 
that is no Bar to another Action of the ſame Nature by his Iſſue, or Suc- 
ceflor ; as, if Tenant in Tail be barred in a Formedon by Verdict or De- 


murrer, the Iſſue ſhall have a new Formedon ; for he claims not only as | 


Heir, but alſo Per formam dont. 6 Co. 7. b. 
So, if he be barted in a Writ of Error by his own Releaſe, the Iſſue ſhal 
have a new Writ of Error. 6 Co. 7. b. 
So, if a Parſon, Prebendary, &c. be barred in a Real Action without 
608. K in Aid of the Patron and Ordinary, that is no Bar to his n, 
Co | 


bs 3:) Nor to an Action by the ſame Perſon 18 another 
Right. 


So, if a Demandant be barred in a Real Action, he may Have another 
Action for a collateral Right; as, a Wife, barred in an Aſſiſe, may have a 
Writ of Dower. Th. D. J. 11. c. 38. ſ.9, 10. 

But, if an Obligation be upon Condition to do two Things upon Requeſ, 
and the Defendant pleads, No Requeſt to do one of them, and there is: 
Verdict againſt the Plaintiff, he ſhall not have another Action upon the ſame 
Obligation for not doing the other Thing. R. _ 371. 6. 


(L. 4.) N. or, if the Bar in the former Action was upon Plea 
to the Writ And other Inſtances. 


So, in Actions Real or Perſonal, if the Demandant or Plaintiff be barred i 


by Judgment upon Verdict, or Detnutrer, when the Tenant or Defendant 
pleaded only to the Writ, and not to the Action of the Writ, the Deman- 
dant or Plaintiff may have the fame Action again. 6 Co. 8. 4. | 
As, if an Executor ſue as Adminiſtrator, and is barred, he may have an 
Action afterwards upon the ſame Obligation as Executor. R. 5 Co. 33.4. 
Th. D. J. 11. c. 38. ſ.13. R. 2 Cro. 15. 
If a ws. 12 abates, the Plaintiff may have another Replevin. Th. D. 
£377? | 
In . it is no Bar, That the Plaintiff was barred in an Inſinnil com- 
puraſſet for che ſame Goods, where the former Action was brou gt before 
the Account ſtated. R. 2 Mad. 294. 


$0, 
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„ : ACTION. 
_ 5 4 Resorery in an Aſſiſe for Lands in Lee juxta Tunbridge, is no Bar 
n Treſpaſs in his Land in Tunhridge, tho averred, that the ſame Land was 


"Wo 
3M 


Nul fort, Sc. R. 1 Leo. 24. | 
Ho, a Bar in Action by one as Servant, is no Bar in an Action by ths 
__ Maſter for the fame Thing, if the former Action was not with his Privity : 
= As, in Replevin, if the Defendant make Conuſance for Rent as Bailiff to A. 
it is no Bar to a Conuſance afterwards for the ſame Rent, unleſs it appears, 
that it was with the Aſſent of A. Semb. 2 Lev. 210. 
13 an Action upon the Caſe, if the Plaintiff was barred upon a Default 
of the Venue, or other Defect in the Declaration, that will be no Bar in 
another Action for the ſame Cauſe. Semb. 2 Mod. 42. | 

3 So, a Nonſuit in an Appeal of Mayhem, tho' peremptory in that Action, is 
no Bar in Treſpaſs for the ſame Battery. 2 Rol. 570. J. 6. us 
_ 5, if the Tenant or Defendant plead to the Action of the Writ, and 
tze Demandant or Plaintiff, who has miſtaken his Action, be nonſuit, or 
= diſcontinue, he may afterwards have his rightful Action; as, if a Man bring 
2 Frmedon in Remainder, where it ought to be a Formedon in Reverter. 


60.7.6 3 
Ik he be barred in Replevin, for want of an Averment, or other Miſtake 
in the Manner of the Plea. 2 Lev. 210. 


So, if the ſame Evidence does not maintain both Actions, a Bar in 


one is no Plea to the other; as, a Bar in Treſpaſs is no Plea to Trover for 


= the ſame Goods; for Trover lies upon a Bailment, but Treſpaſs lies only 
WS upon a tortious Taking. R. Ray. 472. 3 Mod. 1. Pol. 634. Dub. 2 
Vent. 169. And Pol. 644. ſays, that Error was intended. R. cont. Sho. 146. 
Pide Ante, (K. 3.) 885 8 585 4 
WS So, a Bar, or Recovery in an Aſſump/it, is no Bar in Debt upon a Judg- 
ment, or Specialty. Cro. Car. 6. _ hn 
S8o, a Judgment, or Bar in Eje&ment, is no Bar in another Ejectment up- 
on a new Demiſe. Mar. pl. 92. ne | 
S8o, a Recovery in Debt for Rent due at Mich. is no Bar in Debt for 
Rent due at a former Day. 1 Lev. 44. 
3 Nor is a Conuſance, or Avowry for Rent due at Mich. a Bar to an Avowry 
for Rent due from the ſame Tenant at a former Day. R. 1 Lev. 43. 
=_ So, in an Action in an inferior Court not of Record, a Recovery is no 
Bar to another Action for the ſame Cauſe in a Court of Weſtminſter ; as, 
W 2 Judgment upon a Bond in the County Court is no Bar to an Action upon 
the ſame Bond in C. B. Adm. 6 Co. 45.0. R. cont. 2 Lev. 93. Semb. acc. 
i the inferiot Court had no Juriſdiction. 3 Lev. 234. 5 
So, Judgment in a Court Baron in Treſpaſs, is no Bar to an Action for the 
fame Treſpaſs in the County Palatine Court: For the Action in the Court 
Baron was not vi et armis, and fo it is not the ſame Treſpaſs; or it was vi 
et armis, and then the Court Baron had no Juriſdiction. R. 2 Lev. 93. 

So, an Action, and Recovery of Damages in one Reſpect, is no Bar to 
another Action for the ſame Goods in another Reſpect ; as, a Recovery 
in Treſpaſs Qyare cepit et abduxit oves, and 2 d. Damages, is no Bar in 
Dover for the ſame Sheep; if the Plaintiff replies, That the Recovery in 


R. Cro. Car. 36. 

Nor, in Repkvin for the ſame Beaſts; if it be fo replied. Semb. 
3 Lev. 125. | wa 
So, a Recovery and Execution againſt one, where the Thing demanded 
is certain, is no Bar in another Action againſt another upon the ſame 
Foundation ; as, if two be bound by a Bond, a Recovery and Execution 


I againſt 


wt in View; if the Plea was not to the Land put in View, but generally, 


Treſpaſs was only for the Taking away, and not for the Value of the Sheep. 


ACTION. 


againſt one, is no Bar in an Action upon the ſame Bond againſt the other 
Obligor. D. Tel. 67. 6 Co. 45. 4. 2 Cro. 74. 

So, Judgment and Execution againſt one, who was permitted to eſcape 
by the Sheriff, is no Bar to an Action upon the ſame Obligation againſt 
the other Obligor; for an Eſcape by the Sheriff! is no Satisfaction to the 
Plaintiff. R. Cro. Car. 75. 

So, Judgment againſt the Drawer upon a Bill of Ros, is no Bar 
againſt the Indorſor of the fame Bill. R. Lut. 882. Vide Ante, (K. 4.) 

So, a Retraxit entred in Debt againſt one Obligor, is no Bar! in Lebt 1 

againſt the other Obligor. Dub. Jon. 451. Cro. Car. $51. 6 | 
- So, another Action and Judgment upon it, is no Bar, if the Plaintiff Was 
not barred by the Judgment; as, in Debt upon an Obligation, another ction 
upon the Kine Obligation, and upon Non eft factum a Verdict for the Ve- 
fendant, and Judgment Qod eat inde fine die, is no Bar; for the Judgment ig 
not Wood _ nibil capiat per breve. R. 2 Cre. 284. 


ed 


tl 


00 Election to have One Action, 02 Another, 
(M. 1.) Aſſiſe, or Adton u pon the Caſe. 


N many Caſes the Demandant or Plaintiff may elect either to have one 
Action, or another: For in all Caſes, where the Regiſter has two Writs 
for the ſame Caſe, the Plaintiff may have the one, or the other. R. 4 C. 
05. 8. a. 8 
So, if a Man intirely ſtops the Way, — &c. of another ſeiſel 
in Fee, Cc. he may have an Aſſiſe, or an Action upon the Caſe, 1 Rol. 104. 
J. 30 ad 50. 
a So, if one ploughs his Common, whereby it is intirely loſt. 1 Rel. 104. 
45 

So, an Aſſiſe of Nuſance, or an Action upon the Caſe, 2 Rol. 49. Vit 

 Aetron upon de Cafe for a Nuſance, * I.) 


fr 


(M. 2.) Action upon the Caſe, or Treſpals. 


So, a Man may ſometimes have an Action upon the Caſe, or Treſpaſs, at 
his Election; as, if any one takes out of his Poſſeſſion Wood cut down 
by him. R. 1 Rel. 105.5. 37, 

Or, diſtrains the Tenants of the Lord Paravail to come to the Leet oi 
the Lord Paramount. 4. Co. 94. b. 

Or, diſtrains for Toll when it is not due, or Goods not diſtrainable. 
4 Co. 94. b. | 

Or, reſcues a Defendant taken upon a 0 apias at my Suit. R. 2 Ro. 556. 
6.36; . 3 _ 

80. * he ſeizes for a Heriot, &c. not due. R. 2 Cro. 50. = - 
| So, if he detains a Ship taken for a Voyage, the Maſter of the Ship, who Wl 
had the Poſſeſſion, ball have an Action upon the Caſe, or Treſ paſs. R. 
1 Sal. 11. Gr 


(M. 3.) Action upon the Cale, or Debt. 


So upon every Contract executory, a Man may have an Action upon the 
= or Debt. 4 Co. 95. 1 Rol. 593. J. 10. 


(M. 4 
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ACTION. 


(NM. 4.) Debt, or Covenant. 


So, where a Man eovenants to do a Thing under a Penalty, the other 
may have Debt, or Covenant. 1 Rol. 592. J. 40. 1 
| If a Covenant be to pay Rent, or other Sum at ſuch a Day, he may have 
Debt, or Covenant. 1 Rol. 5 18. J. 1. R. Cro. El. 797. 

So, if he ſay by his Deed, I am content fo pay. 3 Leo. 119. 


(M. 5.) Action upon the Caſe, or Account. 


So, where a Man is accountable for Money, or Goods, an Action upon 
the Caſe lies againſt him, or Account, at Election. 1 Sal. 9. Vide Afion 
upon the Caſe upon Aſſumpſit, (A. 1.) e 5 

As, if A. be twice paid for the ſame Goods. R. Jon. 196, 7. 


(M. 6.) Detinue, Replevin, or Treſpaſs. 


So, a Man may have Detinue, or Replevin, or Treſpaſs for Goods taken 


| tom him by Wrong. Cro. El. 824. 2 Cro. 50. 


(M. 7.) Trover, or Treſpaſs. 
Bo, he may have Trover, or Treſpaſs, at Election, for Goods taken by 


Wrong. R. Cro. El. 824. 2 Cro. 50. 


(M. 8.) Action upon a Statute, or by Common Law. 
So, he may have an Action upon a Statute, or by Common Law. Vide 
Action upon Statute, (C.) : 
(M. 9.) Suit in the Temporal, or Spiritual Court. 


So, ſometimes a Man has Election to ſue in the Temporal Court, or in 
the Spiritual Court; as, for a Penſion by Preſcription. F. N. B. 51. B. 


I Sid. 146. 


) In what County an Action ſhall be ſued. 
(N) I 5 en 
(N. 1.) When in the proper County. 


VERY Action for Recovery of the Seiſin, or Poſſeſſion of Land, ſhall . (N. 1.) 
be brought in the County where the Land lies. Bract. 189, 414. e 2 
So a Curia Claudenda ſhall be brought in the County, where the Land 
lies, to which the Incloſure ought to be made. Dy. 38. 


But before the Stat. 27 H. 8. 26. which divided Vales into Counties, an (N. 2.) 
Action for a Seigniory or Barony in Wales, being out of any County, was to Fer, Land in 
be brought in ſome County in England, neareſt to the ſaid Seigniory or Ba- Wales, &c. 


| Vide Wales, 
rony. Th. D. J. 7. c. 2. J 2. But this ſeems to have been founded upon (b. 


an Ancient Statute now loſt. Yau. 404, &c. 


— 


And this extended only to Lordſhips Marchers, and not to any other 8 
ni 


Vol. I. 20 + And, 
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(N. 3.) 


two Counties. 
When it lies 
in Confinio 
Cmitatus. 


(N. 4.) 
Action in 
which the Iſ- 
ſue may ariſe 


upon the 
Land. 


For Land in 


ACTION. 


And, there was no need, that the Writ ſhould ay, that the County way 
adjoining ; ; for that ſhall be intended prima facie. R. 35 H. 6. 30. 4. Vid, 
Vau. 409. 

But an Ejectment, &c. for Lands in Brecknock, or other County in Wales, 
ſhall not is tried in Monmouthſhire, which is made an Engliſh County by 
the Stat. 27 H. 8. but in the S of Hereford, which is the next 
County. R. Hard. 66. 

So, if Iſſue be joined upon Land in Berwick, which is Part of Scotland 


it ſhall be tried in the County next to Berwick. 1 Mad. 1 Vent 58. 
90. 1 Sid. 382. 


So in Perſonal Actions, if the Iſſue ariſes in Berwick, the Yerire ſhall be 
directed to the next County. 1 Sid. 382. 
So, if the Land lies in a County Palatine, it ſhall be tried in the nent 


County ; ; as, in Ejectment for Land in Ely, upon a Suggeſtion, S, nul, 
ingredi 22 ad Jurat., &c. the Venire facias ſhall be "+ Vicineto ; from © the 


next Vill in the County of Cambridge. 1 Sal. 183. 
So, if the Land lies in Ireland, or the Plantations. R. Mod. Ca. 194. 
And a Suggeſtion is ſufficient, without a Confethon, or Mient dedtro of 


the Defendant R. 1 Sal. 183. 


But an Indictment, or Appeal of Felony in Wales ſhall be brought and 
tried there, and not in the next County. R. Jon. 255. 
Or, the Felon may be removed by Habeas Corpus, and indicted in an 


Engi 75 County. R. 2 Med. Ca. 14.5. Vide Wales (D.) 


An Aſſiſe lies by the Common Law in Confinio Comitatiis for Common of 
Paſture, Turbary, or Piſchary, in one County, appendant or appurtenant to 
Land in another County. Co. Lit. 154. 4. F. N. B. 180. 4. 

So, for a Nuſance in one County to Land in another. Co. Lit. 1 54. 4. 
So now by the Stat. 7 R. 2. 10. an Aſſiſe lies in Conſinio Comtatiis, for 
Rent iſſuing out of Land in two Counties. Co. Lit. 154. 4. F. N.3 


180. A. 


And that, if there are twenty Counties intervening. Co. Lit. 154. 4. 

Or, the Land-lies in twenty Counties. Co. Lit. 154. a 

The Writ in Confinio Comitatis muſt mention, that the Land, Sc. lies 
in both the Counties. 35 H. 6. 30. 4. 


So every Action, in which the Iſſue may ariſe upon the Land, muſt be 
brought, where the Land lies; as, a Right of Ward of Land. 7 Co. 2.6 

Intruſion of Ward; tho the Refuſal, or the Seigniory be in another 
County. 7 Co. 2.6. 

Right of Ward of the Body ; for that favours of the Land. 7 Co. 2.6. 

Writ of Forfeiture of Marriage; for that ſuppoſes an Intruſion upon the 
Land. 7 Co. 3. a. 

Writ de valore 3 7 Co. 3. a. Unleſs there was a Tender and Re- 


fuſal of Marriage; for then it ſhall be brought where the Refuſal was. 


78 OY 
So, a RQuare Inpedit ſhall be always brought, where the Church i. 
7 C0. Jo 64. 

Except in the Caſe of the King. 7 Co. 3. 4. 

And a Quare Incumbravit. 7 Co. 3. a 

So, a Ruare Impedit of a Prebend ſhall be brought 3 in the CH, 
where the Cathedral is, and not, where the Body of the Prebend is ; ; for he 


ſhall be inſtalled in the Cathedral. 7 Cb. 3. a. R. Dy. 194: 6. 


So, a Warrantia Charte upon a Fine, or Feoffment with a Warranty ſhall 
be brought, where the Land lies. Sen. pf Wn : 
0, 
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ACTION. 
So, Waſte ſhall be brought, where the Land lies. 7 Cs. 2. 6. Dy. 40. b. 


Tho' it be in the Teuuit, in which Damages only are recovered, 
Co. 2. b. 

And, tho' the Leaſe be made in another County. 7 Co. 2. b. 
So, Debt for a Fine upon a Copyhold muſt be brought, where the Land 


So, Debt for Rent, when it is not founded upon the Contract, ſhall be 
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brought, where the Land lies; as, Debt by the Aſſignee of a Reverſion for 


Rent payable, and upon a Leaſe made, in another County. R. Cro. Car. 
184. Semb. Cro. Car, 143. 1 Sand, 238. 1 Lev. 259. R. Jon. 43. 
So, Debt by the Leſſor againſt the Executor of Tenant for Life, for Rent 


I behind in the Life Time of the Teſtator. Semb. 7 Co. 3. a. 


So, Debt by an Executor by the Sz. 32 H. 8. 37. for the Arrears of a 


E | Rent in the Life-time of his Teſtator. Semb. 7 Co. 3. 4. R. Lat. 197. 


- So, Debt by an Executor for the Arrears of a Rent-charge granted to th2 


1 | Teſtator for his Life. R. Hob. 37. 8 


So, Debt in the Debet et Detinet, againſt the Executor, or Adminiſtrator, 


of the Leſſee. R. 1 Sid. 266. 2 Lev. 80, | 

_ So, Debt for Rent againſt the Aſſignee of the Term, by the Aſſignee of 
the Reverſion. N. cent. Cro. El. 636. 

Baut, if the Land lies in two Counties, the Action may be in the one, or 
the other. 7 Co. 3. a. Eg | „ 


And, if Debt is founded upon the Contract, it ſhall be, where the Leaſe 


3 ; | was made. . 2 . Vide Poſt (N. 6.) | | | 
_ As, if the Executor or Adminiſtrator of a Leſſee aſſign, Debt againſt him 


io the Deines, for Rent due after the Aſſignment, ſhall be, where the 
—_ [{: was made. R. 1 Sid. 266. | 


if the Leſſee himſelf be ſued for Rent by the Leſſor, it muſt be in the 


County, where the Leaſe was made. 7 Co. 2. a. 


So, Covenant againſt the Leſſee ſhall be in the County, where the Lzaſe 


bs alledged. Vide 1 Lev. 259. 


Tho' the Breach be for not repairing. R. 2 Cro. 142. No 142, 


= So, Debt for Rent upon a Demiſe of Land in Ireland, or the Plantations. 
3 R. Mod. Ca. 194. | by | 


So, if Covenant -be by the Aſſignee of a Reverſion againſt the Leſſee 


| 1 for Non-payment of Rent, it ſhall be brought, where the Leaſe, and Aſſign- 
ment were made; for it is founded upon the Contract. R. 1 Sand. 240. 


1 Lev. 259. 


= Yet, Covenant by the Aſſignee of a Reverſion againſt the Aſſignee of a 
= Leſſee of Land in Ireland, upon an expreſs Covenant by the Leſſee and his 
= Aſſigns to pay the Rent in London, cannot be ſued in London, where the 


3 . 
1 


= Leaſe was made, and the Payment ought to be. Vide Sho. 192. R. 1 Sal. 30. 
= 3 . 337. Carth. 182. 55 


_ So every Action, founded upon a local Thing, ſhall be brought in the 
County, where the Cauſe of Action ariſes; for there it can be beſt tried. 


* 


= 
Action found» 
ed upon any 


As, an Appeal of Death muſt be in the County, where the Murder was Thing local. 


committed. Cro. Car. 247. St. P. C. G3. 4. Vide Appeal (E.) 


And, an Appeal of Robbery, in the County, where the Robbery was 


committed. 7 Co. 2. a. e 2125 
An appeal of Rape, in the County, where the Woman was raviſhed. 


So, if a Robbery, Murder, &c. be committed in one County, and a Man 


be Acceſſory by Procurement in another, an Appeal againſt him as Acceſ- 
fory ſhall be, where the Procurement was, and not, where the Robvery, &c, 


R. Dy. 39. Vide 7 Co. 2.6. 


3 


80, 


1 
Wrong, and the Proceſs of Outlawry at Weſtminſter is only Matter of Re. 
cord, which is not triable by the Country. R. 7 Co. I. Hulꝛber. 1 


Vide Poſt (N. 12.) 


(N. 6.) 
Action found- 


ed upon Con- 
tract. 


0 +. 


tract out of 
the Realm. 


to be outlawed at Weſtminſter, whereupon he was impriſoned upon a Capia; 


As, in a Real Action, if there be Judgment againſt the Defendant by De. 
fault, who aſſigns Non-age for Error, it ſhall be tried, where the Land lies, 
K. Cro. El.818. 


2 Inſt. 241. Vide Abatement, (H. 17.) 


muſt be i in Middleſex. R. That it may. Mo. 884. 


23 may de brought in any County, and alledged to be made at Fort St. Georgt, 


ACTION. 


So, Deceipt ſhall be brought 1 in the County, where it was done, F. N. B, 
98. L. 

So, Account againſt a Bailiff of a Manor, or Land, muſt be in the Coun. 
ty, where the Manor, or Land lies. 2 It. 231. 

Tho' the Action be founded upon a Thing mixed with mere Matter of 
Record in another County: As, an Action upon the Caſe, for procuring him 


Utlagatum in Norfolk, ſhall be brought in Norfolk; for there was the viſible 
So, if a Tranſitory Action be confined by the Iſſue to a local Thing, i 
muſt be brought, and tried 1 in the County, where ſuch Thing happened. 


So, if the Iſſue be not local, but ariſes upon Matter, which was local, 


SA ns See S Sa. 


By the Common Law, Aocount, Covenant, Debt, Detinue, Ge. might al 
have been brought in any County, and the Plaintiff might have declared E 
on a Contra& in any other OY? ; for Debitum et Contractus ſunt nuliu Wl 
T ALDO ET%T & 5 S$AF 23H. 

But by the SF. 6 R. 2. 2. That Debt, Account, and ſuch like Actions 
may be An" in the ſame County, where the Contract was made, It i; al 
enacted, That if by the Declaration it appears, that the Contract was in WM 
ancither County than where the Writ is brought, * Writ ſhall abate, 


And therefore, if Debt be brought i in London upon a DR mak 
at Weſtminſter, it abates. Th. D. J. 7. c. 5. ,. 7. 
Or, upon an Obligation, or other Specialty which is dated in another 
County. 93. D. 1. 7. $. þ. 10. Send. Kay. 430- - 
So, Debt upon a Judgment at Veſiminſter, upon a Contract made at ori 


So, if it appears upon the Record, that the 8 was in anothe 
County, it is Error. 

Tho' it be tried in another County by the Conſent of the Parties, if ſuch 
Conſent does not appear upon the e i 

And, if an Obligation, Sc. was alledged i in the County, where the Action 
was brought, anciently the Defendant might have pleaded in Abatement, 
That it was made in another County. 3 H. 6. 35. 

Or, upon the Defendant's Prayer, the Court might have examined, whe- 
cher it was made in the ſame County. 3H. 6. 30. b. 129. 9 Ed. 4. a8. [45] 
Th. D. I. 7. c. 5. . 13. 

But, now this is not uſed; and if an Obligation, or other Specialty be 
_ at large, Debt upon it oy be brought in any County. Th. D. J. 7. 

J. 15, 16. Vide Poſt, (N. 12.) 

NS a Plea, that the Obligation was made in another County, is bad. B. 
es E. NB. 40. Es -- 

So, if 5 the in the Obligation be alledged in a County Palatin, 
yet after the General Iſſue, or a Plea in Bar, the Defendant ſhall not have 
Advantage of it. R. Carts. 11. YL ide Franchiſes, (D. 9.) 


So, if a Perſonal Alien 3 upon a Contract, Sc. out of = Realm, it 


Ec. vir. ou M. in ſuch a County. Vide Nel 660. Fe 
Bus 


MY 
__ 
+". _ 

Cee” - 


l thing-Man, Collector of Subſidy, Churchwardens, and Perſons called Sworn- 
Men executing the Office of Churchwarden, or Overſeer, or their Deputies; 


hurt if it be alledged, at Fort St. George apud Ind. Orient. in London, it 
| will be bad. R. Mod. Ca. 228. 1 


So, by the Stat. 21 Fac. 12. it is enacted; That Actions on the Caſe, G. 8.) 
Treſpaſs, Battery, or falſe Impriſonment againſt any Juſtice of Peace, Achon againſt 


1 | .* Juſtices. of 
Mayor, or Bailiff of City or Town corporate, Port-reeve, Conſtable, Ti- 8 


or any who in their Aid, or by their Command do any Thing touching his 
or their Office, for any Matter done by Virtue or Reaſon of any of their 
Offices, ſnall be laid in the County, where the Fact was done, and not 


| Þ elſewhere ; And if at the Trial, the Plaintiff ſhall not prove the Cauſe of Et” 
Action to have been in the ſame County, the Jury ſhall find for the Defen- | 


| dant, without Regard to any other Evidence. 4 Inff. 175, 
And, if an Action be againſt a Juſtice of Peace, &c. for a Matter or 


9 Thing done by Colour, or under Pretence of his Office, tho' it be not 
= frialy within the Duty of his Office, the Jury ſhall find for the Defen- 
dan, if the Cauſe of Action does not ariſe in the fame County. R. 
I | Yau. 114, &c. | 


If an Action be againſt a Juſtice of Peace, or other Officer within the 


Fat. 21 Jac. out of the proper County, and this appears upon the Evidence 


at the Trial without being pleaded, the Verdict ſhall be for the Defendant. 


'Y | Vide Yau. 111. | 


Or, the Defendant may plead the Statute to an Action out of the pro- 


per County, in a Court of Wales, &c. Jen. 248. 


And, uf the Plea be not allowed, a Prohibition ſhall go. . R, Yor, 248, | 


So, an Indictment muſt be in the County, where the Offence was com- N. 9.) 


WW mitted : And therefore, if an Indictment for a forcible Entry into Land in Indem 
—_ M:4dex be found in Glouceſter, it will be void. Cro. El. 184. 


and Appeal: 
So, if an Indictment for Words, or other tranſitory Thing be in a 


= County, where the Words were not ſpoken, or the Thing not done, up- 


on Not Guilty, the Defendant ought to be acquitted. H. P. C. 203. 
If an Indictment be in Mzddleſex for levying War, War levied in the 


; Y County of Surry cannot be given in Evidence. R. Kel, 15. 


But, if the Indictment be for compaſſing the Death of the King, and 


| 02 the levying War be alledged as an Overt-Act of ſuch Treaſon, War levied 
nin another County may be given in Evidence; for there it is not local. 


If an Indictment be for Coinage in Com, Middx. if that be proved, 
other Acts in the Counties of Eſſex, and Suſſex, may be proved in Confir- 
mation. R. Kel, 33. 5 3 2 | 
So, tho' by the Sr. 33 H. 8. 23. The King's Commiſſion ſhall be made 
by the Chancellor into ſuch Shires and Places, as ſhall be named by the 
King for Trial of Perſons, who on Examination of the King's Counſel ſhall 
confeſs, or be ſuſpect of Treaſon, Miſpriſion, or Murder, yet the Sr. 1 & 
2 Ph. & M. 10. which ſays, That all Trials hereafter for Treaſons ſhall be 
according to the due Order and Courſe of the Common Law, and not other- 
wiſe, was a Repeal of the former Act, Dy. 132. 4. R. Per Juſt. of both 
Benches, Dy. 286.5. . . 
But by the St. 26 H. 8. 13. and 35 H. 8. 2. Treaſon, or Miſpriſion 
done out of the Realm ſhall be enquired, Fc. in B. R. or before Com- 
miſſioners in ſuch Shires as ſhall be aſſigned by the King's Commiſſion. 8 
And theſe Statutes are not repealed by the SF. 1 & 2 Ph. & M. 10. Dy. = 
132. 4. 298. 5. 3 Inſt, 11. | | 
Vor. I, Nan 


So, 


ACTION. 


yy 
—_ So, an Appeal muſt be in the County, where the Offence was commit. 
__— ted. i Cro. Car, 247. St. P. C. 63. 4. Vide Appeal (E.) Vide Aue 
f Abd, if A. commits a ; Robbery in Com. Wilts, and B. is Acceſſory in 
another County, altho' the Appeal muſt be againſt the Principal and Ac. 
ceſſory together, and muſt be againſt A. in Com. Wilts, yet it ſhall abate, if 
it be againſt B. there ; for in Caſe of Life, every Fact ſhall be tried, where 
in 2 it was done. 7 Co. 2. 6. Dy. 38. 


(N. 10.) By the St. 31 EI. 5. A Declaration or Information on a Penal Statute 
Adicn _— ll be alledged in the County, where the Offence was done; or the County 
mation. may be traverſed. 

And fo, by the SF. 21 Jac. 4. it is enacted, That all Offences againſt 2 
Penal Statute, for which a common Informer may ground any Popular 
Action or Information before Juſtices of Aſſiſe, Ni Prius, Gaol-Delivery, 

er and Terminer, or Juſtices of Peace, ſhall be proſecuted and tried, Ge. 
before them, &c. and not elſewhere, ſave only in the ſaid Counties. 1 Sal, 
373. Vide Aion upon Statute, (D. ) 


the Offence ſhall be alledged in the ſame County, where it was committed, 
and not elſewhere, and if at the Trial the Plaintiff or Informer prove not 
the Offence done in that County, the Defendant ſhall be found Not 
Gull 
The St. 31 El. does not extend to Informations by the Attorney General, 
but by a common Informer only; but the Sr. 21 Fac. 4. extends to both 
* os in marg. D. 1 Vent. 8. 3 Inſt, 193. Adm. Cro. Car. 112, 
3 Per two F. Cro. El. 737. Per Holt, 1 Sal. 373. 
And Debt upon a Penal Statute, as well as an Information muſt be in the 
County, where the Offence is committed, R. cont. 1 Vent. 8, 1 Lev. 249. 


1 Sal. 372, 373. Cont. 4 Mod. 1 59. Dub. 2 Lev. 204. 

So, an Information muſt be in the proper County, tho' the Juſtices of 
Peace, or Aſſiſe have not a Juriſdiction to determine it. Vide Hard. 104, 
R. cont. Hutt. 98. Semb. cont. Sti. 340. 

And therefore, if an Information be out of the proper County, the De- 
fendant may demur. R. 4 Mod. 158. 

But by the Proviſo's in the Sr. 31 Eliz. 5. and Sz. 21 Fac. 4. an Action 
or Information for Maintenance, Champerty, or Buying of Titles may be 
brought in any County. 

So, an Action or Information for defrauding of Cuſtoms, Tonnage, of 
Poundage, Subſidy, Impoſt, or Priſage. 

And, by the Proviſo in the Sf. 21 Fac. 4. Nothing in that Act ſhall ex- 
tend to an Action or Information on any Statute againſt Popiſh Recuſants, 
or concerning Recuſancy, or not coming to Church, &c, or for tranſport- 
ing of Gold, Silver, Ordnance, Powder, Shot, Munition, Wool, Wool⸗ 
fells, or Leather. 

80, the St. 21 Jac. 4. does not extend to Offences againſt any Penal Ste- 
tute made ſince 21 Fac. R. 5 Mod. 42 5. I Sal. 372. 

So, an Information for not repairing a Bridge in the County of Nattinghan, 
becauſe the whole County is chargeable, ſhall be tried by a Jury of another 
County. R. 2 Lev, 112. 
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And in all Informations, Plaints, Declarations to be commenced on Be. 
OT. half of the King, or any other for any Offence againſt any Penal Statute, 


1 Sid. 400. R. acc. Per Holt, and all the Judges, 10 W. 3. 5 Mod. 12; 


(N. 11 


f 


&S 


Demiſe in one, of a Houſe in another. 1 Lev. 114. 


ACTION. 


(N. 11.) When an Action ſhall be brought in the one Coun- 
: 5 ty, or the other. 


But, when an Action is founded upon two Things in different Counties, 
both material to the Maintenance of the Action, it may be brought in the 
one County, or the other: As, if a Servant be retained in one County, and 
depart into another, an Action lies in the one, or the other, 7 Co, 2. 4. 
Dy. 38.6. 40. 4. 2 „„ 
Bo, if an Arreſt be in one County, and an Eſcape in another. 7 Co. 2. 4. 
1 Lev. 114. 8 

80, if th Annuity be due by Preſcription from a Corporation or Houſe 
of Religion, which is in one County, and the Seiſin alledged in another, 
7 Co. 2. 4. Vide Dy. 38.6. as 

If a Man be cited in one County, before the Admiral in another County, 
for a Thing out of the Juriſdiction of the Admiralty, an Action lies in the 
| one County, or the other. 7 Co. 2. 2. — 

_ 50, if he be cited in one County, before a Court Chriſtian in another, for 
Ws 2 Thing out of their Juriſdicton. 7 Co. 2.4 
_ If che Defendant caſt a Protection in one County, and remain in another. 
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Ke So, if a Man be ſtricken in one County, and die in another, an Appeal 
of Murder lies in the one County, or the other. 7 Co. 2.4. Dy. 40. 6. 

So, an Appeal of Felony, where a Robbery was in one County, and the 
Goods carried into another. 7 Co. 2. 2. ; og 
If a Man hires a Horſe in one County to ride to another, an Action for 


che immoderate Working of him, lies in the one County, or the other. R. 
1 Lev. 286. Semb. Cro. Car. 20. 


So, Covenant lies in the one County, or the other, upon an Indenture of 


Or, upon an Indenture of Covenant made in one County, to make Aſſu- 


= rance, which was tendered in another. Dy. 338. a. 


_ 50, in an Action upon the Caſe, for not returning a Summons in a Writ 
of Entry for Land in another County. R. 1 Leo. 146. „ 
So, in an Action upon the Caſe, for not repairing a Wall ratione tenure 
of Land, whereby the Plaintiff's Land was drowned, if the Wall be in one 
County, and the Plaintiff's Land in another. R. 3 Leo. 141. Vide 7 Co. 2. B. 
_ So, in an Action for a falſe Return of Non eſt Inventus, where the Sheriff 
was in the Company of the Party. R. 2 Mod. 23. : 

In an Action upon the Caſe, for a Debt againſt the Sheriff of Hertford, 
for an Eſcape in his County, of one taken upon a Teftatum Capias ad Satisfa- 
ciendum upon a Judgment at Weſtminſter. R. in C. B. Hill. 3 Geo. 

For adminiſtring unwholſome Medicines in one County, where the Pro- 
miſe of Cure was in another. Dy. 38. 3. Vide 7 Co. 2. 6. 

f So, if the Matter in one County is dependant upon Matter in another, 
. * Plaintiff may have the Action in the one County, or the other. 7 Co. 

Ex ; 

As, if two conſpire to indict another, and make the Execution of the 
Conſpiracy in another County, Conſpiracy lies in the one County, or the 
other, 7 Co. 1. 5. Vide Action upon the Caſe for Conſpiracy, (C. 2.) 

So, if an Action upon the Caſe be againſt the Sheriff of Denbighſhire, 


ſhire, upon which he returned Non eft Inventus, it may be in Denbighſhire, 
or in Madleſex, where the Return was made. R. Hob. 209. 


So, 
5 


for not arreſting a Man upon a Capias Utlagatum to him directed in Denbigh- 
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| ACTION. 
So, for maliciouſly ſuing Execution in Middleſex, whereby he was ar. 
reſted in Dorſetſhire. Per three J. Cro. El. 574. : 
So, if in Error upon a Judgment in Dower for Land in Com. Brecon, it 
be alledged, That the Tenant appeared by Attorney being within Age, 
viz. apud A. in Com. M. it will be well; for this Matter dehors may be in 
another County, as well as where the Land lies. R. 2 fon. 171. Vid 
Ray. 458. . i e 
So, upon Requeſt of the Parties, and the Conſent of them and the 
Court, entred upon the Record, a Trial may be in another County than 
Where the Land lies, or the Action is brought. R. Ray. 372.—Cort. Hob. z. 
but there the Conſent was by Rule, and not entred upon the Record. 
Ray. 372. Vide 1 Rol. 28. „ 
As, in Treſpaſs, if the Defendant juſtify by the Cuſtom of Foreign buy. 


ing, and ſelling, within the City of York, and Iſſue be upon the Cuſtom, 


Upon a Suggeſtion, That the Sheriff and Coroners of York are Citizens, 


and that there are no Freeholders within the County of the City, except 


Citizens to try the Iſſue; if that be admitted, or not denied, a Veni 
Facias ſhall be awarded to the next County. R. Dy. 279. b. Bend. 23. 
But a Suggeſtion, 'That a Matter in which the Citizens are concerned 
may come in Conteſt, is not ſufficient, if that does not appear by the Iſſue. 
R. Hard. 312. eee | | 


ot (N. 12.) When an Action ſhall be in any County. 5 
When an Action is for a tranſitory Thing, it may be brought in any 


County; as, if it be upon a Covenant, or Contract, or Debt at large, it 
may be brought in any County; for Debitum et Contractus ſunt nullius hci, 


7 Co. 3. a. 2 Inft. 229, 231. Vide Ante (N. 6. | 


* 


So, Treſpaſs for an Aſſault and Battery may be in any County. Cr, 
G ( | 5 FO, 
So, Trover, and other Actions upon the Caſe. 5 | 

So, if a Perſonal Action be founded upon a Thing done out of the 
Realm, it may be brought in any County, and ſhall be alledged af ſuch a 


Place in ſuch a County: As, if Debt be upon a Bond or Bill, &c. made at 


Hamburgh, it may be alledged at H. vig. apud I/{ington in Com. Miads. 
R. Lat. 4. Sal. 660. | 1255 5 : 
Tho' the Bond upon Oyer appears to be dated in Hamburgh. R. Sal. 659, 
( Fn and Fowd Zar. oro. © 5. - 
So, it may be alledged at H. in Com. Middx. 2 Cro. 71. 
And, if the Defendant plead, That H. named in the Bond is beyond the 
Seas, and no ſuch Vill in England, it will be a bad Plea. R. upon De- 
murrer, 2 Cro. 76. „V 3 | | 
So, in a Perſonal Action alledged at any Place within the Realm, if the 
Proof be for a Right of the Plaintiff at any Place out of the Realm, the 
Plaintiff ſhall have a Verdict. Per Holt, 1 Sal. 290, RR 
But, if a Bond be dated at H. in the Eaſt-Indies, and be alledged at H. 
in Com. Middx. Upon Oyer the Defendant may demur, or plead in Abate- 
ment for the Variance. R. Sal. 659. oO! 
So, if a Fact be alledged at H. in partibus tranſmarinis, viz. apud Lond. 
or other Place within the Realm, it will be bad; for it is repugnant. R. 
So, if a Fact be alledged at a Place out of the Realm, without more, 
it will be bad; becauſe it is impoſſible to be tried. R. Mo. 851. 
But, in a tranſitory Action, if the Defendant makes a local Juſtifica- 
tion, and traverſes all the Places, except that in which he Nai wy 
„„ 1 8 | 8 ant! 
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— ACTION _ 
Plaintiff niuſt prove the Cauſe of Action out of that Place: As, in Treſ- 
paſs for a falſe Impriſonment, if the Defendant juſtifies as Conſtable of D. 


in another County, and traverſes every other Place out of D. the Plaintiff 


| muſt prove an Impriſonment out of D. Co. Lit. 282. 6. Lut. 1437. 

In Treſpaſs for taking of Goods, if the Defendant juſtifies for Damage- 

| Faſant in ſuch a Cloſe, or Houſe, he muſt traverſe all other Places. Co. 

Lit. 282.5. Tut. 1437. | | | . 

| In an Action upon the Caſe for Words ſpoken in London, if the Defen- 

Ws dnt plead a Concord for all Words, except in London, he mult traverſe 

WW the Speaking there. Lut. 1437. Co. Lit. 282.6, 
nin Debt upon a Bond, if the Defendant plead Dureſs of Impriſonment, 
nn another County, it ſhall be tried where the Dureſs is alledged. Dal. 18. 
nit he plead Infancy, viz. apud A. in another County; for it ſhall be 
tried where he is commorant, not where the Action is brought. R. Ray. 
i Jin 17. See 

_ Yct, in Actions Tranſitory, if the Defendant has a Juſtification which is 
not local, he muſt alledge it in the fame Place and County, where the 
Ad ion is brought: As, in Treſpaſs for a Battery at A. in Com. B. if the De- 


Lut. 1437. Co. Lit. 282. b. | 5 TY 

_ In an Action againſt an Executor for Goods ſold at A. if the Defendant 
= plead, That the Teſtator was alive the Day of the Writ purchaſed, viz. 
ct D. in Com. pred. it is bad; for he ought to alledge his Life at A. R. 
Lat. 14. | 
_ 5o, in an Action founded upon a Matter in ſeveral Counties, if the Iſſue be 
= confined to a Thing in one of the Counties, it ought to be tried there: As, 
in Covenant upon a Leaſe in Com. H. of a Houſe in Com. B. brought in Com. 
A. if the Breach be for not repairing, and Iſſue upon it, it is bad, after 
Verdict; for the Action ſhould have been in Com. B. R. 1 Lev. 114. | 


che Iſſue be upon the Arreſt, it muſt be brought and tried in the County, 
where the Arreſt was. 1 Lev. 114. . 5 
If che Iſſue be upon the Eſcape, the Action ſhould be brought in the 
County, where the Eſcape was. I Lev. 114. 5 

_ 5, in an Action for Words in London, if the Defendant juſtifies by Rea- 


County, where the Felony, &c. is alledged. Vide 1 Sand. 247. 
_ $0, in Covenant againſt the Corporation of Berwick, upon a Demiſe of 
Lands in Berw:ck, brought in 7%r4, and Iſſue upon Expulſion, it ſhall be 


18. 381, 462. 


y che Rules appointed in B. R. and C. B. Actions upon the Caſe, Treſ- 
= paſs for Goods, Aſſault, or Impriſonment, ſhall be brought in their pro 


Counties, except when the Juſtices of Ni Prius ſeldom come thither. 
= Co.!. Attorn. 286, 338. Rule M. 1654, Mills 11. Vide Rules and Orders 


£4 | of C. B. 11. 


Battery, Impriſonment, or Slander, in another County, except in Caſes to 
be allowed by the Judges, ſhall be puniſhed. Comp. Attorn. 286, 3 38, 
Mills 11, 12. Vide Rules and Orders of C. B. 11, 12. 

Bu Rule M. 1654, Unleſs it be for a Cauſe before expreſſed, or for a 


if a Declaration be delivered upon the Removal of an Action by Habeas 


Corpus out of an inferior Court, or upon the Reverſal of the Judgment there, 
Vor. I. Oo — 


I fendant plead Son Aſſault Demeſne, he muſt plead it at A. and not elſewhere. | 


So, in Debt for an Eſcape in one County, upon an Arreſt in another, if 


] on of a F elony, Perjury, &c. in another County, the Trial muſt be in the 


tried in the County next to Berwick. Semb, 1 Mod. 30. 1 Vent. 58, 9o. 


And an Attorney, who knowingly brings 7 rover, or Treſpaſs for Goods, 


Cauſe to be allowed of by the Judge of the Court, and proved to be true, 
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Lich eld, or Pool, it ſhall in perſonal Actions be laid in the County , 


or after, upon Afidavit, That the Cauſe of Action, (if any there be,) aric; 


3 was delivered. Med. Ca. 175. 


Jays the Action in Adler. 2 Vent. 4 47. Sho, 148. Except for ſpecil 1 


Privilege. 2 Vent. 47. 


. 


it ſhall be laid in the ſame County as before. Mills 18. Vide Ruls ti 


Orders of C. B. 15. . 
Or, if it be removed out of the Court of Canterbury, Southampton, Hul, 4 


Kent, Hampſhire, York, 4 1 or Dog: By Rule M. 1654. Mile 10 
Vide Rules and Orders of C. B 


(N. 13.) Venue changed. _ 
If the Declaration be delivered ſeven Days before the End of the” Tem 7 


in ſach a County, the Court before Plea will change the Venue the net 
Term, and the Defendant ſhall plead as he ought before. Comp. Ats. 266, 3 
339. By Rule M. 1654. Mills 12. Vide Rules and Orders of C. B. 12. 
Tho' the Defendant comes in upon the Exigent. Comp. Att, 286, 32), 
Mills 12. Vide Rules and Orders of C. B. 12. - 
So, the Venue ſhall be changed in Scandalum Magnatum. I Sid. 13;, 
Cont. 2 Mod. 216, Cont. 1 Lev. 56. FAY 
So, it may be upon Cauſe in any Action not local. Semb. Hob. 37. 
In Trover for Silver, or Money only. R. Hil. 4 G. in C. B. 
So, the Venue was changed from London to Middleſex, becauſe all the Si. WF 
tings in London were on a Saturday, and his Witneſs was a Jew. 2 Mod. 271, nl 
If there be a Motion for changing the Venue after the Time in which the 


„5 


Plaintiff might demand a Plea ad intrandum, according to the Term at tie 


Top of the Declaration, the Defendant, in his Afidavit ſhall lay, When the f 2 


But the Venue ſhall not be changed, where the Action is local. Hub. 37. 

Nor, in Deceit. 1 Sid. 87. 

Nor, when any thing material for the Maintenance of the Action was i 
the County, where the Action is brought. 1 Vent. 344- 

Nor, if the Plaintiff undertakes to give Evidence in that County. Pr 
* 7 Ann. 

Nor, in Trover for Goods. R. Hil. 4G. in C. B. 

Nor, in Covenant. R. 1 Lev. 307. 

Nor, in an Action upon the Caſe for an Eſcape. 1 Sid. 87. 

Nor, in an Action upon a Statute ; for by the $7. 21 ac. 4. the Defendat 
ſhall be found Not Guilty. 1 Sd. 287. 

So, the Venue ſhall not be changed after Iſſue joined. R. Hard. 327. 

Tho! the Matter ariſes in London, and by e a Thing, which con- 
cerns the City, ſhall be tried there. R. Hard. 327. 

Nor, ſhall the Venue be changed, where the Plaintiff is an Attorney, and 


Cauſe. Carth. 126. 
Otherwiſe, if he lays it in London or elſewhere ; for then he waives hi 


Nor ſhall it be changed, becauſe the Defendant is an Attorney, and the 
Action is not laid in Mzddleſex ; for the Plaintiff may lay a Perſonal Ac- 
tion, where he pleaſes. R. Sho. 148. Carth. 126. 

N or, if the Plaintiff is a Councellor, or Maſter in Chancery. F, g. 40. 
| And, a Motion for changing the Venue ſhall not be the laſt Day of Term; 
for Cauſe may be ſhewn to the contrary. Per Cur. Tr. 4 Ann. in C. B. 

The Place ſuggeſted in the Writ ſhall be always ſuppoſed in the mn 
where the Action is brought. Th. D. J. 10. c. 20. /. 20, 


bo, 


"ACT10N 
80 the Plaintiff himſelf cannot change the Venue in Perſonal Actions, after 
che Eſcin Day of the ſubſequent Term after Appearance, tho he would pay 


Coſts, or ge an Imparlance. P. 21 Car. 2. Pr. Reg. 38. | 


Vide more concerning Title Action, in the following Titles; vis. Admi- 


ralty, F. 1 1.) —Arbitrament, (I. 1. &c.) —Battery, (E. 1.) —By-Law, 


(D. 1. — Chaſe, (H. 5.) —Copybold, (H. 6. — K. 22, 26.— R. 13, &c.)— 
Cofts, (A. 5.) — Forceable Entry, C. — Forgery, (B. 1.) — Inpriſomment, 
(L. 2. — Leet, (O. 4, &c.) London, N. 1.)—Offcer, (K. 15.)—Releaſe, 
(E. 3.)—Sewers, (I. 2.)—To/l, (H. 2.)—Utlagary, (D. 2, 3.) 


Foz the different Kinds of Actions, 
Vide their ſeveral proper Titles. 


3 Action by, and againſt an Executoz, oz Admini⸗ 


ſtratoz. 
Vide Adminiſtration, (B. 13, 14, 15.)—Pleader, (2 D. 1, &c.) 


Choſe in Action. 
| Vide Aſſignment, (C. 1.)— Grant, (D.) 


= Joinder in Action. 

J Vae Baron and Feme, (V, &c.) —Parceners, (A. 4, 5.) — Abatement, (E. 8 x 
—_ &c. F. 4, &c.) | | 
Limitation of Actions. 


u. Temps (G. 1, &c.) — Afi upon the Caſe upm Aſumpſit,, (D.— 
B+] $3. ©, 7. 


W P2oceeding, and Pleading in particular Actions; 
_ _ Vide Pleader, (2 A. I, &c. to the End of the Title.) 


— * Fg 
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— me. A 


(A) When it lies, 


7 N Action upon the Caſe is an Action founded upon a Wrong, and 

7 | concludes contra pacem. Yau. 101. F. N. B. 92. E. N 
And, it is not brought upon a Writ formed in the Regiſter, but the Writ 

varies according to the Variety of the Caſe. 8 Co. 48. a. HED 


Yet, 


ACTION UPON THE CASE. 
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riſhioner ſhall have an Action againſt the Owner of the Ferry, to aſſet 
that Right, where he has a particular Loſs, Semb. 2 Mod. Ca. 352, 35; 


Conſequence of a lawful Act by him, he ought to have an Action upon the 2 


ACTION UPON THE CASE, 


Yet, it is an Action allowed, and contained in the Regiſter. 4 Co. 94. 3. 
In all Cafes, where. a Man has a Temporal Loſs, or Damage by the 
8 rong of another, he may have an Action upon the Caſe to be repaired in 
amages. 5 
As, if A. has a Colliery, and B. ſtops up a Highway near it, whereby 
nothing can paſs to his Colliery, an Action upon the Caſe lies; for he ought 
to be remedied in particular, tho' it was a Highway for all. Cont. (but the 


Judgment — Sal. 15. | | 
If the Pariſhioners of B. ought to paſs a Ferry Toll-free, every Pz. 


Vide Poſt (B. 2.) © 
So, if a Pariſhioner be excluded the Veſtry, he ſhall have an Action upon 
the Caſe, if he ſhews a Right to be in the Place, where the Veſtry aſſem. 
bled. R. 2 Mod. Ca. 355. | | 
So, if the Wrong of another is not directly done by a Man, but is the 


Caſe. R. 2 Mod. Ca. 272. Vide Treſpaſs, (D.) 


(B) When it does not lie. 
(B. x.) When there is no Temporal Damage. 


UT an Action upon the Cafe does not lie, when there is not any g ; 
Temporal Damage; as, againſt a Woman, who pretends herſelf ſinge, WY 


and inveigles a Man into a Marriage, whereby he was diſturbed in Con 
. ſcience. R. 1 Lev. 247. Vid. Ent. 13. Vide 1 Sid. 375. 


Nor does it lie, for refuſing to adminiſter the ' Sacrament. Sen. 
1 Sid. 34. | 15 ; ; | Dt 


Nor, for not reading divine Service to him, and the Tenants of his Mx. be 
nor. R. 5 Co. 73. 4. 1R9. 110.1, 12. | che 

Nor, for a Legacy; for it is only due by the Spiritual Law. R. Ray. 24 . ſpe 
I Sid. 46. 8 =] 


(B. 2.) When there is no particular Damage. 


So, an Action upon the Caſe does not lie, when there is no particular 5 
Damage to any one, but it is common to many: As, for not reading di 72 
vine Service to the Tenants of his Manor; for if one may, all may hat ©* 
an Action. N. 30. 8. 6 1K: 110. 14. 5 6 

So, it does not lie for a common Nuſance without a particular Damage. * 

Co. Lit. 56.a. Vau. 341. Dan. 172. Vide Action upon the Caſe fir © afk 
Nuſance, (C.) | 3 : 

So, it does not lie by an Inhabitant of B. for not keeping a common 

Ferry, in which all the Inhabitants by Cuſtom ought to paſs Toll-free ; for _ 

every Subject has the ſame Cauſe for an Action. R. Sho. 257, 1 Sal. 12, Ti 

16. 3 Mod. 289. Vide Ante (A.) ET: l 

So, it does not lie, where the particular Damage is not ſpecially alledged Ca 

I Sal. 16. —— — 

Ass, if there be an Action upon the Caſe for ſtopping up a Highwa), | 
whereby Buyers could not come to his Coal-Pit ; for — ought to ſay, that _ 
Buyers were coming, and were hindred. Court divided, 1 Sal. 16. | 
Z Fes 


& 
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So, an Action upon the Caſe does not lie againſt a Sheriff for not ſeizing 


3 | the Goods of the Party, after a Capias Utlagatum delivered to him; for 


„ 
3 


| | Damage of the Party: As, if a Leſſee at Will by Negligence burn his Houſe, 


J | that goes to the King's Loſs. R. 2 Vent. 89, 90. 


(B. 3.) For an Act not prohibited by Law. 


80 it does not lie for an Act not prohibited by Law, tho' it be to the 


n ation upon the Caſe does not lie; for the Law does not puniſh him 


E | for permiſſive Waſte. R. 5 Co. 13. 6. Cro. El. 777, 784. 4 Med. 12. 
nid Ain upon the Caſe for Misfeaſance, (A. 6.)—For Negligence, (A. 6.) 
F | J. ide Eſtates, (H . 5 . 


If a Man erect a Dove-eote, or Coney- borough in his own Land, tho 


= the Doves, or Conies hurt the Neighbours. R. M. 420, 453. 


If a Man ſhut the Doors of his Houſe againſt the Sheriff, who comes to 


Þ | do Execution of the Goods of another, which are in his Houſe, R. 5 Co. 
97. MM. 668. | | | 


If a Maſter give Corre gion to the Son and Heir apparent of B. who was 


his Apprentice, whereby he becomes lame, and is diſparaged in his Mar- 
WT riaze, B. cannot have an Action upon the Caſe. R. 1 Leo. 50. 


J. 25. 


If a Man enter a Caveat, whereby any one intitled by the King's Patent 


= :s put to a Charge in obtaining Adminiſtration, 1 Sal. 37. 


f | (B. 4.) Where the Damage happens by the Default of the 


Plaintiff. 
So, it does not lie, where tbe Damage happens by the Negligence, or 


Default of the Plaintiff himſelf; as, if a Man agree with B. to carry Tim- 
ber to D. to be laid in ſuch a Place, as he ſhould appoint; an Action upon 
the Caſe does not lie for not appointing a Place, whereby his Horſes are 
= ſpoiled. R. 2 Lev. 196. 1 Vent. 310. 


(B. 5.) For an Act of another Nature. 


So, an Action upon the Caſe lies not for a Wrong, which is a Felony ; (B. g.) 


: | as, if a Man kill the Servant of another, an Action upon the Caſe does not *5 "og Felo- | 
lie by the Maſter Per quod ſervitium amiſit. Per three J. Tel. go. Per * 
= Twiſd. 1 Sid. 375. I Leu. 247. Vide Treſpaſs, (Dy) 


Or, for the Battery of his Wife, by Reaſon of which ſhe languiſhed for 


ax Months, and then died. R. 2 Rol. 557. I. 5. Vide Vel. 89, 90. 


So, it does not lie againſt an Huſband and Wife, for that the Wife 


| affirmed herſelf to be Sole, and married the Plaintiff. R. 1 Lev. 247. 


So, it does not lie for a mere Treſpaſs ; as, for pulling down a Wall, (B. 6.) 


| and taking off the Tiles from an Houſe, unleſs it be alledged, That the For © bare 


Timber was thereby rotted. Semb. 1 Rol. 104. |. 5. | LL. 4 of. 
So, if a Miller take Toll of one, who is Toll-free; an Action upon the 7%, (D.) 


Caſe does not lie, but Treſpaſs. 1 Rol. 10 5. I. 5. 2 Rol. 550. J. 10. 
So, if a Man take his Corn. | 


Or, if a Miller take more for Toll, than he ought. 1 Rol. 105.1. 5.1. 40. | 
2 Rol. 556. J. 10. IE 


So, if a Man enter my Land, and do a Nuſance there. 1 Rol. 10 5. - 


Vor. I, P p So, 
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(8. 7.) 
For Perjury. 


. Cuſtom. R. 1 Rol. 108. J. 40. 


| ſhall have a Remedy in ns Se, or elſewhere, KR. 2 Rt, 


(A. 2.) 


2 And. 47. Vide Ante (B. 7 ) Vide Cro. El. 520. 


ACTION UPON THE CASE. 
So, it does not lie for Perjury of a Witneſs, whereby the Plaintiff recs. 


vered leſs Damages in an Action of Trover. Per three J. And. cont. Cy 
El. 520. Ow. 158. Vide Poſt (B. 8.) Vide 2 And. 49+ 


(z. 8. ) When another Remedy i 18 given. 


Nor, when the Law has provided another Remedy. 1 
In Chancery ; as, if Feoffees to an Uſe at Common Law refuſe to make 


Feoffment, join in Voucher, &c. an Action upon the Caſe does not lie; fr 
they ſhall be compelled in Chancery. 1 Rol. 108. J. 35, 45. = 


if the Lord of a Manor refuſe to hold a Court, or to admit upon 2 N 1 | 
Surrender. 1 Rol. 108. J. 20, 30. Vide Action upon the Coe for Negligence = {| 


So, if a Tenant of a Manor refuſe to take a Surrender — to the 


Or, In Parliament; as, for a falſe Return of one elected a Burgeſs for 
Parliament ; for, that is cognizable in Parliament; unleſs it be upon te ü 
St. 23 H. 6. 7 5. Vide Action upon the Caſe for Deceipt, (A. 6.) Fr M. 
feaſance, (A. 1.) For Negligence, (A. 2.) R. Where the Action was befoe 
the Determination of the Election in Parliament. Lut. 89. = | 

So, for a double Return made malitioſe, an Action upon the Caſe dos 
lie by the Common Law. R. 2 Vent. 37. 2 Lev. 114. R. 3 Lev. 29. 

So, after a Determination in Parliament, the Party againſt whom it ws 
determined, cannot have an Action upon the Caſe for a falſe Return againſt 
the Officer, who returned another elected. Lut. 89. | 

So, when a Remedy is provided by Statute ; As, if a Statute prohibit the 
Importation of Cards without Licence, &c. An Action upon the Caſe doe 
not lie, by any who has the King's Licence, againſt the Importer, fore 
Damage to him. 1 Rol. 106. J. 10. 

So, an Action upon the Caſe does not lie for Perjury, whereby a Ver. 
dict paſſed againſt him; for he ought to ſue upon the Sr. 5 El. Per three | 


NN 


hand $9 


Nor, for a falſe Oath in ee or in an Afidavit, &c. for the Pat 


195, Pe 


0 Pzoceeding in an Action upon he Caſe, | 


* 1.) The Original. 


Y the 95. 19 E. 7. 9 The like Proceſs ſhall be in Actions upon th 
Caſe in B. R. and C B. as in Treſpaſs, or Debt. 
And therefore, the Proceſs ſhall be Attachment, Diſtreſs, Capias and 
ſo to Outlawry. 
If an Action upon the Caſe be commenced in B. R. by Original, the 
Defendant may be outlawed. 


_(C TY The Declaration 


In an Action upon the Caſe, the Original contains the whole Caſe. 
And the Courſe was to recite the Original in the Declaration. 
But now in B. R. and C. B. by Rule of Court, the Declaration need not 
repeat the original Writ, but ſhall ſay owy, A. queritur, Sc. i in placito ra 
| gal. 


/ 


5 
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greſſ. ſuper caſum, or attachiatus fuit ad reſpondend. B. in placits tranſgreſſ. 
ſuper caſum. Compl. Att. 298, 344. Lide Rules and Orders of C. B. 26. 

So, if the Writ be recited to be in placito tranſgreſſ. and the Declaration 
be tanſereſſ. ſuper caſum. it is good; for in placito tranſgreſſ. extends to 
Treſpaſs upon the Caſe, as well as Treſpaſs. R. Cro. Car. 254. D. Hb. 
180. R. Cro. Car. 325. e | 

So, if the Declaration begins, Qzod cum, &c. and concludes per quod, &c. 
this ſeems a Declaration in an Action upon the Caſe, tho' it has the Words 
uſual in Treſpaſs, R. Al. 84. R. 3 Lev. 338. 


As Declaration in an Action upon the Caſe generally omits Vi et Armis. „C. 3.) 
= 7 N. B. 86. E. 42 Af. pl.g. 1 Rol. 1. I. 23. 1 
And therefore, in an Action upon the Caſe for Negligence, or Non-fea- 
ſance, if the Declaration be Vi et armis, it is bad. R. 9 Co. 50. b. 
So, in an Action upon the Caſe for ſtopping a Watercourſe in his own 
Land. Per two J. Poph. 170, 171. 5 
Or, for erecting a Gate, whereby he was hindred in his Way to his Cloſe. 
EK. Goab. 54. | | 
1 So, in an Action upon the Caſe for the Diſturbance of a Liberty: As, 
for diſturbing one in his Seat in a Church. R. Per two J. Haught. cont. 
2 Rol. 139. HS VV 
But, an Action upon the Caſe for a Misfeaſance, which is the Cauſe, 
but not the very Point of the Action, may be alledged Vi et armis: As, in 
an Action for a Diſturbance to hold a Court, per quod he loſt his Fees, the 
== Diſturbance may be alledged Vi et armis. R. g Co. 50.6. 
So, in an Action upon the Caſe for a Reſcous, the Reſcous may be al- 
leqdged Vi et armis. R. ſæpe Hob. 180. | 9 9 
| So, for chaſing his Cattle. R. Cro. Car. 325. i 
For diſturbing him in the Profits of a Fair. 2 Rol. 139. 2 Cro. 122. 
For diſturbing him in his Way. 2 Rol. 139. 


So, a Declaration, in an Action upon the Caſe for Negligence, or Non- (C. 4.) 
| Sligence, 4 
feaſance, ſhall not ſay Contra Pacem. R. 9 Co. 50.6. e And Conerd. 
Baut, an Action upon the Caſe is founded upon a Wrong, and may con- 288 
dlude Contra Pacem. F. N. B. z. E. Yau. 101. 
E 7 - And therefore, where it may ſay Vi et arms, it may conclude Contra 
acem. | N 


ACTION upon the Caſe upon Aſumpſit. 
(4) When an Aſumplit lies. 


(A. x.) Upon an implied Promiſe. 


N Afumpfit lies upon every executory Promiſe not performec 
upon a good Genin: obs ** . 


A 
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7 20 eee be not made by expreſs Words. — 
A upon every Contract executory, each Party ſhall have an Aſum 

againſt the other, who does not perform his Part of the Contract, 4 l 

8 recover 


— 
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againſt the other, who does not perform the Award, 1 Rol. 7. J. 1 5. Vid 


3 Mod. 240. Carth. 91. Vide Copybold, (H. 6.) 


Sho. 78. Carth. gc. 
Carth. 338. 


 Tndebitatus Aſſumpfit lies by him, who has the Right to _ as for Mo- 


1 Sal. g. Vide infra. 


ACTI O N upon the Caſe upon Aſumpſi 


recover the whole Debt, befides his ſpecial Loſs, in Damages, R. 4 00. 9. is 
Mo. 433, 667, Slade. R. 2 Cro. 544. R. Jon. 146. 

So, for Arrears due upon an Account. R. Tel. 70. " Mit I Rol 23. L 47 
Mo. 8 64. 2 Cro. bg. Dan. 26. | 

So, if a Man receive Goods, or Money, to my Uſe. Vide 37 Elz. 
Rol. 27. l. 45. But R. acc. 14 Jac. 1 Rot. 7. l. 10. and in 1661, 
7 Rol. 32. J. 30. Dan. 26. = | 

So, upon a Submiſſion to an Award, each Party ſhall have an Aſunjii 


Arbitrament, (I. 3.) 

So, for a Fine due to the Grantee of the King pro Licentid concordand, 
an Aſumpſ it lies. Per two F. 2 Leo. 179. 

Or, for a Fine aſſeſſed for Admittance to a Copyhold. R. 2 W. GM. 
B. R. 2 Vent. 175. Per three J. Holt cont. 3 Lev. 261. Sho. 3 Wl 


So, for the Duty of Scavage due by the Cuſtom of Londen. R. 1 Vent. 298, 
2 Lev. 174. 3 Lev. 262. Carth. 92. Sho. 35. 

So, for a Penalty forfeited upon a By-Law. R. 2 Lev. 252. * 

80, for Fees due to him upon the Knighthood of the Defendant. R 


So, by an Inſurer of a Ship, for the Præmium for which he inſured, 


So, for Money won at a Play, called Hazard. R. 2 Vent. 1 175. Dub. 
3 Lev. 118. Cont. per tot Cur. Lut. 180. Cont.in B. R. H. 14 & 15 Car. 2. 
Wiche's Caſe. Semb. cont. 5 Mod. 13. R. cont. Mod. Ca. 128. Carth. 338. 
So, if a Man receive the Profits of an Office upon Pretence of a Title, an 


ney received to his Uſe. R. 2 Med. 260, 263. 3 Lev. 262. R. 2 Jon. 12) 
2 Lev. 245. Dan. 27. Sho. 3 5. 
So, in every Caſe, where an Account would lie. 2 Med. 263. Sm. 


Fortiori, where there is an expreſs Promiſe to tender an Account. R, 


I Sal. . Per three J. Carth. 89. T 4 has 
So, if A. give a Bill upon B. for 100 J. to pay to C. 60/. and B. indorſs 1 3 
the 60/. upon it; he ſhall be charged for ſo much Money to the Uſe of. | 
R, Mod. Ca. 37. : 8 | for 
So, in every Caſe, where Debt lies, Semb. Per Hale, Hard. 486. Vii Co 
Sal. 23. 5 


An Indebitatus Aſſumpfit lies againſt a Father, for Medicines provided and 
delivered for his Daughter. R. Ray. 67. 

Or, for Money promiſed upon the Marriage of a Relation. R. cnt. 
1 Vent. 268. D. to be R. acc. upon a Marriage with his Siſter. a Vent 311. 

Or, for Meat and Drink for a Baſtard-Child. - Per Pemb. 2 Shy. 184. 

Or, a Matter of a Charity. 2 Sho. 184. 

. an Indebitatus Aſſumpfit lies againſt A. for Money lene or 3 ſold 
at his Requeſt to a Stranger. R. 1 Vent. 311. Dan. 27, 8. R. cant. 
2 Vent. 36. and there the Caſe 1 Vent. 311, which was by two J. the Ch. 
IJ. cont. and was after Verdict, is cited; and thereupon Ventris makes a 
QRuzre. R. afc. Mod. Ca. 77. 


But, the Declaration muſt be Hndebitatus Aſumpfit for Money lent to 4; 
for mutuo dat” to the Stranger at A.'s Requeſt, is bad. R. 1 Sal. 23. 5 
But, for Rent Arrear, the Law does not imply any Promiſe during, or after 
the Term; for it favours of the Realty. R. 1 Rot. N 30. Put 5 
Pop, (C.) 


80, 


"AQ T I O N upon the Caſe upon Aſempfit. LES 


upon a Wager, or, mutual Promiſe. 1 Sal. 23. 


3 Holt, Mod. Ca. 129. OD 
= So, in every Caſe, where a Man is accountable to another, an Indebitatus 
Aſumpfit lies againſt him for Money received to his Uſe: As, if A. receive 


(A. 4.—D.) 


_ So, if he receive Money ad computandum, or merchandizandum, an Inde- 
== tus Aſumpfit lies. R. 1 Sal. g. | 5 | 
= 5So, if A. fell an Horſe to B. and agree, that if he diſlikes and re-delivers 


F | upon Re- delivery of the Horſe to C. an Aſſumpſit lies by B. againſt A. for 
Ez . received to his Uſe. R. 3 Lev. 364. | 
Ad ion lies for Money received to his Uſe. Per Treby, 1 Sal. 22. Shin. 
411, 412. | . 


lnſurance, in which he was bound, when the Ship was believed to be loſt: 
Or, for the Præmium, when there were no Goods in the Ship. R. 


68. 157. 


it the Policy be in the Name of a Stranger, yet he ſhall have the Ac- 
ton, tho! it be the Money of the Ce/fy que Truſt; for it is paid in his Names | 


5 9 R. Sho. 1 57. | 8 : | 

BS Tho' by Matter ex po? facto, the Payment be void. R. Sho. 1&7. 

= So, if A. receive Money by Authority from an Adminiſtrator and pay it 
co him, and afterwards a Will is found, and the Adminiſtration repealed, an 
Aſumpfit lies againſt A. by the Executor for Money received to his Uſe ; 

por the Authority being void, a Debt ariſes to him who has the Right. Per 
| Trevor, 1 Sal. 27. b 
| So, a Woman ſhall have an Aſuumpſit againſt a Man, who married her, 


having a former Wife alive, for the Profits of her Eſtate, as for Mo 
| ceived to her Uſe. R. 1 Sal. 28. | 


But, if he who pays be Particeps Criminis, he ſhall not have an Aſump/it 
for Money received to his Uſe ; as, if A. bound in a Bond upon an uſurious 
Contract pay Part of the Money, he ſhall not have an Aſumpſit for it. 
. 6: - 

If 4. pay Money to B. to bribe Officers, which is 
14 ſhall not have an 4ſumpt/it againſt B. 1 Sal. 22. 


ney re- 


(A. 2.) Upon a Bill of Exchange; and Promiſſory Note. 


== to A. or Order, and the other accepts it; by the Law-Merchant a Promiſe 
bs implied in the Acceptor to pay it. R. 1 Rol. 6. J. 45. 2 Cro, 306. 
And an Aſſumpfit lies for every Indorſee, to whom the Bill is aſſigned. - 


ſubſequent Indorſee. As 
And, if the Merchant, to whom a Bill is directed, refuſe it, the Di- 
rector is liable to every Indorſee. R. 2 Vent. 308,  _ . | 

7 And if, upon the Merchant to whom a Bill is directed refuſing, a Stranger 
accepts it for the Honour of the Director, he is liable. Per Holt, ' Tr; 


myns's Reports 76. 1 Ld. Ray. 57 5.) 
Vol. I. | 


80, where Debt does not lie, Indebitatus Aſuumpfit does not lie; As, 


Or, a Promiſe upon a Conſideration to pay a Debt due from another. Per 


me Rent of B. s Lands upon Pretence of Title. 2 Mod. 263. Vide Accompt, 


3 the Horſe to C. he ſhould repay the Money, otherwiſe A. himſelf would; 
So, in every Caſe, where a Man pays Money to another by Miſtake, an 


Or, by the Deceipt of another; as, if A. pay Money upon a Policy of 


paid accordingly, he 


So, if a Merchant direct a Bill of Exchange to another Merchant payable 


So, every Indorſor, who aſſigns ſuch Bill, is liable to an Aſumpſit by any 


12 W. z. Gregory and Walcop. Mar. 88. Vide Lut: 899. ( Reported Co 


Qq And 


ny. 


, = : 
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fit lies by the Indorſee, tho' A. had 


of Merchants, was not well. 9 
But a Promiſe by A. in Conſideration of a Note of B. being delivered tb 
him, was ſufficient; for it was Evidence of a Debt, and ſhall be intended = | 
an abſolute Delivery. = 


reſted. Per Cur. I Vent. 153. 


ACTI 0 N upon the Caſe upon Aſſumpjit. 


And if a Man, not a Merchant, direct a Bill of Exchange, he is liable ac. 
cording to the Uſage among Merchants. R. 2 Vent. 295. R. 2 Vent. 3 10. 

If a Merchant direct two Bills to A. payable to B. for the ſame Sum, 
(the one payable, if the other be not paid, as the Uſage is,) and A. ac. 
cept the ſecond, he is ſuable upon the firſt Bill, with an Averment, that 
he has not paid either the one or the other. Dub. T. 12 V. 3. B. R. 
between Milner and Harriſon. 


If the Indorſor pays the Indorſce, the Acceptor is afterwards liable to 
him. R. Lut. 388. 


If a Bill is payable to A. "a the Uſe of B. and A. indorſes it, an Aſſump. 


the King againſt B; for A. was the viſible Owner. R. Sho. 4. 
If a Note was payable to A. or Order, the Order could not Tone an A. 


ſumpſit, but in the Name of A; for this was not of the Nature of a vii ll 
of Exchange. Cont. R. between Cromwell and Floyd. T. 9 V. 3. Ret. zoo. 


C. B. Dub. in B. R. J. 12W. 3. Rot. —between Butcher and Swift. R 
acc. in B. R. between Clerk and Martin. 1 Sal. 5 R. acr. in B. a 
Between Buller and Crips, M. 2 Annæ, Rot. 


So, a Declaration upon a Promiſſory Note, as upon a Bill of Exchang 
R. 1 Sal. 24. 


N. 1 $86. 84 
But now by the Sr. 3 & 4 Ann. 9. All Notes made after the 1ſt of My 


1705, by any Perſon, or by the Servant or Agent of any Trade uſually in- 


truſted to ſign Notes for his Maſter, whereby Promiſe ſhall be to pay an 
Sum to any other or Order, ſhall be payable, aſſignable, and indorſible oye; 
as Inland Bills of Exchange ; and the Perſon to whom the Note is payabl, 
or indorſed, or aſſigned, may maintain an Action for the ſaid Money againſt 


him who, or whoſe Servant or Agent, figned it, or againſt any of the lu- 


dorſors, as in Caſe of Inland Bills of Exchange. 


Upon a Note payable to A. or Bearer, the Law did not imply a Promiſen 
the Bearer. R. 3 Lev. 299. Agr. YT. 12. 3 B. R. betaween Srft and 
Butcher. 

Yet, now by the Sr. 3 G 4 Ann. 9. Notes after 1 May 1705, given pays 
able to any Perſon or Bearer, ſhall be conſtrued to be due to ſuch Perſon, 


to whom the, ſame are made payable ; and the Perſon, to whom they ar 


made payable, may maintain his Action, as he might i in Caſe of Inland 


Bills, of Exchange, againſt the Perſon who, or whoſe Servant or Agent, 
ſigned the ſame. 


So, if a Bill of change by A. to B. or D be indorſed only for 


Part, the Indorſee ſhall not have an Aſſumpſit for this Part, without ſhew- 
ing the Reſidue ſatisfied. R. 1 Sal. 6 5. 


Upon a Bill of Exchan 2 the Plaintiff mak 1 upon the Cuſtom, 


not upon an Indebitatus Aſumpfit. 
1585, 1594. Dan. 27. 

And, where the Declaration was upon the Cuſtom, and likewiſe upon 
an Indebitatus Aſumpfit, and intire Damages given, the Judgment was u- 
Vide 1 Sal. 24. 


Per two F. 1 Vent. 153. Semb, Lu. 


And, the Time and Manner of Acceptance muſt be alledged. R. 
Lut. 233. 


So, the Cuſtom ought not to be alledged to all Perſens, Ge. R 
Tut. n 10 5 


Nor, that by the ane of u Sc. tho' it will only be Surpluſage 
Yu 


R. Hardg4$6. Pe. 


paid it upon an Extent at the Suit of . 


A CT IO N upon the Caſe upon ¶Aſumpſit. 
But a Cuſtom alledged at London, 7 bat any Merchant, &c. is good. R. 
Lut. 233.1585. 
So, if the Plaintiff alledge, That the Defendant fecit Billam manu ſud 
ſubſeriptam, tho' he does not ſay, ſecundum Hum Mercatorium, it is ſuf- 


= ficient. R. Lut. 279. 


Tho' he do not alledge, That Value was received. Lut. 889. a. 
So, if the Plaintiff alledge Payment for the Honour of the Drawer, 


9 | without ſaying, to whom, it will be good, after Verdict. R. Lut. 899. 


Debt will not lie againſt an — R. Hard. 487. 1 Sal. 23. Med. 


Y Ca. 129. Vide Dett, (B.) 
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But, againſt the Drawer himſelf, Debt will lie, or an Indebitatus Aſumpſt. 


How Bills of Exchange muſt be made, — and proteſted, vide 


El 

" in n Me chant, . &c. 
1 

1 


0 A. 3.) Upon an expreſs Proclly. 
So, an n Aſumpſit lies, when a Man by expreſs Words aſſumes to do a n 


n 
= 3 * 
By. 
1 
"YM certain Thing. 
8 
7.8 " % 
_ 
1 
6 5 
* 


q Words, (Aſfumpfit ſelvere,) it is bad. Semb. 1 Sid. 306. But it is a Doubt, 


ſt be cer 
And the Words muſt be certain; and therefore, if a Declaration omit the an. 


= whether it be not only Form. Ray. 123. 


| Rate, R. Tel. 134. 


So, if a Promiſe be, to pay ſo much upon a ſpecial Conſideration; after 


5 it is performed, an Indebitatus Aſſumpfit lies. R. F, g. 303. 


If, a Promiſe be to do a Thing not in his Power, yet an Aſumpit lies: 


[ As, to aſſign the Leaſe of a a Ah for he ny 88 it. N. 
4 Leo. * 


Vet, it is ſufficient, tho there be not an abſolute Certainty ; As, a Pro- (4. 4 


miſe to pay ?antum quantum mereret, with an Averment, quod meruit tan- * 


Intent is ſuf- 
80, a Promiſe to pay ſo much, tho' he does not ſay, 20 whom the Pay- ficient. 


aun. R. Cro. El. 149. 2 Cro. 370. R. Cre. Car. 77. 1 
L ment ſhall be made. R. Cre. El. 149, 848. R. Cro. Car. 77. 1 Rol. 


30. . 30, 
Or, at what Time; -this it ſhall be in a convenient Time. 


So, to pay mods ſequenti, viz. to give a Bond, &c. R. Cro. El. 848. 
To pay according to the Rate of ſo much. R. 27, 134. 


So, a Promiſe, quod toleraret, vel, mitteret praſegui, is good. I Rel, 24. 


. ee, 1 Mo 45: 


So, if the 8 alledge, quod cum Defendens aſſumpſit, it is good, 


3 | tho' there is no direct Affirmation. R. Hard. - 


So, ah Aſſumpfit to give a Bond for 401. without ſaying, in what Penalty, 


. | is good; for it ſhall be intended, double the Sum. R. 1 Lev. 88. 


An Aſumpſit to purchaſe Land at the beſt Rate he can, ſhail be intended, 


1 if the Owner 1 is willing to ſell it. Dub. I Lev. 3• 


And the Words ſhall have a reaſonable Conſtruction; as, if a Man pro- (A. 5 


BS. | ) 

_ miſc Payment, without ſaying, 70 whom, it ſhall be intended, to him, * ohh e her > wy | 
whom the Conſideration comes. R. Cro. El. 149, 848. Peph. 182. Noy Contratiioe. 
_ 33. C. Car. 77. R. 1 Rol. 30. J. 30. 


If he promiſe quod parceret illum, it ſhall be intended, that he would for- 


bear the Debt, or, to ſue him. 1 Rol. . 


If he promiſe Payment, according to the Rate of 408. per Ton, it ſhall be 
intended, that he will pay for the odd Pounds, —.— to the ſame 


IE 
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If he prom iſe Payment upon Eaſter-Day, if A. do not pay tbe ſame Day; 
A. has al the Day for Payment; and therefore, it ſhall be intended of a Pay. 
men afterwards upon Requeſt. R. 1 Rol. 15. 1. 45. 

A Promiſe, That a Feme-Covert ſhall perform her Agreement, ſhall be in. 


tended, of ſuch Agreement as ſhe may have made, tho' ſhe cannot by 


Law make an Agreement. 1 Rol. 19. J. 5. 
A Promiſe to pay the ſame 1001. ſhall be intended, the fiine 3 in Qual, 
not in Specie. R. Tel. 50. 1 Rol. 25. l. 10, 

To pay for Cattle fold to B. reſerving the Payment at a future Day, ſhall 
be extended to a Sale, where Part is paid 27 preſents, and Part is to be paid 
at a future Day. 1 Rol. 20. 1. 40. 

To pay, 100l. if he marries, and has a Son within a Year tunc proxim 


ſequent, ſhall be intended, within a Year after the Marriage, and not, after 


| the Promiſe. R. 1 Vent. 262. 


A Promiſe, in Conſideration, that the Plaintiff at his Requeſt would pro. i 
cure a Note, &c. ſhall not be intended of any other Requeſt, than that at 
the Time of the Promiſe. R. 2 Vent. 762. 

Otherwiſe, if the Words had been, when he ſhall be requeſted. 2 Veht, 


ALES. 


If a Man promiſe to pay for wedding Apparel, it ſhall be underſtood, of | a | b 
Apparel uſed for two or three Days during the Solemnity of the Marriage, 9 


according to the Quality of the Perfons. R. Cro. Car. 53. 


If, in an Aſumpfit he alledge, that he agreed or paid, &c. it ſhall be in- 
tended, with or to the Defendant. R. Cro. El. 229. 
So, if he alledge, in Conſideration of a Submiſſion to an Award, it ſhall be 


intended of an abſolute Submiſſion. R. Cro. El. 460. 


In Conſideration, that he would deliver up a Bond, ſhall be intended, of 
ſuch a Delivery as that it may be cancelled. R. Sal. 457. 

In Conſideration, quod venderet et ſuperinde deliberaret ; if he deliver he- 
fore the Action, tho' not immediately upon the Sale, it is ſufficient, R. 
Mo. 702. 

If # Promiſe be transferre negotiationem ſuam, aw. Trade, tho the 
Word is uncertain, yet it will be well. R. Al. 67. 

If it be, in Conſideration of the Delivery of 20s. old Money, to render þ 
much in new ; for a Delivery in Conſideration of having ſo much in Vain 
amounts to a Sale. R. 1 Sal. 25. 

In Conſideration, That he would accept him ** his Debror, be 6 fo 
pay 201. due from A. ſhall be conſtrued as a mutual Promiſe to diſcharge 4. 
R. 1 Sal. 29, 

If he 8 to pay quantum rationabi Fer valerent, for valebant, it wil 


be well. R. 3 Med. 190. 


If, in an ¶ ſumpfit by A. and B. nuper Guardian' Ecchfiz, it be declared, 
that the Defendant, in Conſideration, That the Biſhop would abſolue his Me- 
ther, excommunicated for Non-payment of a Rate to the Churchwardens, pro 
miſed to pay the Rate; it ſhall be intended, that the Plaintiffs were Church- 
wardens at the Time, and that the Excommunication was upon their Prob. 


cution. R. 2 Lev. 119. 


If the Receiver of B,'s Rents promiſe to pay within a Month, having Au- 
thority. from B. to pay out of the Michaelmas Rent, it ſhall be intended, that 
he had received the Rent, when he aſſumed to pay. R. 2 Lev. 20. Vii 
1 Vent. 152. Ray. 211. 

If A. promiſe in 1659, to pay gol. if Chun: Stuart be King withis 


twelve Months ; for it ſhall be intended, if he come into Poſſeſſion, K. 
I Lev. 33. | | 


. 
» 
as „ 
— 
* 


„ 
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dice of the Plaintiff. 
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If he promiſe, in Conſideration of the Delivery of ducentas centenas 
Lupuler”, Anglice 20016. Weight; for it ſhall not be intended 20,000, K. 
Cro. Car. 33. 


() Conſideration. 


(B. 1.) What will be a good Conſideration. 


HE Conſideration, upon which an Aſumplit ſhall be founded, muſt G ve, 


be for the Benefit of the Defendant, or to the Trouble or Preju- of a Suit. 


And therefore, a Promiſe, in Conſideration of the Forbearance of a Suit, 


= ;: good; for that is for the Benefit of the Defendant, tho' the Action 1s not 
= diſcharged ; for Forbearance for a reaſonable Time is ſufficient, Semb. per 


But it ſhall be intended, a total Forbearance. R. 2 Cro. 397. Per two J. 


20. 68 8 N. 1 Rol. #7. . | 


So, in Conſideration of Forbearance for a convenient, or reaſonable Time ; 


3 | and the Judge of N Prius ſhall be Judge of that. R. Mo. 854. 1 Rol. 


3 | 26. J. 50. R. 3 Bul. 207. R. 1 Sid. 45. 


1 El. 848. 
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3 3 Tol. 55. 


Otherwiſe, per breve or paululum tempus; for then he may ſue immedi- 


3 | ately. Cont. 1 Leo. 61. 1 Rol. 27. I. 10. R. acc. ſape 1 Rol. 23. J. 10. 
But Cro. Cor. 241. cont. N. Acc 1 Sid. 45. | Fn 


Or, pro aliquo Tempore. R. Cro. Car. 438. 1 Rol. 23. J. 20. R. 


So, in Conſideration of the Forbearance of a Suit in Chancery. Ray. 372. 


. : Vide Cro. El. 768. 2 Cro. 47. 


In Conſideration of not ſuing an Attachment. 1 Rol. 26. JI. 40. Cro. 


* 


Of not executing a Capias Utlagatum. Per three FT. 7el. 19. 
So, in Conſideration of the Forbearance of a Suit againſt an Executor or 


} Adminiſtrator, for a Debt of the Teſtator. R. 9g Co. 94. a. R. Cro. El. 643 4. 
EK. 1 Rol. 26. J. 50. R. Mo. 8 54. K. 2 Cro. 273. R. 1 Vent. 120. 


Tho! it be a Debt upon ſimple Contract. R. 1 Kol. 28. J. 30. 2 Cro. 47, 


Or, a Debt recoverable only in Chancery; as, Payment by a Surety for 


de. Teſtator. R. 1 Sid. 89. 


Or, tho' it be for a Legacy. R. 1 Vent. 120. 2 Leu. 3. 
So, in Conſideration of the Forbearance of a Suit againſt him, upon a 
Contract whilſt an Infant. Dy. 272. a. in marg. Vide Poſt (F. 8.) 

In Conſideration, that he accounted with the Executor at his Requeſt: 
R. 1 ent. 268. e 5 

But, if there be no Debt, or Aſſets, it ſhall be given in Evidence. Cont. 
1 Rol. 24. J. 45. Per three J. Cont. and 2. ace. Mo. 419. Tel. 11. Semb: 
acc. Mo. 8 54. K. acc. 9 Co. 94, Banes. R. cont. 2 Lev. 3. Acc. 3 Leo. 67. 
am Fm ro | | | 

So, in Conſideration of the Forbearance of a Suit againſt an Heir upon a 
Bond of his Anceſtor, if he was bound, and had Aſſets. 

And the Lien ought to appear, not only in Evidence, but alſo in the De- 
claration. R. cont. 1656, for it is aided after Verdict. Ray. 128. in mars. 


Dub, 17 Car. 2. and R. that the Omiſſion is not aided after Verdict. iS 
22 Car. 2. Ray. 128. and in marg. R. 2 Sand. 136. 1 Vent. 1c9. — 


So, in Conſideration of Forbearance by the Aſſignee of a Bond, if he has 
a Letter of Attorney to ſue and releaſe, . 1 Rol. 20. J. 15, 
Vor. I. | . „„ 
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a Suit, 
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Diſcharge of 
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Of CR of him and his Son, to pay both the Debts. R. 1 Sid. 38. 
R. Ray. 

In 88 of forbearing him, being the Receiver of A. to Pay an 
Annuity due by A. if he continued Receiver; without an Averment, of 
Rent in his Hands. R. 1 Vent. 152. Ray. 211. Vide 2 Lev. 20. 

Or, being indebted in ſo much to A. who had aſſigned the Plaintiff to 
receive his Debt of the Defendant. R. 1 Vent. 1 54. 

So, in Conſideration of the Forbearance of a Suit againſt a Stranger; for 
that is a Prejudice to the Plaintiff, D. 9 Co. 94. 4. R. Rol. 27. l. 5, zo. 

Or, of the Forbearance of his Debt, generally; for then he ought to 
| forbear all the World. R. 1 Kol. 22. 1. 35. . Semb. cont, Nel. 184. R. 
acc. 1 Sid. 242. 

So, in Conſideration, That the Plaintiff, to whom a Debt was affignel. 
will forbear a Stranger. R. Hard. 74. 


So, in Conſideration of frceating of his Suit ; for that is a Benefit to the 
Defendant, and a Prejudice to the Plaintiff, tho the Action is not diſcharged. 
R. Hob. 216. 1 Rl 19% 4 40: 
So, to ſurceaſe his and his Son's Complaint againſt the Defendant's So, 
Per three * 29 1: 

To ſurceaſe all Suits in Chancery; tho' he may proceed for the ſame Mat. 
ter at Law. R. 1 Rol. 19. I. 20. 2 Bul. 41. 
So, to diſcharge a Man arreſted for a little While, tho' he may be re- 


ny immediately; ; for the preſent Reſpite is a Benefit. Per Poph. 1 N. i ; | 


23. 4. 14 

So, — Conſideration of a Submiſſion to an 3 a Promiſe to ſurceaſ 
a Suit, is good; tho' the Submiſſion may be revoked. R. 1 Rl 27, 
J. 25. 

So, in Conſideration of the Diſcharge of a Stranger arreſted for Debt, 
R. Pal. 394. 

In CO to pay 60 J. in Diſcharge of a Bond. R. 2 Cre. 1 94. 


. in Conſideration of the Diſcharge of a Debt. 

Tho' the Debt was due to a Stranger for the Plaintiff has a Prejudice by 
the Loſs of his Debt. 

So, in Conſideration of the Delivery of a Statute for the Security of 
Debt due to the Plaintiff, tho! it "ad not aſſigned to the Defendant, and ſo 
no yo to him ; for it is a Damage to the Plaintiff. R. 1 Rol. 20, J. zo. 
Hob. 4, 5. 

Or, of the Delivery of a Bond. R. 1 Sid. . 

Or, of Goods ded by a Stranger. R. 1 Rol. 19. I. 35, 45. R. 
2 Cre. 257. 

Or, of a Bill of Exchange in his Cuſtody. R. 1 No. 22, J. 10. 

Or, of the Aſſignment of a Bond by the Principal, to his Bail, cr 
Surety. R. 1 Rol. 17. l. 25. Cont, Cro. El. 538. 

2 of the Aſſignment of a Judgment, with a Letter of Attorney. R. 
1 Sid. 213. 
So, in nn of a Conveyance to A. as he ſhould appoint, of all 


the Lands called B. tho' it be ſaid, that the aaa nibul habuit in tenementis. i 


R. 2 Leb. 33. — 


So, in Conſideration of the Proof of a Debt, for it is a Charge w 
the Plaintiff; as, if a Woman, in Conſideration of the Proof of a Debt 
due from her Huſband, promiſe Payment. R. 1 Sid. 57. Ray. 32. 


Or, an Heir promiſe the Debt of his Anceſtor. 1 
— : 3 


a 
E 
| | 7 
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Or, an Executor promiſe, upon Proof of the Delivery of the Goods to 
his Teſtator, to pay for them. R. I Leo. 94. 
And, the Proof of the Pebt may be in an Action upon the Caſe upon 
umpfit. 
4 Al _ if the Parties agree to a particular Manner of Trial, it ſhall be de- 
= termined in ſuch Manner. R. 3 Lev. 241. 
: So, in Conſideration that the Plaintiff would ſhew a Specialty, by which 
the Inteſtate was bound; tho' before Adminiſtrator granted. R. 1 Sid. 369. 
1 Or, If the Defendant does not prove Payment within a little Time. R. 
= : Rol 23. J. 40. : 
1 Or, in Conſideration, that the Plaintiff would make an Aſidavit of his 
Debt before a Maſter in Chancery ; ; tho' he had no Authority to adnuniſter 
it. R. Ray. 153. 

Or, would ſhew a Deed, by which Rent was due. R. Cro. El. 67. 

So, if A. be bound for an Infant, and pay the Money, and the Infant at 
full Age promiſe Re-payment, an Aſjumpſi t lies. R. 3 Leo. 164. 4 Leo. 5. 
Dy. 272. 4. in marg. 

So, if an Infant give a Bond, and at his full Age promiſe Payment; for 


in Conſcience he ought to pay it. Adm. Cro. El. 120, 7. Dy. * a. in 
marg. Vide Poſt (F. 8.) 


So, in Conſideration of his Labour for him. 1 Vent. 44. 7” {$55 
Of his multum, et gratiſimum Servitium. Semb. 1 Vent. 27. co x" Wa 


That he would procure the Enjoyment of a Houſe ; with an Averment, 
chat he had procured it. R. Tel. 11. 

b Or, would procure a Note from the Debtor of the Plaintiff requiring 
the Defendant to pay him. R. 2 Vent. 71, 74. 

Or, would endeavour a Marriage between A. and B. with an Averment, 
chat he had endeavoured omnibus modis quibus poterat, and the Marriage took 
Effect. Ray. 400 

TY So, 1 in Conſideration of ſolliciting a Cauſe in Chancery ; for that is lawful, 
if it be not for Maintenance. R. Cro. El. 760. R. Hob. 67. 1 Rol. 17. 
1. 15. R. Cro. Car. 159. Vide Attorny, (B. 18.) 

I)!ho' done by an Attorny. R. 1 Rol. 17. J. 35. Cro. Car. 160, 


+ 1 So, in Conſideration of his Permiſſion to do ſuch an 1 Act; as, to permit (B. 6.) 
aK Wiſe to take out Adminiſtration durante minor: atate of her Son; for it <rmiſſion, 
does not belong to her. R. 1 Nl. 21. I. 30. 


E To permit his Priſoner to remain at the Defendant s Houſe all N ight. 

EK. 1 Sid. 132. 

In Conſideration, that he ſhall be abſolved from nn denden for | | 
Non-payment of a Rate for the Repair of the Church; for it ſhall not be | 
intended, that he could be abſolved without the Churchwarden' s Aſſent. | = 
R. 1 Vent. 297. 


So, in Conſideration, that a Feme-Covert will permit her Son to be Ser- 
vant to him. R. 1 Rol. 20. . 


Or, will not hinder his Purchaſe of her Huſband. R. 1 Rol. 2 1. J. 50. 


| Or, w1ll conſent to the Marriage of her Daughter. Per thr Mo. 8 
Hob. 10. 1 Rol. 19. J. 50. * . 1 


In Conſideration, that he will procure his Maſter to permit him t 
Part of his Shop. K. Godb. 21 N Pe im to have 


| But, an Aſumpſit does not lie upon a Promiſe,” to a Bond, if A. 
=! the Requeſt of the Plaintiff, will permit him to ws * Adminiſtra- 885 


don, unleſs he ſays, that A. did permit him at * Requeſt of the hin 
or by his Procurement. R. Jon. 441. 


So, 


. Pro- 


Performance 
of an Act, 


ought to do. 


Any other Act 
by which the 
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So, in Conſideration of a mob Promiſe ; as, in Conſideration of a . 
ciprocal Promiſe of Marriage. R. 1 Rol. 22. J. 5. K. 1 Sid. 180. Per 
bree J. Vaugh. cont. Cart. 233. Mod. (a. 15 5. Vide Poſt (F. 4 

Or, of the Payment of Money loſt at Play. N. 1 Rol. 17. J. 10, 28. J. 50. 
R. Mo. 549. 

So, a Promiſe to pay to A. in Conſideration of a Promiſe to pay © 
much to B. R. Mo. 574. Dub. 1 Kol. 29. J. 10. K. Cro. El. 543. 
4 Les. 3. 


So, in Conſideration of Marriage; as, upon a Communication of à Mar. 
riage, a Couſin of the Huſband promiſes the Wife to give her 1001. if the 
Huſband's Father does not aſſure ſuch Land. R. Gro. El. 63, 4. 


So, in Conſideration of the Performance of an Act, to which he waz 
compellable ; as, if the Plaintiff will diſcharge a Debt, for which he and 
the Defendant are Sureties, he wil repay the Moiety. R. 1 Rol. 20. J. 5o, 

If he will pay the ſingle Sum due upon a Bond, the Defendant wil 
cancel the Bond. R. 1 Rol. 23. . 5, 27. l. 51. R. Cro. Car. 8. Hutt. 76, 
Ke. Cro. El. 194. 

Or, ſurceaſe his Suit upon it. R. 1 Rol. 21. J. 1 . 
In Conſideration of 41. paid, to releaſe a Judgment for 71. and ente: 
Satisfaction upon the Record. R. Mo. 412. 1 Kol. 28. l. 5. Cr, 

El. 429. 

In Conſideration of Payment by the Bail, to diſcharge him, and affien 
the Obligation of the Principal. R. but the Judgment was reverſed, 
1 Rol. 28. l. 15. Mo. 710. Cro. El. 538. 

In Conſideration of Payment to an Deer of 1 col. in Satisfaction of 
2051. due to the Teſtator; ; for now the Executor ſhall ſue in the Debet, 
R. Nel. 10, 11. 

In Conſideration of paying in the Morning of the 9h of Oct. Money pay- 
able the fame Day upon a Bond, to give 51. for it was not payable till Sun- 
| ſet. Per Hob. Cro. Car. 8. Hutt, 76. t 

In Conſideration of Payment, without Suit, of Money due. 1 Vent. 2 58. 

In Conſideration of the Payment of 0 Debt barred by the Statute of Li- 
mitations. ; Fin. ah; - 

In Conſideration, that the Vicar of ſuch a Pariſh will preach to and in- 
ſtru& the Inhabitants. R. 1 Sid. 409. | 

In Conſideration of the Delivery of Goods ſold to his Son, to pay, if lis 
Son do not pay. R. Cro. El. 700. 

| So, in Conſideration of a Truſt repoſed in him; as, if he deliver an Hog 
to him to be maſted, he promiſes to re-deliver it. R. Cro. El. 1 TA 

In Conſideration, that two Merchants deliver Notes into his Cuſtody, he 
promiſes not to deliver them to either of them, till all Nuten are agreed 


between them. K. Co. EI. 138, 


So, in Conſideration” of any other AR, by which the Defendant ha 
Benefit ; as, in Conſideration of the Moiety of a Reckoning in a Tavern, 


Defendant has Where * was invited by an Executor. R. 1 Rel, 24. J. 5 


In Conſideration, that he had hired his Houſe, do dg * Victuals for 
two Pence a Joint; for otherwiſe, his Houſe would not have been hired, 
N. 4 8% 20«-lor 6p + - 

In Conſideration, that he deliver to him Goods, in which the Plaintiff had 
only a ſpecial Proper ty; for the Defendant has a Benefit by the preſent Pol- 
ſeſſion. K. Cro. El. 218. Vide Tel. 4, $6 128, 25 

a 


| —3 
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hat he will pay an Annuity to his younger Brother, if his Father does not 
charge his Eſtate for it. R. Cro. El. 163. | | 

In Conſideration, that he had paid to him 10/7, he would pay ſo much 


into Court, and appear; for he has the Benefit of the Money in the mean 
Time. R. 2 Jem. 45. 5 


80, in Conſideration of any other Act, whereby the Plaintiff has Labour (B. , ) . 
or Detriment ; as, in Conſideration, that the Plaintiff will procure an Order ne any ann 


. | | tiff has Labour 
for Payment to him from a Perſon, to whom the Defendant confeſſes him- or Detiment, 


ſelf indebted. R. 2 Vent. 71, 74. | 5 

In Conſideration, that the Plaintiff will permit him to receive of A. Mo- 
ney, which A. owes the Plaintiff, he promiſes a Bill of Exchange for ſo 
much; tho' A. afterwards becomes Inſolvent, and does not pay, the Pro- 
miſe is good; for the Plaintiff perhaps would not have delayed A. if he had 
not relied upon the Defendant's Promiſe: Per Wadham Windham, at Norf. 
== 4/}/. 1663. between Edgar and Chetham. | 

in Conſideration, that the Plaintiff will ſerve his Friend, he will give ſo 
much per Week. Dy. 272. a. in marg. 3 . 
That the Plaintiff will ſeal the Counter-part of a Leaſe to him by B. in 
which there was a Covenant to repair, the Defendant promiſes to do the 
W Repairs ; for the Plaintiff was prejudiced by the Covenant. R. Dy. 272. 4. 
m mary. | | 

In 3 that the Plaintiff would act for him, as a Commiſſioner 
to examine Witneſſes, R. Sho. 342. | 


(B. 12.) Conſideration executed in Part. 


So, an Aſſumpſit lies, tho' the Conſideration be executed in Part; as, in 
E ge eee that he had done a Thing at my Requeſt. 1 Rol. 13. I. 35, 
11. J. 40. 3 
= As, that he at my Requeſt had laboured for a Pardon. R. Hob. 105. 
= 2. $00. 1K. 1t. 40, 45. DR, | 
= Or, became Bail, or Surety. Dy. 272. 42. Cro. El. 42. R. 2 Cro. 18. 
8 27/. 40. R. 1 Rol. 11. J. zo, 35. 12. J. 18. | 5 
= Or, delivered Goods, or Money. R. Cro. El. 282. Cont. Cro. El. 885; 
ide Cro. Car. 77. R. acc. 1 Rol. 11. J. 50. Vide Cro. El. 442, 741. 
= Cont. „ 
Or, had married. Dy. 272. 5. Cro. El. 59. Cont. Dy. 272. b. in marg\ 
Nide infra. F | CEE 
Or, had provided Maintenance. R. 1 Rol. 12. J. 15. 
Or, had fold the next Avoidance, R. Cro. El. 715. 
Or, had ſollicited my Cauſe. R. 1. Rol. 13, J. 5. | 5 
Or, had releaſed a Legacy. Cro. Car. 409. Jon. 365. 1 Rel. 13. J. 10. 


Or, was bound for him during his Infancy, that he would indemnify. 
Dy. 272. a. in marg. % Ne 
So, if there was a Diſcourſe about giving 200 J. to the Plaintiff with his 
| Daughter in Marriage, and afterwards the Plaintiff married his Daughter 
| without his Conſent, and after the Marriage the Defendant promiſed 2001, 
| Dy.272.6. in mar g. 2 Leo. 111. Semb. Pal. co. Vide ſupra et infra, 
So, if the Conſideration is continuing, tho the Act be executed; as, in 
Conſideration, that the Leſſee now, in Poſſeſſion had paid his Rent very 
well, to ſave him Harmleſs; for prompt Payment of the Rent is a con- ie 
tinuing Conſideration, when he remains in Poſſeſſion. R. Cro. El. 94. 


\ 
— 


| 1 Leo. 102, 
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In Conſideration, that he will make a Leaſe according to a former Agree. 
ment ; for the Agreement 1s not executed, till the Leaſe made. R. | Re 
12.'L,1 

A Promiſe to pay, in Conſideration, that the Plaintiff will deliver Goods 
according to a former Agreement with B. R. 1 Rol. 12. J. 2 5 

In Conſideration, that he had ſubmitted to an Award ad tunc et FIR | 
prom if this couples the Promiſe with the Time of the Submiſſion, R 
Mo. 

80, '4 Conſideration of Goods ſold, or Money heat at a Day paſſed, for 
the Debt continues. R. 1 Rol. 12. J. 30 ad 4 6-13 6 &5. 

In Conſideration, that he had accounted, *. was found in Arrear. N 
1 Rol. 12. 1.45. Mo. 854. 

That he had married his Daughter. R. Cro. El. 59. Adm. 3 Lev. 366, 
Vide ſupra et infra. 


That he had given Counſel. D. to be adjudged. Cro. El. 9, Wl 
That he had purchaſed Land, he promiſed to make an Aſſurance. . 
Cro. El. 138. 1 I 


That he had proſecuted a Suit for him; for after a Verdi, it ſhall be 
intended to have been proved at his Requeſt; otherwiſe it would be Main- 
tenance. 3 Lev. 366. 

That he had married his Relation; tho! it was againſt his Will. Du, 
I Leo. 102. R. 2 Leo. 111. Vide ſupra. 

That he had adminiſtred to his Son, as a Phyſician, R. 2 Leo. III. 
Tho' the Son be dead at the Time of the Promiſe. Dub. Pal 560. 
That he had expended Money for the Funeral of his Son in Pain. Dat, 

Pal. 560. Vide Pop, (F. 6.) 


(B. 13.) Void in Part. 


80, an Aſumpft lies, tho' made upon two Conſiderations, and one ed 
thern cannot be performed ; for the . es ſhall be intended to be whe 
ly given for the good Conſideration. R. Go. El. 149. D. 1 Sid. 38. 
As, in Conſideration of the Aſſignment of a Title to Dower, and the nd 
ſuing an Attachment; tho' a Title to Dower cannot be afligned, but rele- 
fed to the Terre-tenant. R. Cro. El. 847. 1 Rel. 30. J. 15. 
In Conſideration of 10/7. and a Surrender; tho* a Surrender cannot be 
made. R. 1 Kol. 30. J. 25. 
In Conſideration of a Permiſſion to remove Goods, and relinquiſh a foreign 
Attachment; tho” it. cannot: be relinquiſhed. R. Ye. 56, 
So, in Conſideration of two Things; and one of them is inſufficient; 
as, in Conſideration of Forbearance of a Debt due from the 1 
1 and his Son; tho', as to the Debt of the Son, it is of no Value. R | 
1 Sid. 38. Ray. 32. 
And the void Conſideration need not be proved. R. 2 Cre. 127. 
But, if one of the Conſiderations i is found falſe by the Jury, the Action 
fails. R. Cro. Bl. 848. 
Or, if one of the Conſiderations is unlawful, that vitiates the Whol, 
and the Plaintiff ſhall recover for nothing; as, in Conſideration of two 
| Shillings, and the Eſcape of B. for the permitting the Eſcape is unlawfi) 
R. Cro. El. 200. D. 1 Sid. 38. Vide 4 Leo. 3. 
In Conſideration of S Poneh and the Execution of an Elegit at the dul 
of B. R. 2 Cro. 103. 
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ACTION upon the Caſe upon Aſumpſit. 


T (B. 14.) Voidable. 


80, an Aſumpfit lies, tho the Conſideration is voidable ; as, in Conſide- 
N ration of Money given, or of a Promiſe by an Infant ; yet the Infant is not 
bound by his Gift, or Promiſe. Cont. per Winch, 1 Rol. 19. l. 15. Per 
Wb. acc. 77. R. acc. 1 Sid. 41. R. I Vent. 51. 1 Mod. 25. Vide Ca- 
venant, (B. I.) 2% „ 


(B. 15.) Conſideration ariſing from another. 


So, an Aſfumpſit lies, tho' the Conſideration ariſe in Part from another; 


as, if a Man promiſe a Pigg of Lead to A. and his Executor give Lead to 
make a Pigg to B. who aſſumes to deliver it to A. an Aſſumpſit lies by A. 


againſt him. R. 1 Rol. 27. l. 40. | 
= So, if the Aſſignee of an Obligor promiſe Payment to the Obligee. R. 
: a Rol. 31. J. 5. | : 
1 If A. deliver Money to B. to pay his Debt to C. and B. promiſe, if he 
will come at another Day, to pay it. R. Dy. 272. 4. in murg. 


(c) When an Aſſumpſit lies, though there be 


N Aſumpfit lies, tho there be another Remedy; as, Debt. 

5 So it lies upon an expreſs Promiſe to pay a Debt upon Specialty, up- 
on a new Conſideration ; as, in Conſideration of Forbearance, &c. Cro. 
Car. 343. R. Cro. El. 240. 


due. R. Cro. El. 67. | 
== So, it lies for Rent, upon an expreſs Promiſe ; for it appears, that he 
= intended to give him a double Remedy. Cort. 1 Rol. 7. l. 25, 30. 8. I. 45. 
2 Co. 598, 668. Cro. El. 242, 8 59. Cro. Car. 343. Hob. 284. But Semb. 
ccc. 1 Rol. 7. J. 35, 50. 8. J. 15, 25, 50. 22. J. 25. Cro. El. 118, 786. 
2 Co. 598. 1 Brownl. 14. R. Cro. Car. 414. R. 3 Lev. 150. Jon. 
3209, 364. R. Hard. 366. R. 1 Leo. 43. 3 

And this, after an Aſſignment of the Leaſe, and an Acceptance of Rent 
— 1 / 
And after Verdict, an expreſs Promiſe ſhall be intended. Hard. 366. 
So, it lies for the Value of a Houſe hired, without an expreſs Promiſe. 
= Sb. cont. 3 Lev. 150. Where upon a Demurrer to an Aſumpfit for a 
certain Sum for the Enjoyment of Land, it was R. that an expreſs Promiſe 
ſhall be intended, and muſt be proved upon Non Afumpfit, But it was 
allowed, that an Aſumpfit lies for the Value of Shops hired; without an 
expreſs Promiſe. Per Holt, C. J. at Hertford il. 13 W. 3. R. 3 Mod. 73. 
Sin. 238, 242. | . 
So, it lies upon a Promiſe made to an Huſband after the Death of his 
Wite, for the Arrears of a Rent-charge, which the Wife had for her Life, 
ni Conſideration, that the Rent was behind, tho' the Rent-charge was 
created by Deed. R. 1 Leo. 293. Pk | 


R. 4. 29. R. Jon. 329. R. 1 Leo. 56. Cro. El. 242. Vide ſupra. 


'S 


In Conſideration, that he will ſhew the Deed, by which it appears to 1 


But, an Aſumpſit does not lie generally, for Rent reſerved upon a Leaſe, 


(o) at 


155 


＋ 


A C TIO N upon the Caſe upon Aſump/it. 


(D) At what Time it lies. 


F a Promiſe be to pay at ſeveral Days, an Aſſumpſit lies after the fi 

Day. Vide Action, (F.) 
So, if a Promiſe be to pay at Michaelmnas, and Lady-Day annuatim, G. 
an Aſumpft lies after each Feaſt. R. 2 Leo. 107. 

But, if the Promiſe be to pay for an Houſe 3os. annuatim, an Aſſumpjit 
does not lie for 45 5. for a Year, and an Half. R. Lit. 61. 


By the Sr. 21 Fac. 16, All Acibns of Account and on the Caſe, other 


than Accounts concerning the Trade of Merchandize between Merchant and 
Merchant, their Factors or Servants, ſhall be commenced within ſix Years 
next after the Cauſe of ſuch Actions, and not after. Provided, if in any ſuch 
Action Judgment be reverſed, or after Verdict arreſted, or the Defendant he 
outlawed and reverſe it, the Plaintiff may commence a new Action in a 
Year after ſuch Reverſal, or Arreſt of Judgment. Vide Poſt (H. 6, 7.) 

An Action upon the Caſe does not lie after ſix Years, tho” it concerns 
Merchants Accounts ; for this Exception goes only to Actions of Account, 
Per Morton. 2 Sand. 127. Per Twiſd. 1 Mod. 71. 

A fortiori, it lies not upon an Infimul Computaſſet ; for the Exception does 
not relate to Accounts ſtated, but only to Accounts current, R. Per ti, 
Cur. 2 Sand. 127. 1 Mod. 71. 


So, an Aſumpfit does not lie after ſix Years upon a Bill of — 
R. n. 3. 


(E) By whom it ſhall be bꝛought. 
N Action upon Aſumpfit may be brought by him, to whom the Pro 


miſe was made, tho' the Benefit accrues to another; as, if a Man pro- 
miſe A. to give Money to his Daughter when ſhe marries, A. may 1 the 


Action. R. 1 Rol. 30. J. 44. 31. J. 15. Cont. per ro J. Clench acc. MM. 
550. R. Cont. Cro. El. 619, 652. Vide Tel. 1, 2. 


Or, to give a Stranger 20/, R. 1 Kol. 31. J. 25. 30. J 50. R. Gn, 
El. 8075. R. Hard. 321. 


So, the Executor or Adminiſtrator of him, to whom the Promiſe wa 


made, may have the Action, tho' the Benefit accrues to another. R. 4. . 


R. 1 Rol. 31. 0. Jon. 41 f. 

So, it may be brought by him likewiſe, to whom the Benefit was: As, 
if a Promiſe be to a Feme-Covert ; the Huſband alone may have the Ac- 
tion, and declare of a Promiſe to himſelf, 27 H. 8. 24-6, Tatam; ci 
ted Al. 1 

Or, the Huſband and Wife may Join, , at the EleGtion of the Huſband, 
R. 1 Rol. 32. J. 20. 

So, upon a Promiſe to the Father to give ſo much with his Daughter in 
Marriage, the Daughter may have. the Action; for ſhe is the meritorious 
* Cont. 1 Rol. 20.1. 44. 31.1. 15. X. acc. ut dicit' 1 Vent. 6. Agr. 

R. 1 Vent. 318, 332. 2 Jon. 102. 

n a Promiſe to B. to pay 20/. to an Infant at his full Age, and to 

educate him in the mean Time; the Infant ſhall have the Action. K. 


1 Rol. 31. J. 35. 


If Money be given to A. to 3995 to B. B. may. have the Action. B. 
1 Rol. 7. J. 10. * J. 30. Hard, JT 


CO 


ria 
lies 


ACTION upon the Caſe upon Iſumpfit. 


ea Man promiſe my Servant, or Attorney, to pay upon Forbearance, to 
** 3 nip I may have the Action. D. 1 Rol. 32. | J. 10. 
Cont. Cro. El. 3609. | : l **“ 

If an Heir promiſe his Father, who intended to cut down Timber for the 
portion of his Daughter, to pay ſo much for her Portion if he will not cut 
it; the Daughter ſhall have an Aſump/it againſt the Heir. R. 2 Lev. 211. 
1 Vent. 318, 332. 2 Jon. 102. | | 


mpſit may be by B. R. Sav. 23, 4. 
At 4 lacy A be in Conſideration of 101. given by A. and B. to return the 
Beaſts of A. and the Beaſts of B. they ſhall join, tho' their Property was 
ſeveral; for the Promiſe was to them jointly. R. 1 Rol. 31. l. 40. 
But, where a Promiſe is made to A. to deliver Goods to B. they cannot 
both join. R. Hard. 321. fn Ee 
So, the Heir of him, to whom the Promiſe was made, ſhall not have an 


Aſſumpfit. R. Jon. 415. 


C) When an Aſſumpſit does not lie. 
F. 1.) Upon an Undertaking by Deed. 


venant will R. 1 Rol. 11. J. 2. Vide in Covenant, (A. 1.) 
Tho! it be at the End of a Releaſe. R. 1 Rol. 11. I. 5. 2 Cro. 506. 
1 Rol. 517. l. 43. . „„ 05 
? So, it does not lie upon a Promiſe to pay a Bond, without a new Conſi- 
= deration ; for he may have an Action upon the Specialty. R. 2 Cro. 598. 
EK. Mo. 340. LS 


55 F. 2.) Upon a caſual Speaking. p 


So, it does not lie upon a Speech in Diſcourſe ; as, if a Man in DiCſ- | 


| courſe ſay, That he will give ſo much Money with his Daughter in Mar- 


| | Tiage: For the Agreement muſt be complete, upon which an Aſiumpfit 
flies. R. 1 Rol. 6. J. 40. Tel. 17. Ney 11. Dan. 26. En 


. (F. 3.) When it does not lie without a 
#1 | Writing; | Sat} 5 
By the Sy. 29. Car. 2. 3. Ne Action ſhall be brought to charge an Exe- 
= cutor, or Adminiſtrator, on any ſpecial Promiſe to anſwer Damages out of 
= his own Eſtate, Or to charge a Defendant on a ſpecial Promiſe for. the Debt, 
Default, or Miſcarriage of another, Or to charge any Perſon upon any 
Agreement in Conſideration of Marriage, Or upon any Contract, or Sale of 


Memorandum in 


Agreement not to be performed within the Space of one Year; unleſs <5 

= Agreement, or ſome Memorandum, or Note thereof be in Writ 

ſigned by the Party, or by any by him authorized. 5 

But an Action, after the Statute, was good, upon a Promiſe before, tho” 

not in Writing. R. 2 Jon. 108. 1 Vent. 330. 2 Lev. 227. 2 Mod. 3 10. 
So, by the St. 29 Car. 2. 3. No Contract for Sale of Goods for the Price 


of 10/. or upwards ſhall be good; except the Buyer accept and actually re- 
Vol. I. ; Tt 5 


celve 


If a Promiſe be to A. upon Payment of 501. to re- aſſure Land to B. the 


B. T an E does not lie, if the Promiſe be by Deed; for then Co- 
ie. 


Lands, or Tenements, or any Intereſt in or concerning them, Or upon any 


ing, and 
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I | etive Part of the Goods ſold; or give Earneſt, or ſome Note or DMemorany 

3 ; N in Writing of the Bargain be made, and ſigned by the Parties, or their 

—_. Agents lawfully authorized. 

3 | And a Letter written by a Man is a ſufficient Memerandum, ch he 

7 promiſes the Thing contained in his Letter. R. 2 Vent. 361. | 

. Tho' he goes back from his Letter, and afterwards agrees to it. as, 
* 2 Vent. 361. R. 
3 The Declaration need not make mention of the Aenprandun in Wri. 

q ting; but it is ſufficient to be proved upon the Trial. R. Sel. 51 * Dan. 68, th; 
1 Vide 2 Jon. 1 58. _ 
YZ Yet, if the Defendant plead, an Accord to accept Payment by another, in the 
3 Satisfaction, he. muſt 2 that the Promiſe of Payment was in Writing; ET | 

E otherwise it is no Bar. R. 2 Jon. 158. Ray. 451. Vide Accord, (C.) BR 0 
b If a Promiſe be to pay 3201, Part her own Debt, and Part being the Of 
43 Debt of her Huſband now dead, an Aſſumpfit does not lie without a Mens. Wn 9 
Z randum in Writing; for the Promiſe i is intire, and the Plaintiff ſhall recover Wn 
} the Whole, or nothing. R. 2 Vent. 224. = 
3 Tho' it be found by a ſpecial Verdict, that the Part due from the Hut. = . 
4 band was paid by the Wife before the Action brought. 2 Vent. 224. nun, 
4 So, if there be a Promiſe of Marriage, there muſt be a Memorandum in Wn 
3 Writing, as well as where the Promiſe is for Payment of Money upon WW - 
3 Marriage; for it is within the Words, a Promiſe in Conſideration of Mar. '*! 
1 riage, and not out of the Intent of the Act. R. 3 Lev. 65. Skin. 24. f 
3 L Cont. per B. R. 5 Mod. 411, in Harris verſ. Cage et Ux. Sal. 24. Ct, low 
4 7 per King C. J. at 22 Aﬀiſes. 1G. = 
Se, if an Agreement be to affign a Term for Years, as well as where i s Me a 
= | for an Intereſt created de novo. R. 1 Vent. 1. 5 ty 
B 80, if there be a Contract with A. for Goods, and B. undertakes that = 
3 A. ſhall pay, B. ſhall not be charged for the Debt without Writin g. Ms. Wn / - 
1 Ca. 250. 1 Sal. 28, | *y Bai 
L So, if a Man let out a Horſe to A. upon an undertaking by B. that 4 WM ©*: 
3 ſhall re-deliver it, B. ſhall not be charged without Writing; for he is cha- F Fo 
4 ged for the Default of A. R. Mod. Ca. 250. 1 Sal. 27. i J. 
J Yet, if A, be ſued for appearing for B. without Warrant, and he promi ＋ 1 
I . 10 l. for Forbearance of the Suit, a Memorandum is not neceſſary ; forits WW NI 
8 5 not a Promiſe for the Debt of B. but for his own Debt. R. 5 Mod. 204. be 
3 So, an Agreement to pay upon Marriage ſhall be good, without a Mem- 13 : 
I  randum in Writing, tho' the Marriage was not within a Year ; for it ws TY 
E oſſible to be within the Year, and therefore it is Caſs Omiſſus. R. ir Can 
I B. R. 9 V. 3. { Cited Comyns 8 | Reports 50.) Per Holt, Skin, 326. R bs: 
1 Skin. 353. 3 

E So, if B. REFER the WW for Goods delivered to 4. there is m 

| need of a Writing ; for B. is r 240 as the criginal Debtor. Mod. Ga. 249, 

b 2 50. x Sal. 28. 4 
I So, if A. upon the Sale of a Horſe promiſe, That if the Buyer do not ne” 
| like him, returning of the Horſe to B. he will repay him, otherwiſe 11 
E A. will; 4. is the Debtor. R. 3 Lev. 363, 4. 2 
3 1 a Promiſe, which by Contingency may be within the Year, or after- 

z wards, need not be in Wruing 3 ab, to pay upon the Return of a Ship 

I R. 1 Sal. 280. — 5 

4 So, if A. ſay, my Brother fall pay, Ge. A. is the original Debtor. N a 8 
4 E. » To 302. | Cor 
q Or, my Brother ned, hot hove the Kingdom, till be 19, Ge. Senb, the 
I HG 202. ; ( 
3 3 


ACTI O N upon the Caſe upon Aſſumpſie. 


F. 4.) Does not lie for an unlawful Thing. 


So, an Aſumpſit does not lie upon a Promiſe to do an unlawful Thing; 
as, to give Money for a Preſentation to a Donative ; for that is Simony. 
R. Cro. Car. 337, 353, 361. 1 Rel. 18. J. 5. Fide Pgl, (F. 7. 

To return Part of the Portion, which ſhe had upon her Marriage; for 
that is fraudulent to the Huſband. R. 1 Rol. 21. J. 5. Cre. El. 774. But 
tit ſeems, that the Action will lie ex rigore, unleſs Covin be pleaded, tho” 
tte Judgment was ſtayed for the Male Practice. Mo. 468. Ow. 63. 
_ So, it does not lie upon a Promiſe by an Under-ſheriff, to procure an In- 
quiſition to be found for Goods upon an Elegit; for it is contrary ,to his 
Office, who ought to return an indifferent Jury, and not procure any In- 
_ quilition. R. 2 Jon. 24, KD | = 
Nor, upon a Promiſe to pay ſo much, for maintaining ſeveral Suits for him, 
BS over and above his Expences ; for that will be Maintenance, 1 Leo. 179. 

To permit his Recovery of the Plaintiff's Goods in the Poſſeſſion of A. 
in a Suit commenced by the Defendant in the Name of B. R. 1 Leo. 179. 

To give 40s. if he did not beat A. out of ſuch a Cloſe. R. 2 Lev. 174. 
And if a Promiſe be to do two Things, and the one is unlawful, it is 
= void for the Whole. R. 2 Jon. 24. Vide Ante, (B. 13.) Poſt, (F.7.) 
But, a Promiſe to pay Intereſt is lawful, if it do not exceed the Rate al- 
= lowed by Statute. Cont. per too F. 1 Rol. 18. J. 15. Dub. I. 20, 30. R. 
cc. Cro. Car. 272. Pal. 201. - 9 5 | 

Or, to abſtain from the exerciſe of his Trade in ſuch a Town, upon 
Conſideration of ſo much Money for his Shop, or upon the Marriage of his 
== Daughter, or the like Conſiderations R. 2 Cro. 596. 1 Rol. 16. J. 50. 
= 17. J. 5. Jide in Trade, (D. 3.) 5 2255 
Io0o fave harmleſs an Under-ſheriff, if he makes ſuch a one his ſpecial 
= Bailiff. R. 1 Rol. 16. J. 30. 3 Leo. 227. 5 3355 
So, a Mutual Promiſe of Marriage is lawful ; for it is not an Act merely 
= ſpiritual. R. 1 Rol. 22. J. 5. R. 1 Sid. 180. 1 Lev, 147. R. per three 
J. Jaugban cont. Cart. 233. Adm. 1 Keb. 886. Vide Ante, (B. 7.) 
S8o, a Promiſe, in Conſideration of diſcharging him from his Promiſe of 
Marriage. R. 1 Rol. 470. I. 5. Sti. 295, 303. To 
_— So, the Man may have an Aſumpſit upon a mutual Promiſe of Marriage, 
as well as the Woman. R. 1 Sal. 24. 5 Med. 511. Carth. 467. 
But, in this Action, a Tender of himſelf to be married, muſt be averred. 


F. 5.) Does not lie without a Conſideration. 
An Aſſumpſit does not lie without a Conſideration ; as, if a Man, with- 
ag x promiſe to build an Houſe for another; for that is nudum pactum. 
1 Rol. 9. l. 41. 1 Wo 
Or, in Conſideration of Friendſhip, or Affection, Sc. R. 2 Leo. 30. 


| (F. 6.) Or, if the Conſideration be executed. 


do, it does not lie, if the Conſideration be totally executed; as, in 2 Ante; 
Confideration that the Plaintiff had bailed in Time paſt the Servant of ® '*) | 
* * e nne e,, TOTES e 

Or, expended Money about his Affairs, without ſaying, at bis 5 
R. I Rol. x1, . 20. 5 Y 8 Yung, MN: ee 


— 


Or, 


ACTION upon the Caſe upon Aſump/r. 
Or, expended Money for the Defence of his Term, now expired. 
R. Mp. 220. 


Or, had lent Money, (if it be repaid.) R. Mo. 643. 05 El. 88 J. K 


Gro. El. 442. 
Or, had paid a Debt at the Day when due. R. Cro. El. 193, 4. 


Or, diſburſed Money for his Uſe, without ſaying, af bis Requeſt. R. 
3 Lev. 300. - - 
So, if a Conſideration be alledged to be Executory, and the J ury upon 
Non . find it Executed. KR. 3 Leo. 98. 


r. 7.) Or be unlawful. 

So, if the Conſideration be unlawful; as, in Conſideration that an Under. 
ſheriff ſhall have ſo, much for the Execution of Proceſs ; for it is the Duty 
of his Office. R. 1 Rol. 16. J. 18. | 

Tho! it be only his due Fees, if it be not ſo expreſſed, and if they be offered 
by a Stranger. R. 2 Cro. 103. 1 Rol. 16. l. 20. 

Otherwiſe, if offered by the Party, who ſues the Proceſs. R. Me. 468, 
. Cro. El. 654. 1 Rol. 26. I. 25. 

FE, a Promiſe to indemnify an Under-ſheriff, if he makes Execution 
on ſuch Goods, is unlawful ; for he ought to take Notice of the Goods 
the Party at his Peril. Per bio J. 1 Rol. 26. J. 16. * cot. 

z Cro. 6 82, , | 
So, to indemnify an Officer, who delivered him Goods attached, before 

Judgment, R. Cro. El. 230. 3 Leo. 236. 

So, in Conſideration, that an Attorny will enter Satisfaction upon a judg- 
ment in a Cauſe, in which he was Attorny; for after Judgment his War. 
rant is determined, and he cannot do it without the Licence of his Maſter, 
R. 1 Rol. 16. J. 10. 

In Conſideration, that he will not give his Teſtimony in fuch a Suit, 
1 Leo. 180. 

That he will procure him to be 3 to ſuch a Benefice ; for | iti 

Simony. R. Jon. 341. Vide Ante, (F. 4.) 

That he will diſcharge him from a Debt due to his Maſter, RB 

2 Lev. 161. 

But, a Promiſe to a Sheriff to pay the Debt, if he will reſtore the Goods 
taken in Execution, is good; for it is no more than a Sale of the Goods 
R, 1 Sal. 28. 

Or, to fave him harmleſs, if be permits the Mia to ſtay at his Houſ 
until ſuch a Day. R. 2 Lev. 17. 

And, if a Promiſe be in Conſideration of two Things, and one of then 
18 unlawful, it 1s void for the Whole. R. 2 Cro. 103, Vide ate, (8. 13 


is 


F. 8 ) Or, not beneficial to the Defendant, nor denied 
to the Plaintiff. 


80 if hs Conſideration be not beneficial for the Defendant nor gives 
any Trouble or Detriment to the Plaintiff; as, in Conſideration, that he 1s 
- Adminiſtrator, and has Aſſets ; for he would be charged de bonis proprits, 
without any Advantage to himſelf, R. 1 Rol. 24. J. 30. 
Or, in Conſideration of Forbearance, when he was not chargeable as, 
if an Executor has not Aſſets. R. Mo. 702 


35 
Or, by an Heir, who has no | Aﬀets, 2 Rot. 28. J 3 . of 
0, 


ACTION upon the Caſe upon Aſumpſit. 

80, if an Heir promiſe, in Conſideration of the Forbearance of a Suit in 
Chancery, to which he was not liable. R. Cro. El. 206. 

So, if a Woman, upon the ſame Conſideration, promiſe Payment of a 
 Dcbt of her Huſband's, tho' ſhe has Goods in her Hands; for they may be 
 Parophernolia. R. 1 Rol. 28. J. 40. 5 
bor, a Debt due to a Surety for her Huſband. R. 1 Rol. 25. J. 20. 

Or, a Debt due from her Son during his Infancy. 1 Rol. 18. J. 40. 
0, an Executor promiſe, upon Forbearance of a Debt contracted by his 
reſtator, when he was an Infant. R. Cro. El. 126. 1 Leo. 114. 

FS So, if an Infant at full Age, in Conſideration of Forbearance, promiſc 
payment of Money borrowed by him in his Infancy. R. 1 Rol. 18. J. 50. 
Gent. Cro. El. 127. 1 Leo. 114. but Wray J. there acc. Vide Ant. 
E. 1. | 8 
E ( . Infant promiſe, in Conſideration of Forbearance of a Suit againſt 
him upon a Bond. Cre. El. 700. by Fenner, but Clench cont. 1 Rol. 18. 1. 50. 


| 2 | the Wife before Coverture. R. 2 Cro. 257. R. Tel. 184. 1 Bul: 44. 
| So, if a Man, in Conſideration of Forbearance, promiſe Payment of a 


Debt of an Inteſtate, tho' he afterwards takes out Adminiſtration ; for he 
was not liable at the Time of the Promiſe. R. Mo. 685. : 


E K. 1 Rol. 20. I. 20. 


for the Queen may ſue. R. Mo. 701. Cro. El. 653. 1 Kol. 26. J. 30. 
Or, promiſe Payment to one, who has a Note from a Debtor to receive 
che Money of the Defendant ; unleſs it appear, that the Defendant was in- 
debted to the Debtor. R. 1 Vent. 9. 1 Sid. 396. Vide 1 Rol. 29. J. 5. 
=_ So, if a Man promiſe Payment to an Aſſignee, in Conſideration, that he 
will accept him for his Debtor. R. 1 Sand. 2 10. . 
Or, promiſe Payment of a Debt due to A. to whom the Plaintiff's 
Wife was Executrix; if it does not appear, that his Wife is alive. R. 
rel. 34. 

= Or, Money, which he himſelf owes. R. 1 Vent. 258. 


_ So, if a Feme Executrix make an Account with A. for a Debt of her 
= Huſband's, and a Ballance being due to A. promiſe Payment. R. Het. 1. 
= So, if a Man promiſe, in Conſideration of relinquiſhing an Aſumpſit, 
= which was void. R. 1 Rol. 26. I. 10, 5 

= Or, in Confideration of a Diſcharge, if an Arreſt was tortious. R: 
= 2e.25,6. „„ N | 
q In Conſideration, quod Quer. multa Beneficia intulit to the Defendant; 
W without faying, what. R. 1 Sid. 413. | : 
= So, if he promiſe, in Conſideration of a Leaſe at 
termine it at his Pleaſure. R. 1 Rol. 23. J. 37. 


In Conſideration of a Surrender of a Leaſe at Will; for the I eſſor might 
determine it, unleſs there was a Doubt, whether it was a Leaſe at Will, or 
for Years. R. 1 Rol. 23. I. 25, 35. R. 1 Brounl. 6. ae 
= So, if a Woman promiſe, in Conſideration, that he will 

take out Adminiſtration to 
I Leo. 240. 


. So, if a Man promiſe, in Conſideration, that Goods are delivered to him, 
to re- deliver them; for the bare Cuſtody is more a Charge, than a Benefit. 


R. cont. but Judgment reverſed. Tel. 4. R. acc. Nel. 50. R. Tel. 128. 
Cont. 1 Sal. 26. 5 


Will; for he may de- 


her Huſband ; for it belongs to her. R. Mp. 685. 


Vor. I. 


So, if an Huſband, after the Death of his Wife, promiſe a Debt due by 


: Or, promiſe Payment to the Aſſignee of a Debt, if he has not a Letter 
of Attorney to ſue, or releaſe; for the Property remains in the Aſſignor-. 


Or, promiſe Payment to the Aſſignor aſter an Aſſignment to the Queen; 


permit her to 


Un If 
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If the Confideration. be void, the Defendant may demur to the Declara. 
tion. I Vent. 9. 


(8) How an Aſſumpſit map be diſcharged. 


F a Man make a Promiſe, he to whom it was made, before a Breach 


may diſcharge it by Parol. Per Heought. 2 Cro. (620. ) Treſwaller and 
Keyne. R. Cro. Car. 384. R. 2 Teo. 214. Per Twiſd. 1 Sid. 177. Aan. 
'F Std. 293. Adm. 2 Mod. * 1 Mod. 205, 6. Adm. 3 Lev. wh 


So, a ſubſequent incontifivat Promiſe den the Gti Parties dla 
the precedent ; as, if A. promiſe to marry B. within three Months, and 
afterwards make a Promiſe to her to marry her within our Months. Agr, 
in B. R. 1658. between Hite and Chaplin. 

Otherwiſe, if the laſt Time had been within the three Months. B. R. bs. 
ren Hite and Chaplin. 

So, if A. be indebted to B. and afterwards they come to an Account for 
all Matters between them; this is a Diſcharge of the Debt. R. 2 Med. 14. 
1 Mod. 205. Vide in Pleader, (2G. 11.) 

So, if upon a Loan a Man promiſe the Re-delivery of the Thing, and 
afterwards a Stranger, who has the Property, by Force without his Conſent 
takes it out of his Poſſeſſion, whereby he cannot re-deliver it; this Taking 
is 2afi an Eviction, and diſcharges the Promiſe. R. Tel. 22. 


So, if an Horſe was lent, which before the Re-delivery dies. R. 1 Jm. 179. 
Dan. 67. 


So, if a Man undertake to build an Houſe before ſuch a Day, and after. 


wards a Plague happens, and continues till. the Day ; he ſhall be excuſed 
by this Neceſſity for not doing it at the Day, if he build it afterwards; 
for he is not obliged to hazard his Life. R. 1 Rol. 450. J. 30. 

But, if the Thing promiſed become afterwards impoſſible by the At 
of God, that does not excuſe him; for he took upon himſelf to do 1 it. R 
1 Rol. 450. J. 20, 25, Vide Condition, (D.'1,) | 

After Performance, or after Breach of a Promiſe, a Diſcharge by him to 
whom the Promiſe was made, is not good without Deed, or other Conſi- 
deration. Adm. 1 Sid. 177. 2 Mod. 44. R. 2 Mod. 259. 

As, if one promiſe 4/. to another, if he goes to London, and ſearches for 
a Will; and he goes and makes Search 1 5th Apr. an Agreement between 


him 3 the Defendant 167 Apr. that he ſhall not make the Search, nor 


have the 40. is not ſufficient. R. 2 Cro. (620.) Treſwaller and Keyne. 

If he promiſe to deliver an Horſe, or give 5/. upon * a Difcharge 
after Requeſt is not ſufficient. R. 1 Mod. 262. 

So, upon a Promiſe for finiſhing ſuch a Buſineſs of the Defendant i 
after Labour in it by the Plaintiff, and before Concluſion, he countermank 
him, that does not diſcharge his Promiſe, but the Plaintiff ſhall recover, 
AS if he had not been countermanded before the finiſhing of the Affi 
R. 3 Lev. 244. 

So, a Diſcharge, or — bs Parol by him, who made the 
Promiſe, before any Breach or Peformance, is not good. R. 2 Cro. 483. 
1 Roi. 32. l. 45. 

So, Payment of a Sum in Satisfaction, after a Breach, ſhall not be 2 
Diſcharge. K. 4 Mod. 2.50. Vide Accra, G. 1.) 


(8) The 


— 
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ai) The Pꝛoceeding upon an Aſſumpfit. 
(H. 1.) Original. 


Y the St. 19 H. 7. 9. like Proceſs ſhall be in Actions on the Caſe in 
B. R. and C. B. as, in Treſpaſs, and Debt. 


And therefore, in C. B. (and likewiſe in B. R. when the Proceeding there 


1 is by Original,). The Proceſs muſt be Attachment, Diſtreſs, and ſo to 


 Outlawy. 
(H. 2.) Declaration. 


_ When a Declaration in Aſump/t ſhall be delivered, Vide in Pleader, 
(C. 2, &c.) 
0 In what County it ſhall be brought, Vide Action, (N. 11 12. ) 


= Diſtinct Matter ſhall not be joined with it in the ſame Declaration, | 
=_ ”: Action, (G.) | 


It muſt be certain ; and therefore, if it does not ſhew the Plaintiff, or * q- 


If the Declaration ſays, quod Def. ſelveret, omitting, umb fuper ſe, it 
is bad. R. 1 Sad. 246. Dan. 74. Semb. 2 Rol. 464. . 
But, if the 883 ſays, That the Defendant aſſumed ſovere without 
Bs ſaying, 70 whom, it is good; for it ſhall be intended, to him from whom 
E the Conſideration comes. Vide Ante, „ Ney 3 8. Vide 1 Sid. 
F If it ſays, Quod cum Aſumpfi, &c. without ſaying directly, Vod Aſumppi, 

it will be well. R. Hard. 1. 

So, if the Declaration ſays, That the Defendant aſſumed to pay eidem 
De,. (inſtead of Quer.) it is good. R. 1 Rol. 15. I. 20. 

_ So, if the Name of the Defendant be omitted, ſo that it does not appear 
= who aſſumed ; for it ſhall be intended, that the Defendant aſſumed. R. 

== Conf. Cro. EI. 913. Ney 50. R. acc. Lat. 238. Vide Lut. 235. R. acc. 


= 15.26. 5 Mod. 30 ö. 


= So, if in the ſecond Count the Name of the Defendant be totally omit- 
= ted; for that is coupled with the firſt. R. Lut. 235. Sal. 663. Vide 
= 5. Mod. 306. 
WW So, if it be Gid, that the Defendant being indebted for Money received 
W to the Uſe of the Defendant, (for the Plaintiff,) it is good after Verdict. | 
EK. inter Palmer and Stavely, P. 13 W. 3. B. R. ( Reported Sal. 24, 
I. Ray. 669.) | 

So, if it be Fad, that zhe Plaintiff aſſumed, (where it ſhould be the De- 
fendant, it ſhall be aided after Verdict, as a Miſtake of the Clerk, where 
the Plaintiff and Defendant were well named before. Vide Amendment, 
(T. 2.) 

And, by the S. 16 & 17 Car. 2. 8. After Verdict, no 3 ſhall ar 
ſtayed or reverſed for miſtaking of the Chriſtian or Surname of the Plaintiff 
or Defendant in any Declaration, &c. where the right Name or Surname, 

in the ſame or any preceding Record, Writ, Plaint, or Roll, is once truly wi 
alledged. Vide Amendment, (K. I, 2. ) 

And therefore, if the Plaintiff be named for the Defendant, or e contra, 
it l be amended after Verdict. R. 1 Sid. 306. Vide Lut. 235. 


But, 


I uſt be cer 
#1 Defendant certainly, it is bad. Wh 
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But, if a Declaration be, Quod cum quidam A. was indebted to the Plain, 
tiff, the Defendant upon Forbearance aſſumed, Gc. it will be well, tho no 


| Chriſtian Name of A. be mentioned. Court divided, 2 Lev. 197. | 3 


So, a Declaration in Aſumpfit muſt ſhew the certain Time, and Place 
of the Promiſe. Vide in Pleader, (C. 19, 20.) z. 
So, it muſt ſhew, that the an was certain. V. ide Ante, iſ =. 
COLT 1 


TFet, if it be aſcertained by an Averment, it is ſufficient; as, a Promiſe 


* pay quantum mereret, with an Averment quod meruit rantum, is good. 


K. Cro. El. 149. R. 2 Cre. 370, 619. R. Cro. Car. 77. Vide A, . 
(A. 4.) =” 
To pay quantum diſpenderet for Officers, with an Averment, that he er. it 


pended ſo much for them. R. Ray. 9. Vide in Pleader, (C. 61.) 

So, it muſt ſnew the certain Cauſe of the Debt, for which the Defend:;, Ml 
made the Promiſe ; and therefore, Indeb. Af}. for Money ante tunc debit., Pr 
not ſufficient, without ſaying, for what Cauſe due. R. 10 Co. 77.0. . 
2 Cro. 207, 213, 642, Heb. 5, R. Noy * R. 1 Bul. 153. R. afty 


Verdict, Cro. Car. 6, 31. R. 1 Sid. 182. R. 1 Sho. 347. Dan. 69. do 
80, for M oney tam antea quam poſtea recept” is bad; for that goes to 1 at 
Time after the Action commenced. R. 3 Lev. 335. Vide Action, (E.) Vie 
Or, quas ſolviſſe debuiſſet ſecundum Agreamentum inter eos ; for perhaps the 
Agreement was by Deed, Bond, &c. R. 2 Lev. 152. (C. 
But, for Wares ſold, Money received to his Uſe, Sc. without ſaying, 
for what Wares in Particular, Sc. is ſufficient. R. Heb. $. . Cro. 20), of 
245. K. 1 Rol. 24. R. Mo. 854. R. Ow. 123. Int 


An Hideb. for Guineas lent, without laying, how many, is ſufficient. Per 


Holt, Sal. 446. = 
And, if it ſay Ddeb. in 1 31 105. for nine Guineas, it ſhall be intende! i. 
Guineas of 405. for there are ſuch. Sal. 446. * 


80, for Diet pro diverfis menfibus, without ſaying, bow my * Te 
Sal. =" 
| 80 72 opere facto. R. 1 Mod. 8. 1 Sid. 42 5. | Ple 

So, if it be Indebitatus pro Salario; pro premio upon a Policy of ſucha DS, 
Ship, Sc. it is ſufficient, without ſaying, how much. R. 2 Lev. 1 53. Ple 

For Goods ſold to the Wife, for the Uſe of the Huſband. R. 1 Sid. 425 Ds. 

So, if the Action is founded upon another Conſideration, as Forbearance, ten 
Cc. there is no need of 3 the Cauſe of the Debt. R. 2 Cre. 397, 4 
548, 593. R. Hob. 18, 216. KR. 1 Brownl. 14. I Bul. 153. K. 3 Bil. bac 
207. R. Mo. 853. Dan. 69. | 5 

So, an Indeb. Afſ. pro Decimis, pro 1 pro Servitio, Sc. 1 Sid. 425, | R ; 
Dan. 69, 70. 

So, in an Laſimul Computaſſet for Money due by the 8 to the 
Plaintiff, it is ſufficient, without faying, for what Cauſe due. R. Hob. 88. 

2 Cro. 602. 

80, it muſt alledge the whole Promiſe; for inter alia promiſit, is bad. Fl 
R. Al. 5. Mar. 100. | 

So, in Conſideration, quod affuraret terras preditt. ( reciting quod cum 0. 
K. ſeiſit. de diverſis terris, is bad, without ſaying, what Lands in particular * 

. Nel. 110. . 

So, a Declaration, that the Defendant promiſed to pay his Coſts, with g 
out faying, how much be had expended, is bad. R. Cro. El. 276. El. 

That the Plaintiff had done multa —_— for the Defendant, without 3 4 
ſaying, what. R. after Verdi. 1 Sid. 4 = 

But, in Conſideration, that at the Requeſt of the Defendant, feciſht di. g 


verſa Ve 2 etimenta, without ſaying, what | in Particular, is good ; for the De- 
; fendant 
2 a 
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fendant knew, they being made at his Requeſt. R. Per three J. o. 
Car. 573. E. 2 Sand. 2 
Or, had found Vidaah 55 the Defendant, his Retinue, and Servants, 
without ſaying for whom, or for what Time, R. Ray. 8. 
Or, had found Neceſſaries in his Sickneſs, without ſhewing, wbar, R. 
z Bul. 31. 1 Rol. 173. 
So, a Pr omiſe to pay fantas denarior. ſummas rationabiliter habere meru- 
et, without ſaying, Quantas zpſe pro eiſdem, is ſufficient. R. Sal. 557. 
Or, Quantum habere meruit, for, meritus furt, or meruerit. R. Sal. 558. 
So, if the Words, in Conſi Jeration, are omitted; where the Action is 
founded upon a Contract, which imports a Conſideration. Lut. 237. 
= 50, if there are ſeveral Counts for the ſame Cauſe, without faying Aliæ, 
it will be good, after Verdict. R. 1 Sal. 213. 


_ 5o, it muſt alledge Performance of the Cauſe, or Conſideration of the (H. 4.) 
RS Promiſe. Vide in Pleader, (C. 51.) der r 
1 Except, where there are mutual Promiſes. Vide in Pleader, (C. 54.) 

Vet, where there are mutual Promiſes, if one Thing is expreſſed to be 
done in Conſideration of a Thing on the other Part, and 1s to be done 


| ; at a Day ſubſequent, Performance of the Conſideration muſt be alledged. 
N Jide in Pleader, (C. 5 53.) 


bs Otherwiſe, if it be to be done at a Day precedent. Vide in Pleadir, 
C. 55) 
T1] And it is not ſufficient, that the Performance be alledged in the Words 


j of the Conſideration to be performed, if it be not alſo according to the 
Intent. Vide in Pleader, (C. 58.) 


And it muſt ſhew an exact Performance. Vide in Pleader, * 59. ) 
And ſo certainly, that the Court may acjudge it to be wel e 


b lde in Pleader, (C. 60. ) 


bad. 


3 But, if it ſhew a certain and exact Performance, it is ſufficient | in general 
Fj Terms. Vide in Pleader, (C. 61.) 

S8o, the Declaration muſt _ a Breach of the Promiſe, Vide in 
1 Pleader, (C. 44.) 
And it is ſufficient to be aſſigned i in the Words of the Promiſe} Vide in 
_ Pager, (C. 45.) 

Or, if it varies from the Words, if it be purſuant to the enſe and m- 
tent of che * it is good. V. ide in Pleader, (C. 46.) ; 

== But, if the Breach aſſigned is larger, or ſhorter than the Promiſe, it Is 
4 in Pleader, (C. 47.) : 


So, the Declaration generally ought to align ' a. Requeſt, and Notice. 
4 ide for this in Pleader, (C. 69, &c. 73, &c.) 


And ought to have a good Conctution; Vide in Pleader, (C. 84 * 
But miſcaſting will not hurt it. Vide in Pleader, C. $4. ) 


( H. 5.) Nleas in 22 . 


To a | Declaration | in an Aſumfpit, the General Tue i is, Nen um 
Cl, A. 71. * pit. Not 2 7. 


E And, if the Defendant plead, Not Guilty, it is bad upon a Demurrer. 
E. Cv. El. 470. R. Pal. 393. 


But it ſhall be aided after Verdict by the St. 32 H. 8. 30. Vide Cro. 


E.. 470. Vide in Amendment, (O.) 


To ſeveral Counts in an 4 umpfit upon ſeveral Promiſes, the Defen . 


W gant ma; 3 plead, Non Aſumpyit generally, 1 Sid. 333. R. Cre. Car. 219. on 
R. 2 Cro. 544. | 55 


Vor. I. X x | : So, 
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(H. 6.) 

Non Q ſumpfit 
infra ſex an- 
Nos. 


ACTION upon the Caſe upon Aſumpfit. 
So, in an Action upon the Caſe upon an Aſumpfit of the Teſtator, if 


the Defendant ſay, Non Aſumpfit generally, it ſhall be good, after Verdi & 
R. 1 Sid. 292. Vide in Pleader, (2 D. 8.) | 


But, to an intire Undertaking he cannot plead, Non Aſumpſit to Part, and 
Payment to the other Part. R. Mar. 100. 


By the Sf. 21 Fac. 16. All Actions of Account, FR” upon the Caſe, Ee. 


other than ſuch Accounts as concern the Trade 'of Merchandize between 
Merchant and Merchant, their Factors or Servants, ſhall be commen- 


ced within ſix Vears alder the Cauſe of Action, and not after. Vide 


Ante, (D. 

Frida, if any Judgment be reverſed by Error, or arreſted 4 Verdic 
for the Plaintiff, or be brought by Original, whereon the Defendant is out- 
lawed, and the Outlawry reverſed, the Plaintiff may have a new Action in 
a Year after ſuch Reverſal, or Arreſt of Judgment, and not after. 

- Provided, an Infant, Feme-Covert, Non Compos, a Perſon in Priſon, or 


beyond Sea, at the Time of the Cauſe of Action accruing, ſhall have Liberty 
to bring an Action within fix Years after being of full Age, diſcovert, of 


ſane Memory, at large, or returned from beyond the Seas. 

And therefore, if the Cauſe of Action aroſe ſix Years before, the Defen- 
dant may plead, Nuo non aſſumpfit infra ſex annos. 2 Sand. 118. 

And the Plea does not vary, tho' ninety-two Days by the Sz. 1 V. & M. 
are excluded out of the fix Years ; for that ſhall come from the other Side, 
R. 3 Lev. 283. 

"a this Plea admits a Cauſe of Action before the fix Years, 2 Vent. 
151. 

And therefore, the Plea will not avail, if he promiſe within fix Years, 


tho' it be without a new Conſideration. R. Per ten J. H. 10 l. z. Send 1 
2 Vent. 152. 5 Mod. 426. Carth. 471. Sal. 29. | Þ 
Or, if he acknowledge the Debt within the fix Years, it is Evidence, tho 
not concluſive. R. Per ten F. H. 10 W. 3. 5 Mod. 426. Carth. 471. 


Or, if he ſay, Prove it due, and I will pay you. Per Holt, and nine thr 
* H. 10 W. z. Cartb. 471. Sal. 29. 5 Med. 426. 

Vet, a conditional Promiſe within the ſix Years is not ſufficient. Pr 
Holt, at Hertford, 13 W. 3. 

Nor, in an Action againſt ſeveral, who all ** Non Aſumphit, is it fut- 


ficient for the Plaintiff, that one of them promiſed within the fix Years, Wl 
R. Per three J. Vent. cont. 2 Vent. 151. © 31 
The Defendant muſt plead the Statute, otherwiſe the Plaintiff ſhall - 


cover, tho the Declaration alledge a Promiſe ſix Years: before. 1 Vat. 


191. R. Co. Car. 160. R. cont. Cro. Car. 115. Dub. Cro. Car. 10 


Vide Cro. Car. 294. where the Statute was pleaded after Error brought, & 


Acc. Go. Car. 381, 404. R. I Lev. 110. 


The Defendant uſed in Non Aſumpfit infra ſex 4 anns to recite the Statute 
at large. 2 Mod. Ent. 142. 

But now it is not the Courſe, nor is it neceſſary. 2 Sand. 118, 123. 

Yet, Non Aſſumpfit infra ſex annos ante billam, is not well; for the De. 


- fendant ought to ſay, Quod Cauſa Actionis non accrevit infra fex annos. 
1 Vent. 191. But the Precedents are cont, 2 Sand. 118, 123, Tut. 205 


257. 2Vent. 255 

And therefore, if a Promiſe be ten Years before, to pay upon Regel, 
Sc. and Requeſt be made within the ſix Vears, the Statute is no got | 
2 wart the Cauſe of Action was the Ra, B+ Cro, Car. 139. 

FE Leb. + „ n -o. 5 | | 
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80, where the Conſideration of the Aſumpſit is Executory, the Plea 
muſt ſay, Cauſa Actionis non accrevit, &c. R. Sal. 422. 


So, in an Action by an Adminiſtrator, if the Adminiſtration was granted 
within the fix Years, tho' the Inteſtate died before the fix NR 


Skin. 5 55+ 


To Non Aſſumpſit infra ſex annos, the Plaintiff may by Replication fay, (H. 7.) 

That he or {4 = an ry Covert, &c. when the Cauſe of Action ac- Nos ng fe | 
crued, and ſued within fix Years after full Age, Sc. Tut. 243. R. infra ſex an 
2 Sand. 120. 1 Sid. 453. 105. 
__ And, tho' in the Proviſo for Infants, &c. Treſpaſs only is mentioned, 
and not Treſpaſs upon the Caſe, yet all Actions upon the Caſe are within the 
_ Equity of this Proviſo. R. 2 Sand. 120, 121. 1 Sid. 453. R. Lats 243. 
R. Per three F. 2 Mod. 72. 


And, tho' the fix Years elapſe during the Nonage, an Infant may ſue 


| | | afterwards during his N without waiting till his Age. K. 2 Sand. | 


120, 121. 
So, the Plaintiff may reply, That the Defendant was out of the Realm: 


f | R. cont. 1 Sho. 99. R. cont. Sal. 420. R. Con. Carth, 137. Adm. acc. 
by the 57. 4 G 5 Ann. 16. 


hut he cannot reply, That the Defendant bad Privilege of Parliament. 
EK. 1 Sho. 99. Vide Carth. 137. 

= So, the Plaintiff may ſay by his Replication, That he purchaſed another 
. Original, upon which the Defendant was ontlawed, and afterwards the 
= Outlawry was avoided, and he ſued within a Year. Cro. Car. 294. Jon. 312. 
And this, when the Outlawry is avoided by Plea, or reverſed by Error: 
EK. Per three J. R. Cro. Car. 295. 
9 Or, the Plaintiff may reply, That heretofore he obtained a udgment, 
and that Was reverſed, and he now ſues 1 a Year after the 
== Reverſal. 
Or, T has he obtained a Verdi&. 

So, another Action commenced by his Teſtator, who died. Sal, 42 5. 

Z Or, commenced in an Inferior Court, which was removed by Habeas 
ES Corpus. R. Sal. 424. 
1 Or, That he had ſued another Original, which was returned and conti- 
nued, and that within ſix Years before that Ori ginal the Defendant prom ted, 
=. Semb. Lat. 260. | 
F Or, That the Plaintiff ſued a K which was continued, FO wag 
W to the Intent that the Plaintiff might declare upon it for the fame Conde: 


= 2 Mod. Int. 140. 1 Sid. 53. 


Or, a Writ of Privilege continued. Carth. 144. 

That he ſued a Writ for a Battery in London with 1 ntent to . 
for Treſpaſs, upon which the Defendant was outlawed, and within a 
= Year after the Reverſal, he commenced this Action for T redpaſa. in Mid. 
= dleſex. R. 3 Lev. 245. R. Jon. 312. Vide Cro. Car. 294. 

; But the Plaincif cannot reply, Another Original ſued by his Teſtator 
who died, and ſo it abated; for that is not within the Proviſion of the 
St. 21 Fac. 16... 264. Semb. cont. Sal. 42 5. 

Or, That he ſued a Clauſum fregit with Intent to declare in the Ans 
Action. Dub. Lat. 254. 2 Vent. 255. Semb. Lut. 200, for there it was 
R. cont. Per three J. in C. B. but that was reverſed in B. R. and the Re- 
verſal affirmed in Parliament, tho“ principally upon anotiier Point, et it 
was ſaid, that it was hard to be maintained. R. Lut. 280. | 

So, if the Plaintiff reply, An Original, it is neceſfary that he allcdgs it 5 85 
to de returned, or the Appearances or Continuances upon it. R. Tut. 260. 


And 
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turnable upon the Day of the Te/te, it is not ſufficient. R. Sal. 42 i. 


(H. 8.) 
Pleas in Diſ- 
charge. 


i 1 Rol. 128 J. os | 


3 is not ſufficient. R. Sal. 420. 


ſex annos. 


erued within fix Years, it is a good Replication, That the Cauſes of Action, 
or ſome of them did accrue. R. Lut. 1607, 


Adminiſtration was granted within the fix Years. R. Sal. 42 1. Carth, 337 
an Averment; not to the Country. N. 4 Mod. 376. Carth, 337. Vit | 3 


A 0 T I 9 N e the Caſe for a Conſpiraq 


2 Bull: 5M I Sand. 230. 


ACTION upon the Caſe upon Aſump/?, 
And he muſt ſhew all the Continuances at large; for taliter Proceſſun 


So, he muſt ſhew a good Original, or Bill of Middleſex; for if it is re. 


So, the Plaintiff cannot reply, That it was for an Account between Mer. 
chants ; for this Exception goes only to Accounts current, not to ſtated Ac. 
counts. R. 3 Sand. 127. Vide Ante, (D.) 

So, the Plaintiff may * generally, 90d Cauſe Adionis accrevit infra 


If the Defendant plead, That the Cauſes of Action, nor any of them, ac. 


And, if the Plaintiff be intitled by Adminiſtration, it is ſufficient, if the 
But, a Replication to Non Aſſumpfit infra ſex annos muſt conclude with 
head ot 32. ) 


805 to an Aſumpfit, the Deſendant may plead in Diſcharge, I. Tender, — 
2. Within Age.—3. Outlawry, or Recuſancy in the Plaintiff—4. Foreign 
Attachment. 5. Compoſition with Creditors.—6. The Statutes of Uſury,— 
7. The Statutes of Gaming. —8. Accord with Satisfaction. —9. Arbitrz- 
ment.— 10. Izſimul Computaverunt.—11. A Bond given for the Debt.— 
1a. K 5 of the Promiſe.—1 3- A Releaſe, — 14. Performance of the 
Promiſe. 
As to theſe Pleas, Vide in Pleader, (2 G. 2, &c.) 
But, he cannot plead in Abatement, That he was his Bailiff to render an 
Account. R. 1 Sal. 9. Sho. 71. 

Nor, can he traverſe a Con ſideration 5 that is executed. 1 Sho. 7 8. 


A) When tt lies. 


Writ of Conſpi piracy lies, when two or more by Malice or Covin ca 
ſpire to indi& another falſly, who 1s acquitted. Be N. B. I 14 D, 


+: 


Wo: only one Perſon labour the Ind VIE Conſpiracy 1. not lie, but 
an Action upon the Caſe in Nature of Conſpiracy. F. N. B. 1 14. D. 116. L 
Cro. El. 701. Jen. 94. 2 Cro. 193. 
So, if Huſband and Wife conſpire, without any other ; for they are but 
one Perſon. F. N. B. 116. L. 
But, for indicting for Treſpaſs, or other Falſity, e lies againſ 
one; for it is . an Action upon the Gaſs: F. N. B. 116. 4k 
I Sand. 230. 
And Conſpiracy, or an Align upon the Caſe in Nature © Conſpirae), 
lies for a malicious Indictment for: F elony, if the —_ be ue oat thereol, 


4 { r 1 8 * 4 ” 
: s S © 5 K , * 
1 ; 3 


W 


f, 
_ 


Tho 


ACT. I. ON upon the Caſe for a Conſpiracy. 

Tho! after the Indictment an Appeal is brought, and the Plaintiff in the 
Appeal is nonſuited after the Declaration or before; for upon Nonſuit in the 
Appeal, he ſhall be arraigned upon the Indictment, and being acquitted, the 
Action will lie. F. N. B. 114. E. 7 

So, it lies, if a Man bring an Appeal maliciouſly for Felony, and is non- 
ſuited ; - tho' there was not any Indictment. F. N. B. 114. F. Vide 

eo. 140. | 

, T7 if an Appeal be againſt one as Principal, and another as Acceſſory, 

and the Plaintiff is nonſuited, the Acceſſory ſhall have the Action, as well as 

the Principal. F. N. B. 115. A. _ 

So, it lies, for a malicious indicting of one as Principal, and another as 
Acceſſory, by the Acceſſory, if the Principal be acquitted, whereby the 
' Acceſſory is diſcharged. F. N. B. 115. I. 5 5 

. So, it lies, if the Party be acquitted upon the Indictment, tho' the Ap- 
peal be not determined; for his Life was in Jeopardy. F. N. B. 115. H. 

And, by the St. 8 H. 6. 10. If he be indicted or appealed for Treaſon, 
| Felony, or Treſpaſs, in a foreign County and acquitted, he ſhall have Con- 
ſpiracy, and recover treble Damages. F. N. B. 115. H. 3 

So, by the Sz. 18 H. 6. 12. he ſhall have Conſpiracy, if he be indicted, 
where there is not any ſuch Place within the County. F. N. B. 115. H. 

So, it lies for a malicious indicting for Treaſon. Cont. 2 Cro. 357. 


Cro. Car. 15. 2 Bul. 271. Jon. 95. Lat. 79. £ 
S8o, it lies for a malicious indicting for a Treſpaſs. F. N. B. 116. F. 
K. 1 Rol. 112. 1.43. R. 2 Mod. 51, 306. D. Ray. 176. R. 1 Sal. 14. 
Or, for Barretry. R. 1 Rol. 112. J. 45. 2 Cro. 32. Semb. Ray. 180, 
Dub. Cro. El. 564. 1 
Or, for hunting in a Park. F. N. B. 116. C. 
Or, for not arreſting a Felon, who paſſed by the Town. F. N. B. 
116 -- . 8 5 
Or, for indicting upon the St. 8 El. 2. for arreſting in another Name. 
K. Ray. 13 5. 5 
- Or, for a Reſcous. Dub. Ray. 135, 180. im marg. 1 Sid. 261. 
Or, for diſcharging a Vagrant contrary to Law. R. Ray. 180. 
Or, for any Thing that prejudices his Reputation. 1 Sal. 14. 
Or, for any Thing, that indangers his Life or Liberty. 1 Sal. 14. 


So, it lies for procuring an Action to be brought againſt another, ma- 


liciouſly. F. N. B. 116, E. Ray. 176. Vide Action upon the Caſe for a 
Deceipt, (A. 4. e 5 „ 
Or, for forging falſe Deeds, giving them in Evidence. F. N. B. 116. D. 

Or, for preſenting to a Benefice in the Name of another, and cauſing the 
Clerk to be inſtituted and inducted. F. N. B. 116. G. 1 


Or, for cauſing a falſe Office to be found for my Land. F. N. B. 
B 2 » . Ang : 


So, it lies for a malicious indicting before / a Mayor or Bailiffs in a City, 


or Borough, Sc. who have a Power of Gaol-Delivery ; for an 3 | 


before them is a Diſcharge of the Felony. F. N. B. 115. B. Reg. 134. B. 
So, there may be an Action upon the Caſe for a Conſpiracy in an Indict- 
ment, tho he be not acquitted ; but Conſpiracy does not lie 


So, an Action upon the Caſe in Nature of Conſpiracy lies for a malici- 


fepe, I Rol. 114. J. 15, 25, 35. Tel. 46, Lat. 79. 1 Sal. 14. R. 2 


| Cro, 490. 3 oY 
Or, the Indictment be inſufficient. - 1 Sal. 14. R. 1 Sal. 15. in marg. 


2 Bul. 270. 1 Rol. 113. J. 5. But R. acc. 10 Car. 1. 1 Rol. 113. J. 10. i 


without 
Acquittal. Per Dodr. 2 Rol. 49. 8 


ous Proſecution, tho Ignoramus be found, or he be not indicted. R. 


| © . 
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ACTION upon the Caſe for a Conſpiracy. 
Or, tho' he be convicted. Adm. 1 Rol. 112. J. 50. _ 
So, if he was impriſoned, or received other Damage upon it, tho! the 
Party proceeded no farther. 1 Sal. 14. Mod. Ca. 179. 
If a Nolle Proſegui be entred upon the Indictment. Dub. 1 Sa.. 21, 


Vide Mod. Ca. 261. | 
So, it lies, quia crimen feloniæ 1mpoſuit without Cauſe. R. ſpe, 1 Ry 
TIS £40 Þ 


And, without other Act alledged. R. Sho. 282. | 
Tho' he went before a Juſtice of Peace. R. 2 Cro. 197. 
As, if a Man having loſt his Sheep ſees another driving twenty Sheep with 


twelve ſeveral Marks, and upon that takes a Conſtable, and arreſts him, I 


if the Sheep are not averred to be ſtolen. 1 Rol. 113. J. 45. | 
Or, if his Goods are ſtolen, and he goes to a Juſtice of Peace, and faly 
charges B, by expreſs Name for the Felony, and when he is bound to the 


Seſſions, does not proſecute afterwards. R. 3 Leo. 100. 


So, it lies for a malicious Conſpiracy to cauſe a Tavern to be reputed : 


 Bawdy-Houſe. R. 2 Mod. Ca. 215. 


So, it lies for a malicious Preſentment in the Spiritual Court for Adultery 


by a Churchwarden. R. 1 Rol. 112. J. 35. 


For a malicious exhibiting Articles there, with an Intent to defame, and 


a ſpecial Damage. Semb. 1 Rol. 112. I. F. 


R. 1 Vent. 86. Ray. 418. 
For a malicious Citation there by an Apparator. R. Jon. 3 12. 1 Nl. 64, 


For a malicious Citation there, upon which he was excommunicated, 


Cro. Car. 291. 


Vide Pot, (B.) 


(B) When it does not lie. 


UT, if a Man be indicted for Felony, and afterwards an Appeal 
D ſued againſt him, and he is acquitted by Verdict, he ſhall neither har 
Conſpiracy, nor an Action upon the Caſe, becauſe he is not acquitted upon 


the Indictment. F. N. B. 114. E. T 


So, if an Appeal is ſued when there is not any Indictment, and the De- 
fendant is acquitted by Verdict; he ſhall not have Conſpiracy; for he has: 
Remedy by the Sf. V. 2. 12. F. N. B. 114. F. 

So, Conſpiracy does not lie, nor an Action upon the Caſe, againſt a Judge 
of Aſſiſe, Juſtice of Peace, or other Juſtice by Commiſſion upon Record, 
who is ſworn, for any Thing done in Publick, as a Judge, or Juſtice, R. 
12 Co. 24. M. 6. PETS b 

Tho' he do that, which is illegal. Lut. 1561. R. 2 Mad. 219. 

Nor, againſt any of the Grand Jury, or Petit Jury, for a Thing done 


when ſworn, tho the Party be acquitted. R. 12 Co. 23. F. N. B. 115 


C. D. R. Bridg. 131. 

Nor, if the Party be convicted. R. 12 C. 23. Semb. Ley 69. 
Nor, againſt any one, who comes into Court, and diſcovers a Felony, 
and gives Evidency to the Inqueſt. F. N. B. 115. D. 0 

Vet, if a Judge, out of Court, ſuborn Witneſſes, and maliciouſly threaten 


Indictors to find any one Guilty, an Action upon the Caſe lies againſt him. 


R. 12 G. 24. 4. | Pt | 
So, if a Juror conſpire, after he is diſcharged from the Jury, Conſpiracy 
lies. F. N. B. 115. D. e 


So, if a Juſtice of Peace, without any Accuſation, ſend his Warrant againſt | 
a Man for Felony, whom he knew not to be Guilty, R. Cro. El. 130 


1 Les. 17. | 
1 5 Or, 


| 


N 


ADT-OON upon the Caſe for a Conſpiracy. 
Or, refuſe to do that, which is Miniſterial : As, to give an Oath to the 


Party robbed. 2 Mod. 220. Vide 1 Leo. 323, 4. 


8o, it does not lie for a legal Proſecution. Semb, 1 Rol. 112. ]. 25. 114. 


9 10. R. Tel. 105, 116. 


As, if a Man, upon a juſt Cauſe of Suſpicion, cauſes another to be bound 
by a Recogniſance to appear, and to be indifted. R. 1 Rol. 113. J. 35, 40. 


F. 2 Cro. 130. R. Cro. El. 871, goo. 


Tho no Felony was committed. R. 1 Rol. 113. /. 36, 40. 

Tho' he does not ſhew any Cauſe for his Suſpicion. Cro. El. 871. 

So, if a Man complain to a Juſtice of Peace againſt A. for Barretry, Ge. 
upon which Proceſs is awarded againſt him to find Sureties for his good 
Behaviour. R. 3 Leo. 123. 

Or, complain to a Juſtice, that A. committed Felony, and afterwards by 


the Command of the Juſtice proſecutes him. R. Mo. 6. 


So, it does not lie for ſuing in London, for a Matter out of their Jurific- 


tion; for it might have been pleaded there. Semb. Carth. 190. 


* 


So, an Action upon the Caſe does not lie for a malicious Proſecution, 
where the Judgment of the Court is againſt the Plaintiff ; for by indirect 
Means the Judgment would be avoided ; as, after Conviction, tho' the Pro- 
ſecution was malicious. Per Hale, Hard. 1 95. 

Nor, after a Seizure for Non- payment of Cuſtoms, and Condemnation 


upon Proclamation. R. Hard. 194. 


So, Conſpiracy does not lie, (tho' an Action upon the Caſe wil ) if the 
Defendant be not /eg:timo modo acquietatus. Jon. 94. 

As, if he be pardoned by Act of Parliament; altho' he plead, and be 
acquitted, and will not take Advantage of the Act; for his Life was not in 
Jeopardy. F. N. B. 115. G. 


So, the Acceſſory ſhall not have Conſpiracy, if the n die, or be 


| pardoned. EN. 116 Fe. 
So, Conſpiracy does not lie, if the Jury find Tenoramus upon the Indict- 


iy R. 2 Cro. 8. 


on, the Indictment be diſcharged by Nolle 2 Sal. 456. Mod. 
| Ca. 262. 


Or, upon a Miſpriſion of the Action rectied 1 in an een of Perjury. 


R. Cro. El. 725. 


Fe: an Action for a Conſpiracy it is neceſſary, that the Writ be, Conſpiratione 


Vide Ante, os * 


(©) The P2oceeding in Conſpiracy. 02 in an Action 
upon the Caſe in Nacure of ae 


(C. i.) The Writ. 


inter eos babita. Reg. 134. 


But, in an Action upon the ae! in Nature of Conſpiracy, theſe Words 
are not nece 


| Yet theſe Words may be in an Action upon the Caſe in Nat f 
_ Conſpiracy. R. per three J. But Morton Semb. cont. and fo Sem 2. hr | 
| for he ſays, that theſe. Words ſhewed a formed Action 
| I Sand. 229, 230. | 

An Action for a Conſpiracy muſt be againſt t yo or more ; but an Action 


0 the Caſe in N ot Conſpiracy 1 be ag ainſt one. Vide Ante, 


of Conſpiracy. 


And 
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”Þ CT 1 ON upon the as for a Conſpiracy. 


And therefore, in an Action for a Conſpiracy, if all are found b Verdict, 
Not Guilty, except one, the Plaintiff cannot have Judgment; for his Action 
fails. F. N. B. 115. E. 

So, in an Indictment, or inden for doing a Thing per Conſoirg. 
tionem inter eos habitam. R. 3 Mod. 220. 


192 


Otherwiſe, in an Action upon the Caſe in Nature oft Conſpiracy. 3 


1 Rel. 111. I. 15. 112. J. 35. R. 1 Sand. 230. 1 Vent. 12, 18. R. 


Ray. 170, 1 80. 
So, in a Writ of Conſpiracy, if one chew to the Writ, and the other to 


Matter in Law, and it be found by Verdict, againſt him who pleaded to 


the Writ, and adjudged. for him who- pleaded to the Matter in Law, yet 
the Plaintiff ſhall have Judgment againſt the one who pleaded to the Wat, 
for it may be, that they conſpired, tho the Matter in Law is adjudged for 
the other. F. N. B. 1 


5 ) The FIR ANT Ge 


(0. 2.) The Deckration upon Rn ſhall be laid i in the County, where the 


Muſt be laid Conſpiracy was, or where the Thing contrived to be done was done, 


Een F be 7h 1.6. de Aim, (N. 11) 


But, if the Conſpiracy be in one County, and the Indidment, without 


their Privity, in another, it ſhall only be, where the Conſpiracy was, not 
where the Indictment. F. N. B. 116. M. 7 Co. 1.6. 

So, it ſhall not be in the Mar/halſea, or an inferior Court, when the 
Indiment was tried in B. R. 2 Mod. Ca. 307. 


The Declaration may OP. the Conſpi * in two ſeveral Places, 


Riek. 


(C. 3.) The Declaration muſt e che Fact done by the Defoadants to be 
| Met m—_— falſe, and malicious; and this in an Action open the Caſe, as well as ina 
_ fal@ and ma- Writ of Conſpiracy. ' 
licious, | And therefore, in an Action upon the Caſe, if Fs Plaintiff declare, that 

the Defendant carried him before a Juſtice of Peace, and when he was diſ- 


charged by the firſt Juſtice, carried him before another Juſtice, and malitioſ 


cauſed him to be bound by Recogniſance to the Aſſiſes, and there fa 


et malitioſe conatus fuit to have him indicted of Felony, it is not good; 
for the falsd et malitioſe is to Endeavour to have him indicted, not to the 
Procurement, which was malitioſe, and not fals. R. after Verdidt 1 Nl. 
111. K 25. 

So, if the Deckitntion ay falsd et n procured, T6. it is not ſuſf- 
cient. Semb. 1 Rol. 112. J. 25. 

But, that the Defendant ex malitid ſud defamare, Ge. falsd ef 7nroidulſ 
crimen feloniæ impoſuit, et malitigſe procured him to be indicted, is ſuff- 
cient; for 2 the Whole Declaration it a pen to be malicious. K. 
1 Rol. 115. 5 

Or, that the Defendant malitioſe intendens 45 femare Ge. indiftari fiat, 
et Fals) depofurt. R. 1 Leo. 108. 


(C. 4.) 


indited before Indictment for 'T reaſon before A. and B. Fuftices of C. B. ad pacem et aud. 

e Ju- ze term nand. ad generalem gaolæ deliberationem, Sc. it is bad; for it does not 

enn ater ſhew, that A. and B. were Juſtices for Gaol-Delivery, but only, 

Indiment. 22 was found before them at 4 Gao. Delivery. R. 2 Cre. 3 57 
A 271. | 


* And 


The Declaration muſt ſhew, That the Plaintiff x was ; indicted before Juſt | 
1 ma (he who had Authority to take the Indictment; and therefore, if it alledge an 


that the 
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AC T1 O N upon the Caſe for a Conſpiracy. 
And, if it be before Juſtices of Gaol-Delivery, it muſt ſhew, that the 
pefendant was in Gaol; but dudfus ad barram implies it. R. Cro. 
e it alledge an Indictment for Barretry before A. and B. Juſtices 
Al. it is bad, unleſs it fay, Juſtices of Oyer and Terminer. R. Cro. 
LY "4 * the Declaration do not ſay, before what Fudge, R. Cro. E!. 
+ ; 724» . . A 1 | 3 | 
I But, if the Declaration alledge the Indictment before Fufrces of Oyer and 
Terminer, it is ſufficient, tho' it do not ſhew, that they were ſuch Perſons 
ae might be Juſtices of Oyer and Terminer ; for that ſhall be intended. R. 
gaſter Verdict. 1 Sid. 15. | ON | | 
And, if the Commiſſion be erroneous, yet the Action lies; for it is a 
great Slander, Semb. 1 Rol. 111. J. 45. 1 Sid. 15. 
So, if it do not ſhew the Authority of the Juſtices, ad generalem ſeſſionem 


; &c. ſupplies it. R. after Verdict. 27), 116. 


So, the Declaration muſt ſhew a good Indictment, otherwiſe he cannot 


110. /. 45. D. cont, Tel. 46. | #7 i 
And therefore, if there be an Indictment for Deceipt in the Sale of one 


| | g Stocking , omitting, P air ; an Action for conſpiring ſuch Indictment does 
4 not lie. R, I Rol. 110. J. 50. 5 208 


But, it is ſufficient if an Indictment be for the Goods of a Feme-Covert ; 


be lawfully acquitted; and this, in an Action upon the Caſe, which alledges | 
= that he was indicted, and acquitted, as well as in Conſpiracy. R. 1 Rol. 


bor it ſhall be intended her Goods, when fole. R. after Verdict. 1 Rel. 


111. J. > : . „ 
S8o, if the Declaration ſhew a good Indictment, and before juſtices, who 
= have Authority, if upon Oyer by the Defendant it appears, that the Indict- 
ment was before other Juſtices, who have not the ſame Authority, the De- 
= claration is bad: As, if an Indictment is alledged before Juſtices of A/iſe, 
and upon Oyer it appears to be before Juſtices of Gaol. Delivery; for they 


I have a diſtin Authority. Vide Tel. 46. 


Otherwiſe, if the Indictment be alledged before Juſtices ad di verſas felb- 


_ as, necnon ad pacem, &c. and upon Qyer it appears to be before Juſtices 


aa pacem only; for they have the ſame Authority. Per four J. Williams 
So, a ſmall Variation between the Ind ictment produced, and that alledged 

in the Declaration, does not prejudice; as, if the Name of a Juror be 

Lancaſter in the Record, and Lanceſter in the Declaration. R. Al. 91. 


So, a Declaration for a Conſpiracy in an Indietment, muſt fhew; uod 
Fuit legitimo modo acquietatus. R. 9 Co. 56. 12 Co. 23. 
And, a Declaration for a Conſpiracy in an Appeal, where he was non- 
ſuited, muſt ſhew, Qaod per Conſiderationem Curie quietus receffit ; for if it 
be, that he was acquitted, it is bad; for it ſhall be intended an Acquittal by 
the Country. Reg. 134.5. Vid F. N. B. 1117177. 


(C. 5.) 
And that he 
was lawfully 


And, an Action upon the Caſe in Nature of a Conſpiracy for indicting, 
muſt ſay, that he was acquitted, or Ignoramus found. Semb. upon Demurr, 


per Twiſd. 1 Sid. 1 5. 


But the Omiſſion is aided after Verdict, in an Action upon the Caſe. 


Per Twiſd. 1 Sid. 15. 


5 ** Juratores dixerunt quod ignorabant, is Tantamount to Fnorunms. 
on. 20. | LE der 20 


And, Nod fuit acquietatus, without fayin g. inde atquetatus, is ſuffeient 


in 5 or Action upon the Caſe. R. in the one, and not in the 
; OL, 0 ; | | 2 | 


22 former, 
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ACTION upon the Caſe for a Deceipt, | i 


ſtian. F. N. B. 96. C. Reg. 112.6. 116.3. 


Church as excommunicated. R. 1 Ro“. 100. J. 20. Cro. El. 838. 


in my Name without my Privity, for which Writ a Fine ought to be paid 
in Chancery; (as the Courſe is, for every Writ of Debt of the Value af 


Land of the annual Value of five Marks.) F. N. B. 25. E. Reg. 112.9. 
Or, purchaſe a Quare Impedit in my Name, without my Privity ; and then 
__ abate it, or be nonſuited. F. N. B. 96. 4. Reg. 112. a. | 


a cr I O N upon the Caſe for a Conſpiracy. 
former. 2 Cro. 131,——R. in both. 2 Cro. 230. Tel. 161.—R. in Adigg 


upon the Caſe, Cro. Car. 286, 315, 419. = _ , 
The Plea. | A of 
Vide Pleader, (2 K.) - : A 
Vide more of Conſpiracy, in Juſtices of Peace, (B. 107.) NF 
'Y 


(4) When it lies. 


(A. 1.) For Deceipt in Play. S 

AN Adtion upon the Caſe for a Deceipt lies, when a Man does any ſhs 
Deceipt to the Damage of another. 3 * 
As, if a Man play with falſe Dice, and thereby win the Money of ano-- . 
ther. R. 1 Rol. 100. J. 40. F. N. B. 95. D. R. Cro. El. go. 5 "I 
Tho' he do not intice the other to play; for the Inticement is not the . 
Cauſe of the Action, but the uſing falſe Dice. F. N. B. 95. D. 1 a 
a? : a Man practiſe Deceipt at Cards, and thereby win Money. . 171 


(A. 2.) Forgery, &c. 
So, if a Man forge a Statute Merchant, Sc. in my Name and ſue a (. 


pias upon it, whereupon I am taken. F. N. B. 96. B. Reg. 112.0. 
MAH E<: | | 


Or, forge a Grant of a Preſentation, and make Ute of it in a Court Chri- 


Or, forge Lao: of Reſignation of a Benefice. F. N. B. 99. K. Vit 
Reg. 114.6. 1 | 

So, if he obtain Money from another by counterfeit Letters to his Ser- 
vant. R. 2 Cro. 223. 3 
So, if he raſe the Name of the Obligor out of a Bond, and inſert the 
Name of A. and then ſue him. 1 Rol. 100. J. 15. FR 

Or, if a Parſon raſe the Name of A. and infert B. and publiſh him in the 


(A. 3.) Perſonating. 
Sc, it lies, if a Man falſely perſonate another: As, if a Man ſue a Wit 


40. or more, and for every Præcipe quod reddat, except Ri ght Patent, for 


05 


9 
— a 


— — 


2 1 R 
5 . 


ACTION upon the Caſe for a Deceipt. 
or, ſue a Capias, &c. in my Name againſt A. whereby he is arreſted. 


Co. 
= 7 250 the Proceſs be erroneous; for the Defendant cannot take Advantage 


So, if a Man appear in Ken in the Name of another, and — the 


Aion. F. N. B. 97. 4 
i 4 


Or, acknowledge a Fine. Reg. 113. b. 

Or, become Bail in an Action there depending. 

Or, acknowledge a Statute in the Name of another. F. N. B. 100. a. 
1 Rol. Ab. 100. J. 5. 3 ES 

Or a Judgment, or Recognifance. 1 Rol. 100. J. | 

So, if a Man is ſworn upon an Inqueſt in the Name of another who is 


1 impaneled. Per tue 7. Mar. 81. 


do, if a Man falſly affirms to A. who has Money to deliver to B. That 
he is B. R. Mo. 538. 


( A. 4.) Tortious Proceeding in Law. 
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So, if a Man proceed againſt another at Law deceptive ; as, if Tenant in Vide Anion ap- 


Ancient Demeſne levy a Fine in C. B. to make his Land Frank-fee, the Lord a 3 1 


RS ſhall have Deceipt, and ſhall avoid the Fine. 2 I». 21 6, 217. in Marge (a.) 
FN. B. 98. A. 10 Co. 50. 4. Videin Ancient Demeſne, ( E. 2.) 


So, if more Lands are inſerted in a Fine, than the on intended, De- 


g ceipt lies, and the Fine ſhall be avoided. 2 Dt. 2 16. 


| So, upon the St. M. Ch. 9 H. 3. 24. If the Tenant purchaſe a Pracipe 


—_ 2: Capite, by which the Lord loſes his Court, the Lord ſhall have Deceipt, 
and recover his Damages, but ſhall not avoid the Judgment. 2 12 4 39. 8 


Ii. 1,28. N. B. 98. M. © 
So, if a Man make Uſe of the Proceſs of Law for Delay ; as, if A. ha- 


WS vi ng recovered againſt B. in an Aſſiſe, remove the Record into B. R. or C. B. 


to have Execution of the Damages, and B. to defraud the Execution ſues a 
Writ to remove the Record into Chancery upon a Surmiſe that he will ſue 


| | an Attaint, but does not ſue an Attaint. F. N. B. 96. E. Reg. 113. 
5 If a Man ſue a Protection for Delay; as, a Protection quia moraturus, 
vvben he is within the Kingdom. F. N. B. g7. B. 1 Rol. 100. J. 2 8, IT. 


A Protection quia prgfecturus, when he does not 80. 1 Rol. 100. |. 28. 
EReg. 113. 5. Vide F. N. B. y. b. in narg. 


Otherwiſe, if he be ſtayed by Sickneſs. 1 Rol. 100. J. 20. 
So, 1 he confeſs a * to A. to defeat an Action brought n 


So, "i a Man procure a vexatious Suit ; as, if a Man fue a Capias upon a 


3 forged Statute. F. N. B. 96. B. 


If a Man procure another to commence an A in any Court againſt A. 


. 98. N. 2 Inſt. 444. 1 Sal. 14. 


Or, ſue in the Name of another upon a Recognizance ſatisfied. F. N. B. 
100. B. 


5 Or, ſue in the Name of A. without his Privity ; tho' it be for a juſt Debt. 
x | R. Mar. 48. 1 Rol. 101. I. 50. 


Or, procure a Scire Facias to be ſued, and two Niehil returned 
him, who was not Bail. R. Cro. El. 628. 


Or, proſecute the Bail, when he knew the Principal w was ſurrendered, R, 
2 Cro. 667. 


againſt 


So, if a Man chaſe A.'s Cattle into B.'s Cloſe, fer quod he is ſubjected to 


an Action by B. I Kol. 100, J 62. 


or 
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ACTION upon the Caſe for a Deceipt. 


Or, make Uſe of Proceſs vexatiouſly ; as, if a Man after a Debt levied by 
Fieri Facias, knowing it, ſues another Heri Facias for Vexation. R. 1 Ry, 
fog. J. 5. 34. J. 8, 1 Brownl. 12, R. Hob. 205, 266. 

Otherwiſe, if he knew nothing of the firſt Execution. Agr. Hob. 266. 

So, if he takes A. s Goods Scienter, upon an Attachment againſt B. R. 
1 Sid, 183. 1 Lev. 129. 

Tho' the Scienter is omitted. 1 Lev. 129. 

So, if a Man arreſt another in London, when he knows that he was for. 
merly diſcharged 45 an Arreſt there by Habeas Corpus for a Priority of 
Salt," I Rol. t02. J. Io. 


If the Bail remove a Cauſe in London by Habeas Corpus into B. R. ani : 3 
there put in inſufficient Bail, by which the firſt Bail in London are diſcharged, E 


after a Procedendo, R. 1 Rel. 102. I. 40. R. Cro. El 14: © 
So, if the Bail inform the Clerks of B. R. deceptive, that the ſecond Bail 
is ſufficient; tho' they do not procure the Habeas Corpus. R. 1 Rol. 102. 


J. 50. 


So, if a Man fue e ; as, if he ſue 3 in an inferior Court, and haz 
Judgment, and Execution, en the Defendant knew nothing of the Suit. 


Tut. 67. 


Or, ſue in the Spiritual Court, till the Defendant be excommunicated, who 
knew nothing of the Suit. R. 1 Sid. 463. x Lev. 294. 

Or, fue there upon the Fame of Incontinency, when there was no ſack 
Fame. R. Cro. Car. 201, 

Or, maliciouſly procure a falſe Preſentment there. Dub. 2 Cro. 356. 

If he ſue in the Spiritual Court, where it appears by the Libel, that the 
Court has no Juriſdiction. R. 2 Co. 134. . 

So, if he ſue in an inferior Court, knowing that the Cauſe of Action aroſ 1 
out of the N Lut. 1571, 1566, 1 567. R. Sin. 131. Vit 


725 (E. 1.) 


Otherwiſe, if it be not alledged, that the Plaintiff knew it. Lur. 935 


935, 1590, 1567. 


So, if he lay his Action in a County, where he knows the Defendat 
does not inhabit, with Intent to outlaw him. R. 1 Rol. 103. J. 15 
Lane 50. 1 

If he alledge Damages to 500]. where he has not Cauſe of Action for 
more than 40/. with Intent to ouſt the Party of Bail. R. 3 Lev. 211, 


Lut. 1572. 1 Sal. 14, 15. R. 1 Sid. 424. 1 Mod. 4. Vide Pi, 


A. 10. 
But, A Attachment does not lie for this, as a Contempt to the Court 
R. 2 Med. Ca. 227. 
So, if a Man exhibit falſe Articles to a Maſter in Chancery againſt A. upon 
which he is bound to his good Behaviour. R. 1 Rol. 33. I. 30. | 
If he ſue for Tithes in the Spiritual Court, when he had made a Comps 


fition. Hob. 205, 6. Vide Poſt, (E. 1.) 


So, if a Man cauſe another to be 2 25 malitioſe, without Cauſe. Dub. 


| 3 Lev 210. Semb. Lut. 68. Per Hob. Hob. 267. Per Pemb, 2 Med. 52. 


Per C. B. H. 8. Ann. inter Bird and: Line, (Reported Compns's R. 


Forts 190, 193.) Cont. 1 Sal. 14. Vide Poſt, (E. I.) 


But it does not lie before the original Action is determined. R. in 0 3. 

5 8. Ann. inter Bird and Line, (Reported in Comyns sS Reports 199, 193 
1 Sal. 15. 

So, if a Man join any one in a Suit by Colluſion ; as, if a Man ſue 

two as Executors, and one of them is not an Executor, and he confeſſes the 


Action, the true Executor ſhall have Deceipt, and recover ſo much in Da- 


Mages. K N. B. 8 H. 


ACTION upon the Caſe for a Deceipt. 
So, if a Man imbezil a Writ, Deceipt lies againſt him. F. N. B. 


& 1 9 Or, procure another to imbezil it, if it be imbeziled. F. N. B. 


(A. 5.) For Deceipt in his Truſt: 
580, if a Man, being intruſted in his Profeſſion, deceive him who intruſted 
nim; as, if a Man retained of Counſel, become afterwards of Counſel with 
ue other Party in the ſame Cauſe. 1 Rol. 91. 1. 34. 
or, diſcover the Evidence, or Secrets of the Cauſe. 


WS Or, being retained to attend at ſuch a Day at Guildhall; does not come; 
BS whereby the Cauſe is loſt. 1 Rel. 91. 1.36. 5 

of So, if an Attorny act deceptive to the Prejudice of his Client; as, if by 
SS Colluſfion with the Demandant he make Default in a real Action; whereby 
me Land is loſt. F. N. B. 96. D. 1 Rol. 95. I. 40. Reg. 113.4. 
_ 5o, if he appear without Warrant, and make Default by Colluſion. 
| | F. N. B. 96. E. Reg. 113. 4. 3 | 
bor, file a Writ of Seiſin with the Sheriff, when there was no Judgment; 
—_ whereby his Client is ouſted of his Land. 1 Rol. 93. J. 2. | 8 
_ So, if the Servant of a Merchant put Goods upon Land before the Cuſ- 
| I 3 toms paid; whereby they are forfeited. R. 1 Rol. 10 5. J. 40. 2 Cre. 26 5. 
If a Shepherd procure Sheep committed to his Care to be ſeized as 
; 4 I Eſtrays. R. 1 Rol. 101. J. 10, A. 3. | T es 


(A. 6.) In his Officc. 

So, if an Officer, being intruſted by the Law, act deceptive in his Office; 
as, if a Sheriff return the Tenant ſummoned, by which he loſes the Land, 
= when he was not ſummoned : the Tenant ſhall have Deceipt, and be re- 
= ſtored to the Land. F. NM. B. 97. C. D. = 
And, the Tenant ſhall have Deceipt after Judgment for the Demandant 
before his Entry; otherwiſe he may delay his Entry 'till the Viewers and 
WF Summoners are dead: but, whether he was ſummoned or not, cannot be 
tried but by Examination of the Viewers, Summoners, and Pernors. 
F. N. B. y. C. | | . 
And, if the Demandant make a Feoffment, Deceipt lies againſt him, his 
Feoffees, and the Sheriff. F. N. B. 97. C. 


the Demandant. F. N. B. y. C. „„ 3 5 
So, in an Execution upon a Recogniſance, if the Sheriff return the De- 


has Execution; the Defendant ſhall have Deceipt againſt the Plaintiff, and 


bis Falſity. F. N. B. 97. D. 


= ©, if the Plaintiff recover in Waſt, where the Defendant was not ſum- 
moned. F. N. B. 98. B. 


So, if Huſband and Wife loſe by Default the Land of the Wife, Des 


ceipt lies for them; or for the Wife after the Death of her Huſband, 
E. N. B. 98. C. 90. B. 12 


So, if a Plaintiff in a Qyare Impedit recover by Default, when the De- 


fendant was not ſummoned ; he ſhall have Deceipt, and thereupon a Writ 


to the Biſhop. ' F. N. B. 98. G. 


Default, when the Defendant was not ſummoned, FP. N. B. 98. 5. 
Yor. I, Aaa 


5 | And, if the Demandant, and Sheriff are dead, it lies againſt the Heir of 


; | fendant ſummoned, when he was not ſummoned, by which the Plaintiff 


che Sheriff, and ſhall have Reſtitution; and the Sheriff ſhall be puniſhed fr 


So, in an Annnity, and Scire Facias upon it, if the Plaintiff recover b ; 


80, 
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\ So, if a Vouchee loſe by Default, when he \ was not ſummoned, F. N. g. 

8. A. 

9 And, if a Deſendant loſe by Default, not being ſummoned, Decein 
lies ; tho the King was Demandant. F. N. B. 99. F. 

So, if the Eſcheator return a Writ directed to him, without taking * 
Inqueſt; tho' he be an Officer of Record. F. N. B. 100. C. D. Rx. 
115. 6. 

80, if the Under -Eſcheator make a Return different from the 2 found 
by the Eſcheator. F. N. B. 100. C. 1 Rol. 92. l. 20. 9 H. 6. = 
| So, if a Sheriff act wrongfully in the County Court, without the Aﬀen 
of the Suitors. 1 Rol. 92. J. 10. 

If Bailiffs in Ancient Demeſne proceed after the Record removed. 
1 Rol. 92. J. 15. 

So, if a Sheriff make a falſe Return, 1 Rol. 92. J. 23, 35. 94. J. 10. 
2 Inſt. 452. 
If an Officer of a Corporation make a falſe Return upon a Mandan, 
11 Co. 99. 6. 

So, if 4 Sheriff return a Juror, who has no Iſſues; Z by which his Succeſs 
is charged with the Iflues. 1 Rol. 92. J. 30. 

Or, commit the Return of a Pannel to another, who has nat the Return 
of Writs ; whereby the Pannel is quaſhed. 1 Rol. 93. J. 5. 

80, if a Sumner in the Spiritual Court cite any one into the Spiritual 
Court for Vexation, without Proceſs againſt him. R. 1 Rol. 93. J. 30. 

Or, return any one warned, when he was not; whereby he is excom- 
municated. R. 1 Rel. 92. L 45 D. Mar. pl. 169. R. 2 Cro. 351, R. 
Mo. 835. 2 Bul. 264. | Þ 

Vide For Misfeaſance in an Officer, Aclion upon the Caſe for Mi gfeaſance, iſ 
- I, 0 For Neglect in an 8 Aion upon the Caſe for Negligence Wi 

2 5 


ö * 


(K. 7. is his Trade. 


$o, if a Man, who profeſſes Skill, deceive him who confides in his Skill 
As, if a Smith lame my Horſe. 1 Rl. 97. J. 51. 1 Sand. 312. 

If a Farrier take upon him to cure my Horſe being gravelled in his F ett, 
and by his Negligence and Imprudence kill him. R. 1 Rol. 91. l. 
105. L 15. 

ö kill him by bad Medicines. 1 Rol. 91. J. 45. 

So, if a common Surgeon maim my Hand, by his Ignorance i in the Cure. 
Vide 1 Rol. ,, 
So, if a Taylor have Cloth delivered to him to make Cloaths, and mak: 
them. inartificially. Semb, 1 Vent. 268, 9. Aft. Ent. 12. 

Vide Poft, (F. 3.) 


. 8 0 In a Sale. 


. So, if a Man by a falſe Affirmation of a Thing within his Knowledge 
By a falſe Af- deceive i in the Sale of Goods: As, if a Taverner ſell Wine for ſound and 
mation. good, which he 3 1 Rol. go. 1.30. 2 Rel. 5. 

1 8 Or, give any one to eat corrupt ; or Drink. 1 Nl. 90. J. 35. i. 
35 is ordained, That no one ſhall ſell corrupt Victuals, if he knows i. 
t. 174. a. 
If a Merchant ſell Cloth, chat he knows to be badly fulled, 10. 90. 
L 38. Kit, 174. 4. | 
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5 So, if one ſell Stone for Bezoar, when he knows it not to beſo, R. 
_ - Cr. 469. Vide 2 Oro. 4. 
_ 5, if a Man ſell Goods as his, when they are the Goods of a Stranger, 
_ without an expreſs Warranty. Per to J. cont. 2 CG. 197. R. acc. 
Ii. 90. J. 45, 50. R. 2 Cro. 474. 
80, if the Seller ſay, that they are the Goods of A. which he has Autho- 
A rity to ſell, when they are the Goods of another; tho' it is not averred, 
_—_ tht he knew them to be the Goods of a Stranger. R. 1650. 1 Rel. 91. J. 5. 
505, if he fell an Horſe, affirming him to have been hi Horſe from a 
colt, when he was not. R. 1 Rol. 91. J. 10. 
1 he ſell a Stone, or Jewels, affirming them to be good, when they are 


dot. Cont. without Warranty, but And. acc. 2 Cro. 4. Semb. acc. 2 Cre. 469. 


ncumbrance. 


Pe Pp}. Dy. 75. a. in marg. 

_ 5, if he ſell Land, affirming the Rent to be ſo much, when it is not; 
for the Rent i is certain, and lies within his own Knowledge. R. 1 Sid. 146. 
ev. 102. R. 1 Sal. 211. 

he ſell Land, affirming that he had a good Title, when he knew he 
lad no Title. R. Mo. 126. 

II he ſell Tithes, knowing that he had no » Right to them, R. Mo. 467, 
And, where the Seller has the Poſſeſſion of Goods, the bare Affirmation 
chat they are his, is ſufficient to have an Action of Deceipt, if they are not. 
K. 1 Sal. 210. R. 3 Mod. 261. Sho. 68. Carth. 90. 

And in theſe Caſes, the Action lies before the Goods are taken by the 
WS Owner, R. 2 Cxo. 474. 
And, tho' the Money is not * for them. R. 9 H. 7. 21. 6. 


(A. 9. ) Or ao Falſity, 


=_ 5, if a Man contract to enfeoff A. of ſuch Land; and afterwards enfeoff 
F | another. F. N. B. 98. F. 1 Rol. 101. J. 35. 
Or, before F . to A. acknowledge a Statute, Sc. or make other 


E So, if a Man enfeoff another, upon Condition to re-enfeoff him, who be- 
fore acknowledges a Statute, &c. 1 Rol. 101. l. 32. 
_ So, if a Woman give a Man blanda verba aquipollentia to a Promiſe of 

2 | Marriage whereby ſhe obtains of him Preſents, and other Services. R. 
0s. El. 79. 

fa Man, being married, pretend himſelf ſingle, and inveigle another to 
Marriage. R. Skin. 119. 

580, if a Clothier ſell bad Cloths, upon which he put the Mark of inother, 
Si wo made good Cloths, R. 2 Crs. 471. 


(A. 1 10 0.) For a falſe Amen upon other Occaſions, 


So, if a Man by a falſe Affirmance of a Thing within his Knowle 
WW procure a Fact to be done, which otherwiſe would not be done: As, 1 
4. ſend his Servant to buy an Horſe, who buys it and pays for it, and 
de Seller affirms to A. that he was not paid, whereby A. pays him, R. 
1 Rol. 106. J. 20. £ 

If a Man affirm himſelf of full Age, when be 1 is an Infant; and thereby 2 
procure Mone oy to be lent to him upon Mortgage. 1 Sid. 183. | Th 
{ If a Man affirm, that a Defendant, arreſted at his Suit, owes him aa__ EE 


when he does not; whereby he lies in — for want of Bail, R. Sid. 
Per Tuꝛſa. I Sid. 463. * F WP 


2411 I | A. 11.) 33 
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wards appears to be falſe: As, if he warrant the Cloth ſold to be of ſuch a 


K 1 Rol. 97. l. 5. 


Warranty, that he has the Property of the Goods. R. 1 Sal. 2 10. 


ſeſſion, or not. R. 1 Sal. 210. 


. 27. 


the Warranty. R. 1 Rol. 97. 1. 35. 


Ac T 1 O N upon the Caſe for a Deceipt, 


(A. 11 ) For a falſe Warranty. 


80 Deceipt lies, when upon a Sale a Man warrants that, which after. 


Length. F. N. B. 98. K. R. 11 Ed. 4. 6. 
If he warrant an Horſe to be ſound. 1 Rol. 96. J. 20, 97. J. 15. 
Or, a Ton of Wine. 1 Rol. 96. J. 15. 
Or, Wool to be merchandizable, when it is full of Moths. 1 Rel. 9, 
J o. 1 
Bo, if a common Carrier of Cattle over the a warrant the Carriage 
of an Horſe ſafely; and he periſhes by the Boat's being overloaded vi 
other Horſes. 1 Rol. 96. J. 47. P 
So, if a Man warrant a Bale to be only of 800/b. Weight, which is 0 
2,000/b. whereby the Carrier loſes his Horſes by the Exceſs of Weigl. 


If he warrant Rent to be &s much, when it is not. R. 1 Sid. 140. 
Or, Land to be of ſuch a Value, when it is not. 27. 20. 
12 the Action lies, Though the Warranty be by Parol. F. N.. 
98. K 
And ſaying, that the Decks are his, is ſufficient, where the Seller has le 
Poſſeſſion. R. 1 Sal. 210. 
But, where the Seller has not the Poſſeſſion, there muſt be an exprels 


So, a Warranty of Land muſt be expreſs, whether the Seller be in Pol. 


Though the Warranty extend to a future Time. F. N. B. 
As, if a Man warrant, that a Ship ſhall return ſafe. R. 1 Fol. 9) 


That A. ſhall live for a Year; tho' it is uncertain, and not in his Powe, 
R. 1 Rol. 9. I. 30. 

That Sheep are ſound, and will continue ſo for a Vear. Per fas j 
I Rol. 97. l. 25. 

Though the Illneſs was Secret, and not hw to the Seller. Sent, 
Dy. 75. a. in marg. 

So, if the Malady by Poſſibility was not viſible ; as, if a Man warrant 
an Horſe to be ſound, (Wind and Limb,) and he had but one Eye; for 
that perhaps was not diſcerned, and it ſhall be intended that it was not, when 
the Jury find quod warrantizauvit, R. 1 Sal. 211. 

But, the Words of a Warranty ſhall have a reaſonable Conſtruction: 4, 
if a Man take Sheep to depaſture, and warrant that he will keep then 
ſound in his Land; that ſhall be intended, that his Paſture ſhall not infed 
chem; but an Action does not lie, if they were unſound at the Time d 


The Warranty muſt be made upon the Bargain, and at the Time of the 
Bargain; otherwiſe it is not 75 without Deed, F. N. B. 98. K. 
2 Cro. 630. Vide Poſt, (F. 3 | 
And therefore, if a Man a himſelf Owner, and ſell ſeven Days after- 
wards; Deceipt does not lie upon this Affirmance. Semb, 2 Cro. 1 a7 - | 
If he ſell Goods to be delivered afterwards, and at the Time of the De- 
Livery warrant them to be good, the Warranty is void. Dy. 76. 2. 
So, it muſt be made 5 him who ſells; and therefore, if a Servant 
or Apprentice, upon a Sale of Goods for his Maſter warrant them, it wil 
be a void Warranty; for it is the Sale a n. 2 Rol. 270. 


Yet 


ACTI O N upon the Caſe for a Deceipt. 
Tot, if a Man warrant an Horſe to be ſound before Sale, upon which the 
| bther buys him; an Action lies; for the Warranty was the Cauſe of the 

buying. Adm. 1 Rol. 96. J. 5. Ra Mens 
1 before the Money paid; for that compleats the Bargain. R. 
F712 | 5 
N So, a Warranty to do a Thing in futuro does not bind without Deed ; 
for it ſounds in Covenant: As, if a Man warrant, that he will purchaſe ſuch 
| a Manor; an Action does not lie, if he do not. 1 Rol. 96. J. 37. 


Or, if a Counſel Warrant, that he will gain ſuch a Cauſe, and do not. 


1 Rel. 96. J. 32. 0 
Or, if a Man warrant, that ſuch Seed will grow: II Ed. 4. 6. 


That an Horſe will carry him ten Miles in two Hours. Nit. 174. b. 
11 Ed. 4. 6. 


So, a Warranty does not bind, when it is apparently falſe in the View, or 


Knowledge of the Vendee: As, if a Man warrant a Horſe apparently blind 
to be ſound, and the Vendee ſees him. Kit. 174. 4. 2 Rol. 5. 
Or, warrant Cloth to be Murray, when it is Blue, and the Vendee ſees it. 
Kit. 174.6. II Ed. 4. 6.6. 5 | 

But, if a Man fell an Horſe, that has a falſe or counterfeit Eye, an Ac- 
tion lies, 2 Rol. 5, 


(B) Againlt whom it lies. 
| D* CEIPT ſhall be brought againſt all the Parties to the Deceipt. 


As, if a Sheriff return the Tenant ſummoned, when he was not 


ſummoned; whereby the Demandant recovers by Default; it ſhall be brought 
| againſt the Demandant, and the Sheriff. F. N. B. y. C. 

|. And, if the Demandant afterwards enfeoff A. it ſhall be brought againſt 
the Demandant, Feoffee, and Sheriff. F. N. B. 97. C. 
And, if the Demandant die, it ſhall be brought againſt his Heir. 
So, if one of the Coroners ſees the Party, and they all return, Non e 
| Tnventus; an Action upon the Caſe lies againſt them all for a falſe Return. 
Semb. 2 Mod. 23. . 


So, if one of the Coroners permit an Eſcape. Dub. if the other knows 


nothing of it, nor joins in the Return. 3 Lev. 399. 

So, if an Attorny file an Habere facias poſſeſſionem with the Sheriff, when 
there is no Record of it; it ſhall be brought againſt the Attorny, and the 
Sheriff. F. N. B. 98. 0. | 1 


If a Man act only as a Servant, the Action ſhall be brought againſt his 
Maſter: As, if the Servant of a Taverner ſell corrupted Wine; tho' his 


Maſter do not command him to fell it to ſuch particular Perſon. 1 Rol. 
, 8 | «SE A 

Tho” the Servant knew it to be corrupted; for he did it not only as a 
| Servant. 1'Rol. gs. J. 20. 1 


So, where a Servant in any Caſe ſells by the Command and Covin of 


his Maſter; for it is the Sale of the Maſter. 1 Rol. gg. J. 10. 
If a Servant of a Goldſmith, by Order of his Maſter, ſell Plate, or Jewel 
| for good, which are falſe. R. 2 Cro. 471. 2 Rol. 5, 26. 

So, in all Caſes, where a Servant acts in Execution of an Authority given 
by his Maſter, the Maſter ſhall be charged by his Act. R. 1 Sal. 282. 


$ 


„ 440... — — 5 eee 
If a Factor fell one Sort of Goods for another, the Merchant ſhall be 
charged. R. 1 Sal. 289. oo 5 ä 


Por. I. | REY Bbb | | 80, | 
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ACTION upon the Caſe for a Deceipt. 

So, if a Bailiff, permit an Eſcape, an Action lies againſt the Sheriff 
1 Rol. 94. J. 30. 1 Sal. 18. 

So, if an Under-ſheriff make a Mandavi Ballivo to one, who has no 
Return ; whereby the Pannel is quaſhed. 1 Rol. 94. J. 25. 

Or, if the Sheriff take upon him to return the Anſwer of an old Ballix 
of a Franchiſe after his Removal, which is falſe. R. 1 Rol. 99. J. 30. 

But, if a Servant is guilty of a Deceipt without the Covin of his Maſter 
an Action lies againſt the Servant; for it is a Perſonal Wrong, and 1 Falſiy: 
As, if a Servant, who is my Merchant, ſell falſe Merchandize in a Pair 
of his own Head; for the Maſter does not command him to ſell to aty 
one in particular. 9 H. 6. 53. 6. R. Bridg. 127. 1 Rol. 95. I. ö. 

If an Under-ſheriff imbezil a Writ, an Action lies againſt him. Sen. 
1 Rol. 94. J. 20. 

Or, upon a Writ delivers to him Walle a Summons, and do not return 
the Writ; for perhaps the Sheriff had not Notice of it. R. 1 Rol. 94. J. 35, 
1 Leo. 146. Cro. El. 175. 

If an Under-bailiff upon a Warrant levy the Debt, md afterwards conceds 
the Writ. R. 1 Rol. 94. I. 45. 

If an Under-ſheriff ſuffer an Eſcape, the Party may charge him, if he 

will. R. 1 Leo. 146. 

If the Under-ſteward of an inferior Court proceed after an Habeas Corfu 

delivered. R. 3 Leo. 99. 

If the Servant of a Poſt-Maſter ſteal Goods delivered to him to be cat- 
ried by the Poſt. Sal. 441, 

If a Servant act contrary to the Direction of his Maſter, and his Maſter 
diſagree to it. R. Sal. 442. 

So, if a Servant make an expreſs Warranty : As, if a Serrant leaſe Land 
for his Maſter, reſerving the Rent to his Maſter, and to invite the Leſſee to 
take the Leaſe, promiſe that he ſhall enjoy it without Incumbrance ; if 


ce Land be incumbred, an Action may be againſt the Servant, R. 1 Rd, 


95. +. 30. 
So, if a Gaoler permit a voluntary Eſcape, an Action lies againſt him; 
tho' not for a negligent Eſcape. Sal. 18. 


If a Servant directed by a Goldſmith, his Maſter, to fell a falſe Jewel } 


to the King of Barbary, procure A. without the Privity of his Maſter to 
ſell it, who was afterwards impriſoned till he refunded the Money paid, 


A. ſhall not have an Action wo the Maſter, R. 2 Rol. 5, 26, 2 | 2 


Cro. 468. 


(C) By whom it lies. 


F a Man loſe by Default in a Præcipe quod reddat, his Heir after his 

Death may have Deceipt. F. N. B. 98. 9. 

So, if there be Execution by Default upon a Recogniſance, and the 
Defendant die, his Executors ſhall have Deceipt, and ſhall be reſtored. 
F. N. B. 98. * 

If Tenant for Term of Life, or in Fee in Ancient Demeſne, levy a Fine at 
Common Law, the Lord being only Tenant for Life ſhall have Deceipt to 
annull the Fine. F. N. B. 99. E. 

And, after his Death, he in the Reverſion. F. N. B. 99. E. 

But he in the Reverſion mg not have Deceipt, if the Tenant for L 
loſe by Default. F. N. B. q 
So, if a Man apply bad es to the maiming of a Servant, the 


Maſter ſhall have an Action; for he has: a Prejudice by the Loſs of FU Service. 
R. 1 Rot. 98. . 15. 


h 
Jy, 
5 

d 
8; 


2 ; . - 'So, | 


C T 1 O N upon the Caſe for a Deceipt. 
So, if a Servant be cozened of his Maſter's Money, the Maſter ſhall 
have the Action. R. 1 Rel. * 8 


D) At what Time it lies. 


F there be Judgment againſt the Tenant by Default, who was not ſum- 


moned, Deceipt lies before the Entry of the Demandant ; otherwiſe 
he may delay his Entry, until the Sanne, and Viewers are dead. 
E. NM. B. 97. C. 

80, if A. ſell Goods as his, when they are not, Deceipt lies before the 


Owner ſeizes the Goods; for if he wait till an Interruption by the * 


the Party may be dead. R. 1 Rol. 98. D. 
If a Man make a Sale with Warranty, an Action lies before the Money 


paid; for the Defendant may have Debt for his Money, Kit. 174. 6. 


Vide 1 Sal. 211. 
Vide Ante, (A. 4.) 


(E) When Deceipt does not lie: 
(E. 1.) For a judicial Act. 
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T Deceipt does not lie againſt him, who acts judicially;  altho he _ 1 4% 
4 


U 
B prejudices another: As, if a Judge of Record "afro a le Judgment, ( 
I Roll 02. 7. 


If 7 61 Sheriff, with the Aſſent of the Suitors, quaſh an Wee 


= ouſly. 1 Rol. 92. I. 10. 


IF a Sheriff has a Court by Preſcription, and executes Proceſs, an Action 


does not lie for any Thing that he does there. R. 1 Rol. 29. J. 25. 


Nor, againſt him, who ſues in a proper Court without Cauſe: As, if one 
ſue in the Spiritual Court for Tithes, after Payment. R. Cro, El. 8 36. 


Vide Hob. 205, 6. Vide Ante, (A. 4.) 
Nor, for Tithes of groſs Trees. 
Per Hale, Hard. 196. 


If he ſue! in an inferior Court, without any Cauſe of Action within the 
Vide Ante, 


Juriſdiction. 


Lit. 1570, 
(A.4) 


Semb. 99. 254. 4 Mod. 13. 


(E. 2.) For a Prejudice without a Truſt, 
Nor, againſt him, who is not ſpecially intruſted, nor profeſſes Skill; tho 


he does a Prejudice : 
ſhewn to him. 1 Rol. g1. J. 40. 


. Or, afterwards become of Counſel with the other Party. 
40. 


1 Rol. 91. 1.4 


7 Or, maim "A Hand of Another by Ignorance in the Cure, 
47. 


R. 2 Cv. 134. Hob. 205. in marg. 


As, if a Man not retained, diſcover the Evidence 


I Rel. 9 I, 
If a Man * profeſſing the Cure, kill an Horſe by bad Medicines. 


1 Rol. 91. 


(E. 3.) 


Ao yo 


A 0 110 N upon the Caſe for a \ Doin, 


E. 3 * For an Walen Endeavour i in his Truſt, Ge. 


Nor, againſt a Man intruſted, if he does his Endeavour; tho' he * not 
ſucceed : As, an Action does not lie againſt a Counſel retained f in ſuch , 
Cauſe, if he does his Duty, tho' he do not prevail. 1 Rol. g1. J. 30, 

Nor, againſt a Surgeon, who uſes his Diligence; tho' he do not cure 

1 Rol. 10 5. I. 20. 
Nor, does it lie againſt a Man intruſted, for the neglect of a Thing. 

which he was not bound to do: As, if an Attorny make Default at M 0 
Prius; for he was not bound to go to NH Prius. I Rol. gs. I. 47. 

So, if Conuſance be demanded by a Franchiſe, and he make Default 

there; for tho' he remains Attorny, he is not bound to go thither. 
* 55.148. a 


1 


. 4. ö For a Falſity, Fine Warranty. 


Nor, * it lie againſt him, who ſells without Warranty, if the Thin 
ſold had a viſible Malady, which the Vendee had an Opportunity of diſco- 
vering: As, if a Man fell a Horſe, that he knew to be lame, or that had 
8 plint, Spavin, Fe. which the Vendee might — by Inſpection. 
Kit. 1 
0 . a Man ſell e Wine, if the Vendee or his Servant taſte, and 
. approve of it. Kit. 174. 

If he ſell Land, to which he had not a 800d Title; when he does not 

offer it to Sale, but the other promers himſelf to be a Purchaſer. Per 

Gawdy, Mo. 126. - 

' So, if the Malady be internal, a not het to the Vendee : As, 15 I 

Man ſell a Horſe "kick in his Body. Cont, 20 H. 6. 35. Semb. ac, 

1 Rol. go. J. 414. 

Nor, does it lie, tho' the Vial: affirm FI of the 99 As, if he 

| affirm, that Land, or Jewels, are of ſo much Value, when they are not. R. 
1 Sid. 146. 1 Lev: 102. R. Tol. 20. 

80, if he affirm falſely of his Right, when another has the Poſſeſſion: 
As, if a Parſon ſay, That he is Incumbent, and has a Right to ſell the 
| Tithes,. and upon. that ſells them; when he was not Incumbent. R. Per 
Two. J., 2 Cre. 1 197. 

80, if he affirm, That he was FOI) ſo much by A. for the Thin g ſold; 
when he was not. R. 1 Rol. 101. J. 40. I Sid. 146. | 
So, if he knew not the Defect at the Time of 7 4 Sale, an Action does 
OY 

So, if the Vendor affirm, and ſell an Horſe for his own Goods, if he 
did not know the contrary. R. Al. 91. 

If he affirm a Stone fold by him to be Bezoar, when it was not ; for 
= he did not know it. R. cont. in B. R. dut the Judgment was re- 
verſed, 2 Cro. s 9 Rel. 1 


5) When there i is s another "PER 


Now 8 it 1 for a P alſity, when the Party may avoid it by Plea: As, 
if a Man counterfeit my Name to a Bond; for I may plead, Non ef Factum. 
I Rol. 100. J. 10. 

If a Man ſue for Tithes in the Spiritual Court, and when the Defendant 
had two Wirneſſes to prove Payment, diſcontinues, and after the _ 
1 


A C ＋ 10 N upon the Caſe for a Deceipt. | 185 


bot one of the Witneſſes, ſues again. R. 1 Rol. 102, J. 2. Cro. El. 836. 

por the Defendant may have a Prohibition. 

80, if a Man after the Payment of a Debt, and a Releaſe given, be 
nnen in Execution a gain; 2 he may have an Audita Querela. K. 
3 ol, 102. J. 1 
EY g 12 if a "Man be taken up by erroneous Proceſs ; ; for he may be aided 
T1} by a Writ of Error. R. 1 Rol. 102. J. 25. 

55 Otherwiſe, when he cannot take Advantage by Writ of Error. R. 


1 Co. 4b. 

TY 7 So, 3 a Bailiff winks a falſe Afidavit upon an Arreſt ; whereby A. 18 
F-1 committed to Priſon, R. 1 Rol. 33. I. 35. for he may de indicted for 
Pecjury. 


B So, if an Executor, pending an Action agninſt him, make a fraudulent 
Sale of his Goods ; for it will be a — Dub. 2 Rol. 292, 3. | 


00 The Proceeding in an Action foꝛ a Deceipt. 


(F. I.) ) The Original. 


0 AN Action 1 a 2 ſhall be ſued by Original out of the Chancery, 
5 F. N. B. 


And the Writ is . vi et Minis; as in other Actions upon the Caſe. 
Lo F. N. B. 92. E. 95. E. 

a] And, if the Deceipt be to the Court, the Writ ſhall be ad reſpondendum 
ram Regi quam Parti. F. N. B. 95. E. Reg. 112. 4. 113. „ 116.4; - 

„ And the Proceſs in a Writ of Deceipt is Attachment, and Diſtreſs. 
F. N. B. 100. D. 

But ſometimes the Party may ſue by Original, or by a Writ judicial out 
of the Court, where the Deceipt was committed, at his Election: As, if 
= the Tenant loſe by Default, not being ſummoned, he ſhall ſue by Ociginal, 

or by Writ out of C. B. at his Pleaſure. F. N. B. 99. G. 

So, in a Scire Facias upon a Recogniſance, if the Plaintiff has Execution 
by the Default of the Defendant, who was not ſummoned, the Defendant 
ſhall ſue by Original, or by Writ out of B. R. or C. B. F. N. B. 99. H. 

And ſometimes a Writ of Deceipt ſhall be in Nature of an Audita 
Querela. F. N. B. 99. J. 

As, if the Demandant and his Attorny file a Warrant of Attorny for the 
= Defendant, who was effoined ; whereby the Eſſoin is quaſhed, and the Te- 
_ nant loſes by Default. F. N. B. 99.1. Reg. 114. 4 

Or, if a Man acknowledge a Statute in the Name of another. . 
114. b. | | 
oy. ſue a Precipe i in Copite e a a falſe Suggeſtion. Reg. I 114, 11 [2 


(F. 2.) The Declaration, 
Deceipt ſhall be brought in the County, where the Deceipt is obs to (F. 2 


de done. F. N. B. 98. L. Vide Aion, (N. 5.) Mute ldin 
| And, the Venue ſhall not be changed. Vide Aion, (N. I 3 $:- N 0 | County, 
The Declaration regularly ought to Ho That the Defendant was F. ) 


Sciens of the Matter, by which he deceived. bot G. * 
And, that he did it nnd et fraudulenter. 


Vor. I. C c C | It - f 
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imports, that he was Sciens, after Verdict. Dan. 178. 


R. I Sid. 146. 


R. Mo. 467. Dan. 1798. 
Verdict. R. 3 Mod. 261. 


Affidavit, Dub. 7 108. 


ACTION upon the Cafe for a Deceipt. 

It ought regularly to ſhew, in what the Deceipt confiſted: As, if it be 
for requiring extravagant Bail, it ought to ſhew, how much the Debt was 
what roceſs was ſued, and what Bail demanded, R. 1 Sal. 1 5. IH, 
But it may be ſupplied by Matter tantamount : And therefore, if the 
Plaintiff declare, That the Defendant zmprevide et incaute abſque conſidera. 
tione loci drove his Horſes upon the Plaintiff, it is well; tho” he do not all 


ledge, that he knew the Horſes to be unruly. R. 2 Lev. 172, 
So, if he alledge, That the Defendant did it Vals ef fraudulenter, thi 


So, Scienter fu pplies the Omiſſion of als et Ann enter, after Verdict. 


And, if he alledge, That the Defendant was Sciens of the Defec, there 
is no Neceſſity for a more expreſs Averment, that there was ſuch a Defe, 


So, if Scienter, and faloò et fraudulenter are omitted, it is good, after 


If the Plaintiff declare upon a Warranty, he muſt ſay, warrantizanch 
vendidit; whereby it may appear to the Court, that the Warranty was at 
the Time of the Sale. Per tuo J. 2 Cro. 630. Vide Ante, (A. 11.) 

If he declare of a Deceipt by one, who profeſſed Skill, as of a Taylor 
for inartificially making his Cloaths, he muſt ſhew, that he delivered Ma- 
terials to him for the making of them. R. 1 Vent. 269. 

So, he muſt ſhew the — Defects. R. 1 Vent. 269. 


4.) The Plea. 


To en Action for er the Defendant ſhall plead rh, Me 
Guilty. Pal. 393. 
Vide i in Pleader, (2 H.) 


Vide more of Deceipt, in Covin,—Praud 2 f Peace, (B. 30, de 
*. (L. 6, Ee. . (L. 38.) 


ACTION upon the Caſe for Defamation. 
(4) When an Action foz Defamation lies. 

N Action upon the Caſe lies for Defamation, If a Man defame ano- 
ther by ſlanderous Words. 

Or, if by any Means he publiſh Slander of another ; As, if a Miniſter 


in is Pulpit pronounce a Man to be excommunicated, ” wie he was not. 


LI | 
If a Man by Letter write Slander of another, to a third Perſon. 


1 And. 119. 
If he inſert Slander of him in an Afidavit, foreign to the Matter of the 


(B) De 


4 * 


ACTION upon the Caſe for Defamation. " 090 


(5) De Scandalis Magnatum. 

(B. 45 For whom it lies. | 
y the St. 2 R. 2. 5. confirmed by the Sr. 12 R. 2. 11. None ſhall 774% Libel, 
deviſe, or ſpeak falſe News, Lies, or other ſuch falſe Things of the (C. 5.) 


Prelates, Dukes, Earls, Barons, and other N obles, and Great Men of the 
Realm, and of the Chancellor, Treaſurer, Clerk of the Privy Seal, Stew- 


| ; ard of the King's Houſe, Juſtices of the one Bench or the other, and other 


Great Officers of the Realm ; and he that doth ſhall incur the Pain of 


Any Great Man, or Officer of the Realm, ſhall have an Action ram pro 


| 1 Rege quam pro Seipſo upon the St. 2 R. 2. 5 if Words are ſpoken to the 


_— 
U * 


IR 


cals ike bimſelf. Semb. 2 Gro, 196, 


Slander of him. 4. Co. 13. a. Cromwell, R. 2 Mod. 152, 159, 1 Rol. 78. 
Vide Vid. Ent. 72, 74+ Vide Action upon Statute, (E. 2.) 
So, a Viſcount may have it; tho' this Dignity was created ſince the Sta- 


WE tate. R. Co. Cor. 136. Ley 82. Pal. 565. 


So, a Baron of the Excheguer ; tho' the Statute mentions only Juſtices of 
the one Bench or the other. Per Crew, Pal. 565. Semb. 12 Co. 134, 
But an Action upon the Sz.'2 R. 2. 5. does not lie for Words to the 


Slander of the King; but they ſhall be puniſhed by the Sr. W. 1. 34. 


2 Inſt. 228. 12 Co. 133, 134. | 5 
So, it does not lie for a Peer; if he was not fo at the Time of the Speak - 
ing. Pal. 506. 8 


| (B. YA ) For what Words. N 
Scandalum Magnatum lies if a Man ſpeak againſt them any Words, which 


rare actionable when ſpoken againſt a common Perſon. 


So, tho' the Words are not ſo certain, as to maintain an Action againſt a 


I common Perſon; yet if they ſound in Slander, Scandalum Magnatum lies; 
As, if a Man fay, My Lord P. ſent after me to take my Purſe; tho' he do 


not ſay, felowoufly. R. 1 Lev. 277. 1 Sid. 434. R. 1 Vent. 60. | 
My Lord P. is an unworthy Man, and acis againſt Law, and Reaſon, R. 
Per three F. Atkins cont. 2 Mod. 150, 167, 1 Mod. 239% 
My Lord has no more Conſcience than a Dog. 3 Bul. 226. Dan. 165. 
My Lord is no more to be valued than a Dog, 2. Mod. 260, 1 Lev. 148, 
It a Man ſpeak of'a Biſhop, Tow writ a Letter, which is againſt the Word 
of on the Queen's Authority, and to the Maintenance of Superſtition, R. 
Cro. El. 1. 555 e 
My Lord impriſoned me, till I made him a Releaſes. R. 1 Leo. 336. 
My Lord A. ſent for us, and put ſome in the Stocks, and me in a Place 
called Little Eaſe. I Leo. 336. | | | 
If he ſpeak of a Biſhop, He is a Papiſt. 1 Leo. 336. 125 
He is a wicked Man. D. 2 Mod. 160, Vide infra, - 
My Lord bid me compound the Robbery. 2 Mod. 164, R. Cyo, El. 68 
My Lord cares not how he comes by Goods: 2 Mod. 164. | 
T met A. whom J de not know but my Lord ſent after me to take my Purſe, 
2:3 400 277. / 
I bave learnt your unchriſtian Dealing to take my good Name, Life, Land, 
Goods, Sc. R. 1 And. 121. | ITE 


He 15 @ baſe Earl, and a paltry Lord, and keeps none but Rogues and Raf. 


4 . 


— 
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Court has not Juriſdiction. 2 Inf. 228. Vide Pop, (F. 22.) Vide Actiq 
upon the Caſe for a Conſpiracy, (B.) 


22 38. 
to which B. anſwers, That is his Grief. Poph. 67. 


bad. R. 4 Co. 12. 5. Pal. 565, Vide Cro. Car. 136. 


R. Ley 82. Pal. g65. 


nine Years: Semb. Cro. EI. 1 97. 2 Cre. 163. 


upon him the Knowledge of the Law. R. 1 Co. 1 


1 C T ION upon OY Caſe for - Defiiniliod. 


So, It lies for Words in the Courſe of a judicial Proceeding, Where the 


But, an Action upon the S. 2 R. 2. 5. does not lie for a judicial Pro. 
ceeding againſt a Peer by Action, Appeal, Indictment, &c. tho' he be ac- 
quitted. 2 Inft. 228. Hob. 266, R. Kel. 26, 27. Dy. 285. a. 

So, it does not lie, where the Words do not import Slander ; as, if , 
Man fay, The Earls Men by his Command took Goods by a forged Warrant 
for if he did not know it to be forged, it is no Offence. Dan. 165. 

If a Man fay of an Archiniop, He is a covetous, m malicious Biſbop. R 


If A. ſay, that a Peer, being 2 Subject, ought to obey the T7 s Order, 


6 3.) How the Proceeding ſhall be. 


If in the Dede che Statute be miC.recited i in a material Point, it 1 


As, Nuncia, for, Mendacia. 4 Co. 12. 6. Vide Action upon Statute, (I. 

But, the Declaration need not recite the Statute at large. Vid. Ent. 74 
Vide Aion upon Statute, (H.)) 

So, if it fay, Debates, for, Slander, it is not a material Variance. Cri, 
Car. 1 

Nor, if it ſay, Diſcordia inter Magnates et Communitatem, for, Diſcordia 
infra hoc Regnum. R. Cro. Car. 135, 6. 

Nor, miſ-recite the Preamble, or a Part, that does not vary the Offence, 


Nor ſay, Mendacia, for, Scandalum. Jon. 194. 

Incendia Domorum, where the Stat. fays, Incendia only. 2 Med. 99. 
If it ſay, Contrafaciat Mendacia, for, Deviſe Lies. 2 Mod. 98. 

If it _ (4 and other 0 Great Men Sc. 2 Mod. 98. 


© To the Slander of a Title, 


(C. I.) When it lies. 


0 an Action upon the Caſe lies for Slander of a Title; as, | if a Man 
) intending to ſell Land, another ſays, that he has a Leaſe of it for * 


Or, that A. has a Rent-charge out of the Land; whereby the Owner can- 
not ſell it. Cro. El. 197. 

I nom one, who hath two Leaſes of this Land, which he will not part with, 
R. Cro. El. 4279. 

| Tt is troubled with more Incumbrances than it ts a 2 Leo. 112. 

Think you the Land is bis? It is a Compact between his Brather, and hin 
R. 2 Leo. 111, 112. 
B. forged a Deed to cheat me of my Bftate, and gave A. 408. for ingroſſ ng 
it, R. Ray. 4. 1 Sid. 16. 

So, if a Man fay, B.'s Land is lawfully afſured to C. tho“ C. has a void 
Limitation of it, which might give a SLE for the Words; for he takes 


So, if a Man, knowing A. to be in Communication for ſelling his Eſtate, 
publiſh a Leaſe, which he himſelf has, and which he knows ta be counterteit, 
iy for 


PF of 


ACT 1 O N upon the Caſe for Defamation. 
for a good Leaſe. R. 4 Co. 18. 3. Vide Dan. 164. Vide Cro. El. 197. 
63. 
5 2 he. ſpeak of a Leaſe as ſubſiſting, without mentioning of his Title to 
it. R. 2 Cro. 164. | 
” 80 an Action upon the Caſe lies for Slander of a Title, when the Words 
date ſpoken to a Stranger, and not to him who intended to n 
7 2 Leo. 112. Dan. 164. 
So an Action upon the Caſe lies for the Mr of a Title, tho! the Party 
has a Remedy againſt him, who ER diſturbed his Poſſeſſion, Per 
Hul, A. 3. N | 


4:40" 2.) Y When 5 x 


But, if a Man ſay, That he himſelf has a Title to the Land, tho it be le, 


nan Action upon the Caſe does not lie for the Slander. R. 4 Co. 18. a. 
4 Per two F. 1 Rol. 409. Cro. El. 197. R. Cro. El. 427. 1 Sal. 14. 
= + And, tho' it appears by the Bar of the Defendant himſelf, that. he has no 


Title; for a Bar all not make a Count, inſufficient to maintain the Action, 
to be a good one. R. 4 Co. 18. 6. 


So, if a Man ſay, I know one who bath Title, he may juſtify by ſhewing, 


That he himſelf has Title. Per two J. Poph. cont. Mo. 410. . 
So; if the Words themſelves appear not to impeach the Title, an Action 
upon the Caſe does not lie; as, if the Plaintiff declare, That A. by Fine 
ſettled Land to himſelf for Life, Remainder to the firſt Son then after to be 
begotten in Tail, Remainder to the Plaintiff, and that the Defendant after 
the Death of A. in Slander of his Remainder faid, That B. is the lawful Son 
of A. begotten after his Marriage, ubi revera he is not ſo; an Action upon 
the Caſe does not lie ; for if he was his Son after Marriage, unleſs he was 


born after the Fine levied, it is no Prejudice to the Plaintiff's Remainder, 
R. Dal. 103. 


So, if the Words are not a direct Slander to the Title: : As, if 4 had : 


fold Land to B. who had a Mind to ſell it to D. and a Man ſays to a Stranger, 
That A. was a Baſtard, whereby D. did not purchaſe it; an Action does not 
lie by B. Per Poph. Cro. El. 346. Vide Poſt, (D. 11, 12.) Wo 

So, if A. and his Wife were in Treaty for the Sale of Lands in Right of 
his Wife to B. and another ys, That the Wi ife has another ane Dub. 
Cro. El. 346. 5 . 

H bath no Authority to fell. Per three F. Tel. 80. 

A. ſhall be brought FA inherit that Eflate, R. Tel. 888. 

So, if it do not appear, that the Plaintiff has a 8 the Addion does 
not lie; and therefore, the Plaintiff ought to aver, That by the Speaking he 
could not ſell, or leaſe, Sc. R. Cro. Bl. 1 975 R. Cro. Car. 140. R. 
2 Cro. 484. 

So, if the Plaintiff ſay only, That he had an Intent to ſell, without al- 
ledging a Communication for a Sale. R. 1 Rol. 244. 2 Cro. 484. 

Or, if he ſhew only an Intent to make a voluntary Settlement. 
1 Rol. 244. Tel. 89. 


So, if the Words are ſpoken * a Counſel to his Client, who 3 
with him upon the Purchaſe. R. Mo. 187. 


10 8 by an Attorne ö with whom he adviſes — the Purchaſe. R. 
187. 
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Vol. I, 2 D d d (D) Co 


be ee e fone im. 2 Med Gang. 


Vid Pot, Tho' he do not ſhew any Damage conſequent. 1 Rol. 44. J. 40. 4. 


ro . A. 0 T 1 0 N Jo the Caſc for Defamation, 


= To the Slander of a Common Perſon, 


we, D. 1 + Words, which endanger his Life. 


(D. i.) do: an 0 0 upon the Caſe lies for Words ſpoken a inſt a Coin 
—_ Perſon, Heng him with Treaſon; ; wy . 2 2 art a T Hale, 
Vide Poſt, 705 1 
F. 1,16.) He hath committed Treaſm, 1 Sid. 53. 

Thou art a traitorly Knave. R. 1 Sid. 103. 
He did Treaſon in the Low Countries; for it is triable by Sf. 35 H. 8. R. 
1. 1.48. _ 
© T aceuſe Juſtice Hutton of High Treaſor. - R. Hut. 1 1335 Cro. Car. 504 
He is 4 Traitor, and Rebel: Ray. 23. | 
Tam no Traitor, but have ſeen thee in Rebellion. R. 1 Sid. 381 . 
- Thou art a Rebel, and all that keep thee Company, and no Friend fo 8 Yen, 
R. 1 Rol. 69. J. 16. 
He would have taken away. the King s Lie, for 15 ht is Treaſon, 
Semb. Ray. 20. 
Thou haſt ſet thy Hand to bring the 1 King to Juice. R. I 2 1 31. 
Wau, and thy Crew brought the late King 10 1 Beal, R. Hard. 203. 
Ware dial a A. ibe Sofa, knowing bim to be one; without faying 
that he was born in England. R. 1 Ro. 40. J 30. Lat. 1. Jon. 68. 
War the Pluintiſf ſaid, 10 Fac. There is no Prince in England; for i 
ſhall be taken, that he denied the Son of the King to be Prince, K. 1 Koh 6g, 
J. 5. Vide 1 Rol. 44. 
= rs to be us for. counter ſiting the King s -Hond and; Seal, R 
1 5, | 
Baer 4 Clipper, and ſhalt be banged for it; for it ſhall not be n 
à Clipper of any Thing, but N. 3 Lev. 166. Skin; 184. 
We wt Burn t in the Had for Coining tho' he could not have. Clay 
2 9. 536. 2 * 
ug * a Chpper, and thy Neck hal Hoy for #. * Shin. i 
3 Lev. 16 | 
3 Twill hang him, hs hath þ oken Treaſon. 2 Cre. 276, 1 
He hath ſpoken Treaſon, and 1 will youe it. R. 2 Cro. 27 5, 1 n 

(D. 2.) Or, which char with Murder; as, * pasſoued your andy c the 

Of Murder. Het be 2a gy 7 L 50. 72. . * a | 


Thou didſt help t Murder A. R. 1 Ful. 72. 1. 15. | 
874 Ze bath le a Man ; without mentionin g any one in partioular.. 1 
He broke bis Father”s Ribs, of + which he 4 ; He 1 4 banged fr tle 
Murder. R. 1 Vent. 117.” 
5 killed my Vi Afe without an  Averment, that ſhe is dead. F. o. 
* DI. 2 3. * bogs 
He dipatched his Wife, and will Ahab me e tao. . 1 py 120. 


(D. 3.) | Or, which charge with other Felony ; ; as, with Witchcraft within the 
Of other Fe- Fr. 1 Jac. 12. As, if a Man ſay, Hers a Witch, and ard bewitch my Chill. 


lon 


By Ntatate. R. 1 Rol. 44. J. 40. 
F. 3, 17.) 1. 5. 46. J. 5, 50. Cro, El. 5 571. 2 8 


g «AS & * 5 „ * K 
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15 is a Witch, and bewitched me; D. 1 Rol. 44. J. 45; Cont. 17 * 7 
but R. acc. 8 Car. 1 Rol. 45. J. 20. 

He is a Witch, and bewitched my Wife's Mill. R. I Rol. 4 5. J. 32. 

Or, my Mother's Drink. R. 1 1 Ro 45. J. 35. Co. Car. 141. 

Or, my Cattle, Mare, &c. R. 1 Rol. 46. J. 2 

Or, He is a flrong Witch, and bewitched me, and my Aunt, therefore 7 will 
not marry him. R. Cro. Car. 474, 480. 1 Rol. 46. J. 5. 

She is a Witch, and Was convicted at the 5 tſes. R. 1 Rol. 45. J. 52. 

ont, 32 
7 Ie Devil appears to thee, and thou conferreſt with b; m, and whatorer 
thou aſkeſt, he gives thee. R. 1 Rol. 46. J. 30. Mp. 868. 

She ſacrificed her Child to the Devil, of Intent to bewitch A. R. 1 Rol. 


I, 50. 

44. Kobe ſay, Thou art a Witch, and ſhalt ſuffer for it, Per three Fs 
Povel cont, 3 Lev. 394. 5 

Or, Thou art 4 Witch, and de frog fo be hanged, R. 1 Sid. 53. 
Ray. 
Or? 2 is 4 Witch, and if 2 croſs me, F will hang ber for i 
I Sid, 386. I. Lev. 255. 

80, if he charge with Felony within any other Rams, As, if he lay, He 
bath two Wives, and I will hang him. R. 1 Rol. 76. J. 5. 

If he fay, He bath Wee, a Jeſu, , OY Prieſt, Ge. R. Lat. 1 1. 
Jon. 68. 1 Rol. 6g. I. 30, 35. 

Tho' he do not ſay, That he was born in England; which is neceſſary to 
make it Felony, R. Lat. 2. Jon. 68. 1 Rol. 69. J. 30, 35, 

Tho' he 4 not ſhew, That the Words were ſpoken before the S. 
27 El. 2. for it ſhall not be intended before, at this Time. Ter. a. Jon. 68. 
1 Rol. 69. J. 30, 35. Anno 1 Gar, | 


So, if he charge with Burglary ; He ts in the Church, 9 the Church, (b. 4 


R. ne . A A 
He is a Rogue, and broke open an Howe... 2. Shin 264 ² i Mo Pop, 


So, if he charge with Robbery ; as, if he ay, He went to A. and Would (F. 4. 15.) 
Have d rob B's Houſe, and be did rob him; without faying, who did the | 
Robbery. R. 2 Lev, 205. 

He ſet on me in the Highway, and took my Purſe; ; tho' he did not ſay, that 
he robbed him. E. 1 Rol. 74. I. 5. Jon. 302. 

He would have given D. Money to rob A. and he did rob him, R. 

I Vent. 323. Os 
| 2 2 in wait 70 rob bim, and ſe A a lun in che Highoy. R. To, 

r. 140 ) 

He fr upon me to rob ne. Cro, Car. 1 40. 

He bath picked my Pocket of 2 and Gold. R. 1 Bol 68. 1. 45. Cine, 
7791 if he charge with Larceny ; He i is a Thief, and ole, or (for he flole) 
my Trees, Furze, Dung, Turnips, Corn, Graſs, or other Thing of which 
Felony may be committed. R. 1 Rol. 51. J. 40, 50. 5. J. 5, 10, 15, 20. 

70. l. 35. R. 2 Gro. 39, 166. R. Cont. Hob. 331. R. acc. 2 Cro. op 
2 Rol. 440. Ton. 43. Vide Al. 31. 
Tho the Charge amounts only to Petit Larceny, Rc: 1 Rl 41 40. 
Re 43 He 7 4 my Corn out UA my Barn; without e d the Value. R, 
1 Rol. 43. J. 47. ; 

He felomouſly flole my Corn. 1 Rol. 70. J. 4 
He fob _ from 4 1 Kal. 70. 2 R 

He ftole 1 Pecks of Corn ſent to bis Mill. R. 1 x Rot. 7 z. J. 2 ih 


— 
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He did break open my Chef, and ſteal my Deeds , for that is Felony. N. 
1 Rel. J. 30. | 
He both flolen my Wood. R. 1 Rol. 70. J 27; 30. Per _— 2 Cong, 
2 Cro, 66. Vide 2 Co. 166. 
He flole my Box-Wood. R. Mod. Ca. 23. Sal. 695, 6. 
Stole Lead out of my Maſter's Houſe. R. 1 Lev. 1 156, 
Stole our Bees, x art a Thief. R. Ray. 33. 
| By a Feme-Covert, You ſtole my Faggots ; for ſhe may have Property, an 
it 18 a common Way of Talking. R. Pal. 358. 
So, if one ſay, He was a Thief, and ſtole my Gold, R. 2 Cro. 622. 
So, if he ſay, He is a Thief, and ſtole Lead off the Houſe, which is not 
Felony ; ; the former Words are actionable by themſelves. R. 2 Cro. 11 4 
"" 231. 
55 i he charge with Felony generally; as, E it a * R. 1 Bal. 42, 
. 
Wann and a Thief. ' R. 1 Rol. 42. 1. 1. 
Thou art a Whore-Thief, R. 1 Rol. 42. J. 49. 
T charge thee with Felony, R. 1 Nol. 43. I. 5. Cont. 73. l. po. 
He fob the Colonel's Cloth, without ſaying, what. Colonel. R. 3 Med. 280, 
So, an Action upon the Caſe lies, quia Crimen Felonte inpoſiut generally, 
without ſaying, what Felony. 1 Vent. 264. 
So, -if he accuſe one of an Attempt, which makes him Acceflory to a 
Felony ; 3 as, He lay in wait to rob, Sc, R. 1 Rot. 50. J. 45, 50. Jon. 195. 
Cro. Car. 140. 
Ene R. 1 Rol. 51. J. 10. Vide Mo. 63. 
He perſuaded A. to rob me. R. 1 Rol. 51. . 20. Cro. El. 710. 
She attempted to kill, R. 1 Rol. 5 1. l. 257. : 
1 fole Sheep, and B. by Compai? took a Meadow to chat the Felny. B. 
ol. 67. J. 4 
Thou 2 8 foalen Goods knowing them to FL 8 Cont. for that 
does not make him Acceſſory, unleſs he aids F elony. 1 Kol. 68. J. 10. 
*(3% 4. Cont. 1 Vent. 18. But now by the Staf*®, _ ſuch a Receiver 
OV is an Acceſſory. £ 
He maintains Thieves or Pirates, &c. againſt the Law, and ae 
cho he do not ſay, that he knew them to be Pirates; 5 for, againſt + im- 
ports it. R. Cro. El. 52. 
A. flole, &c. and thou wer't Partner with ber. R. 1 Sid 4 14, 
1 Vent. 18. | 
He would have robbed me, if A. would conſent; he perſuaded 4. to 4h i. 
R. Cro. El. 710, 1 Rol. 51. I. 20. 
He writ a Letter to A. to defire him to hill his Wi ife. R. Cro. E. 747. 
He i is a Smotherer, and Maintainer of Felomes. R. 2 Go. 267. 


D. 5.) Words, which endanger corporal Puniſhment. 5 


. 5 Or, Words, which charge with a Crime, that ſubjects one to a x corponl 
Chargeof Per Puniſhment ; as, if he ſay, He is perjured. R. 1 Rol. 39. l. 2 5 
22 Pop, I can preve him petjured. R. 1 Rol. 39. 1.30, 35. 

D. 7—F. 5, Iwill prove him eas by two Witneſſes, without aging in what Court, 
18.) or how. R. 1 Rol. 39. I. 140. 
She is a perjured Whore. *R. BT. 3. - 
He was Fe aer in Ti ottenham Court 3 for it ſhall bs intended a Court fuf- 
ficient. R. 1 Rol. 39. J. 47. 
Or, in the Hundred Court ; for that is within the Stat. 5 Bl, R. 1 


42. L 40. | 
Thu | 


0 
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Thou art a perjured Knave ; for thou feeareft at the Leet, I bake Bread, 

when J do not. N. Gro. El. 709. 
He 1s fo fe worn, and took a falſe Oath at J. in bis Depsf tion, when be 

waged his Law again ne. R. 2 Cro. 204. 
He is perjured in A. s Will ; for it ſhall be conſtrued concerning that Will. 


N. 1 Rok 39» J. y” 


* if he charge with Subornation of Perjury. (D. 6.) 


s, if he ſay, Thou has procured fa ſe Witneſſes to facer in ſuch a Cauſc. wer Suborna- 
1 Ca. 201. Cro. El. 93+ Vide Poſt, 


He ſuborned A. to for ſivear bimſelf before the Chief Juſtice. R. 2 Rol. 410. (F. 12.) 
Thou procuredſt A. to come thirty Miles to commit Perjury before the B1ſop 
of N, and baſt given him 10l. for that Purpoſe. R. though * Perjury is not 


158 *. t 5 fac | 
alledged to have been committed, 2 Co. 5 N ö. 5 | 


Cont. in 3 Jac. Yu. 72. 1 Rol. 51. J. 23 Mod. Ca. 20 1. cites it both Ways.) 


So, if he ſay, That A. was forfwern, and add ſuch Words, as denote 1. * 
him to be perjured; as, if he ſay, He was for ſtworn in the Ecele 72 aftical ©" that dp 
Court; for it is a Court well known. R. 1 Rol. 40. 1.6. Cro. El. 18 5. Perjury. 

In the Court of Requeſts. 1 Rol. 40. . $6. 'O9; ” 64. Cro. El. 135. (F. P " 

In the Court of the gy of the Marches of Wales. R. 1 Rol. 40. l. 10. An : (D. 5. 

Hard. 15 1. Hob. 283, 

In Che ; for it is a Court of Record. R. 1 Rol. 40. f 5 3. 41. 

1 10. 

He gave 10l. t6 B. fer forfearing himPel, if i in Chancery. R. I Rel. 41. 
J. 20. 

He was forfworn in his Anſwer to A.*s Bill in Chancery; if he alledge, that 
A. exhibited his Bill, to which the Plaintiff anſwered, tho' he do not ſay, 
in a Point material; and it ſhall not be intended another Suit. R. 1 Rol. 42. 
. 5. 78. J. 40. Cro. Car. 322 

For ſworn in the Star-Chamber. Cro. El 1 | | Ak: | 
| He is a forſworn Fellow, and hanged as honeſt a Man as bimſe If by his fa Ile 

S Oath. R. Cro. El. 572. 

Thou er't for ſworn in the Action at the Aﬀſſiſes, having Diſcourſe of an 
Action, and his Teſtimony there; tho' he do not fay, in what particular, 
R. 1 Rol. SC Tas: | 
, At the Seſſions, having Diſcourſe of the Seſſions of P. tho' no Action was 

tried there. R. 1 Rol. 39. /. 10. 41. J. 40. 

. Hereford Aſiſes, if he alledge, that he was a Witneſs there. N. 
I Rol. 42. J. 25. 

Ti * art for ſivorn. Where ? In Iſtan Court, innuends a Court Leet. R J 
Cro. El. 720. 


' Thou I forfworn in the Leet. R. Cre. E. 492. Mo. 404, 537. 


21. 

' Thou tookeſt a falſe Oath before Juſt. V. havin 9 Diſcourſe of Articles ſworn 
before him. R. 1 Rol. 38. 1. 50. D. 3 Lev. 166. R. Jon. 352. 

Tho' the Perjury is = within the Stat. 5 El. for he ſhall be puniſhed by 
the Common Law. R. 1 Rol. 42. J. 15. 

So, He is forſworn in a 9 F Record, without laying, in what Court. ES | 
R. 1 Rol. 42. J. 10. r 
He is forſworn on Record. R. 1 Rol. 42. . 30. Co. El. 583. e 

Hie was forfworn, indicted, and compounded for it. R. 1 Rol. 40. J. 2. 


Thou y 't forfaworn, and 1 will ſet is on the Pillory for it. R. 1 Rol. 40. 
15. 70. J. 25. 


vol. I. + E e e | | Ho 


. Bu ACTIO N upon the Cale for Defamation. 


27 Is forfworn, and jhall Ioſe his Ears. R. 1 Rol. 70. J. 10. 
bas forſworn, and 1 070 prove him perjured, or pay his Charges, * 
Cro. El. 429. 
He is forſworn in every Thing be froc cre in the Cauſe, without ſaying upon 
what Matter the Iſſue was. R. 2 Jon. 5. 
So, with an Inducement, that he was a Witneſs in a Suit in the County 
Court ſuch a Day againſt the Huſband, if his Wife ſay, Theu art forfwory, 
| Thou twkeft a fal lie Oath againſt my Huſband and me this Day. R 


Hard, 151. 


8 (D. a. So, if he this. with * ; as, if he fy He forged an Obligatin, 
Foy, . R. 1 Rol. 65. [. 25. | 
Vide Poſt, T found the Record he forged. R. 1 Rol. 6 5. J. 5 
(F. 6, 7.) He forged an Acquittance, R. 1 Rol. 66. 1, 1 Y 
„ A Privy Seal, and Commiſſion. R. 1 Rol. 68. |. 35. Jon. 326. 
A Licence I had in the Exchequer. R. 1 Rol. 65. 1.35. 
He forged two Writs ; tho' the Forgery of a Writ is not within the Stat, 
5 El. nor 1 H. 5. R. 1 Rol. 65. J. 15. 
Thou haſt forged a Deed to cheat A. of his Land. R. 1 Sid. 16. 
That Deed is forged, and B. made it. R. 1 Rol. 65. I. 45. 
So, Thou baſt forged a Deed, generally. 1 Sid. 16. 
Thou haſt cauſed a Deed to be forged. R. 1 Rol. 66. I. 20. 
Theu haſt forged my Father's Will to deceive me. Semb. Lat. 21. 
Thou haſt forged a Warrant in ſuch a Suit. Per J Tom I Sid. 16. 
He forged B. s Mill. 1 Vent. 149. 
You made a falfe Record, Sc. R. 1 And. 127. 
This is à counterfeit Wa arrant made by B. for the Word, Counterfeit, is 
known in the Law. R. 2 Rol. 266. 
So, if there be a Diſcourſe of the Plaintiff, and his Office, as Deputy 
Clerk to A. and the Defendant ſay, He is a cozening Knave, a Cheater, and 
hath cozened his Aer: R. Cro. Car. 563, 480. Vide Poſt, (D. 21, 
WO, 
205 if he ſay, Thou art a Branded Rogue ; * it ſhall be intended, that 
he was branded according to the Statute. 1 Rot. 43. J. 25. 
Thou art a Rogue on Record. R. 1 Rol. 43. l. 30. 
A Runagate Rogue, and de -ſerveſt to be hanged. Q. 2 Lev, 21 14. Vid! 


Poſt, F. 7.) 


(D. 9.) _ So, if he ſay, He made ſuch a Libel, and ſhew the Effect of the Libel; 
| 2 2 for, for that = ſhall be fined, and impriſoned. Semb. 1 Rol. 46. J. 15. 
iS wn an He conſpired the Death of B. 4 Leo. 54. 
Indietment. He zs @ falſe Poller, and FD Ang R. 1 And. 120. 
40 bg * So, if he fay, She keeps a Bawdy-Houſe ; for it is indictable. R. 1 Rol. 44. 
2 75 J. 55 61. J 15. R. cont. Cro. El. 643. R. 1 Bul. 138. Per Glanvil, An- 
| derſon cont. Ney 73. R. Noy 11 
An Houſe worſe than a Bawd N. Houſe. R. 1 Rol. 68. J. 1 5. 
_ 7 if the Party — an Inn. Adm. Cro. El. 582. 2 
'1 Bul. 13 
So, if he ſay, She hept a Baway Houſe; for it ſhall not be intended of a 


Time before a general Pardon, Ge R. 2 Lev. 233. 


w. 16:3) - 80. in Londen, where by the Cuſtom, a common Harlat hall be carted, 
Or, to Puniſhp if he ſay, Thou art a Common Where, and J will have. 4 Reſon tinged. before 
ment by the . 


1 Kol. 36. J. 40. Vide 1 Rol. 550. A. 
. | A / Band, 
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A Baud, and I will have thee carted. R. 1 Rol. 36. l. co. | 
Thou art a Whore, and my Huſoand's Whore. Per three J. Hide cont. 
Roy. 81. Vide 1 Rol. 5 50. J. 22. 
o, in Southwark, &c. where there is the like Cuſtom, Semb. 1 Sid. 97. 

So, if ſuch Action for theſe Words be commenced in London, it ſhall 
| not be removed by Habeas Corpus; or after Removal, a Procedendo ſhall be 
awarded. R. 2 Rol. 69. B. Cont. 4 Co. 18. 4. Cont. Cro. Car. 3 50. R. 
Acc. Cro. Car. 487. | 
hut the Defendant may plead the Speaking in another Place, and tra- 
verſe the Speaking in London. 1 Lev. 116. „ 
= Or, if it appear upon the Evidence, the Defendant ſhall be Not Guilty. 
GSemb. 1 Lev. 110. e 
So, if the Plaintiff do not ſhew, That her Reſidence in London continues, 
Judgment ſhall be ſtayed. 1 Sid. 97. 
= Or, if ſhe alledge the Cuſtom to be, Quod exercentes Artem Meretricii ei 
| Conſervatores Lupanarum ſhall be carted, in the Conjunctive. R. 1 Sid. 97. 
| So, if the Words do not charge directly, That the Woman is a Whore, 


but only tantamount, the Cuſtom of London does not extend to them. Semb. 
Lut. 1042. | | my 
| . So, if a Woman has a Copyhold dum caſta; and one ſay, Thou art a 
more, Iwill throw thee out of thy Living. R. 1 Sid. 214. R. 1 Lev. 134. 
So, when the Ordinance was in force againſt Adultery, to ſay, Thou 
art a Whore, and getteſt thy Living by thy Tail, was actionable. Hard. 107, 
| So, in Yorkſhire, to ſay, Thou haſt firained a Mare, with an Averment, 
W that in that Country, that imports Sodomy, Pal. 64. 


(D. 11.) Words, which tend to his Diſheriſon. 


| Or Words, which tend to his Diſheriſon; as, if he ſay of one Who takes 
| Land by Deſcent, He zs 4 Baſtard. R. 1 Rol. 37. I. 27. 


Or, of an Heir Apparent who has an Expectancy, which is endangered 
| by the Words. R. 1 Rol. 38. J. 5, 15. Jon. 388. R. Godb. 451. 


| Or, of one who purchaſed Land ; for then his Land will not deſcend to 
the Heir General. Per Chamberlain, 2 Rol. 249. 
So, if he fay of a Woman who has a Copyhold dum ola et caſta vixerit, 
ſbe is a Whore, an Action will lie. R. 1 Lev. 134. 1 Sid. 214. 5 
And the Action lies, though he do not alledge, that he loſt his Eſtate, 
| or ſuffered other ſpecial Damage. R. 2 Rol. 249, 1 95 
And, tho' he has no preſent Eſtate, or Title. R. 2 Cre. 213. 


But the Words, He is a Baſtard, 
ſent Damage. 1 Kol. 37. J. 35. 
Rol. 37. 4.30. 


actionable. 


(D. 13.) Words, which ſlander a Man in his Office. 


Or Words, which ſlander a Man in his Office; as, if * ſay of a Judge, (D. 13.) 
He is corrupt Judge. R. 4 Co. 16. 4. 19.4, 1 Leo. 336. As 


If he ſpeak of a Member of Parliament, He is 4 Papiſt, and goes : Maſs, (D. 14. 
and was a Penſioner. R. 2 Vent. 265. 9 4 ens , I Mc 4 


or, 


| if they are ſpoken of an Heir apparent (D. 120 
generally, without other Averment, are not actionable; for he has no . 
| "Dh on is 


So, if he ſay, He is baſe bern; for it ſhall be taken in mitiori fenſi. K. they are na 


, Judge. 


ember of 
Parliament. 


1 
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Or, of any Candidate for an Election to Parliament. R, 3 Le, 30 
R. 3 Mad. 26. 5 


Or, He is a Jacobite, and for bringing 11 the Prince ef Wales, and Popery, 
R. Sal. or.” | es 


(D 15.) If he ſ peak of. a Juſtice of Peace, E. covereth Felonies, and is not Worth 
Juſtice of | bj 
83 to be a Juſtice. R. 4 Co. 16. 2. ” 
n 1 ; He hath taken Money of a Thief to keep him from Gaol. R. 1 Real. 57, 
. 8. 1. 
By your Means I had Wrong at the Seſſions, you cauſed one to . wear falſe 
againſt me. R. 1 Rol. 57. I. 25. 
I could never have Juſtice of him, but always Injuſtice. * I Rol. 5, 
J. $2. Co. Car. 14. 
He makes Uſe of the Ki ing”s Commiſſion fo worry Men out cf their Eflates, 
R. 3 Med. 
He ts pig Juſtice, and not fit to be a Juſtice. R. 1 Med. 22. 
1 Vent. 50. 1 Sid. 432. | 
A partial Juſtice. R. 2 Cro. go. 
He diſcharged A. arreſied as ceſſery to 4 Felony by an Agreement of 3. 
R. Cr * El. 6. 
He uſeth — Practiſes, &c. None F Conſcience, or who fears C000 
would do the lie. R. 1 And. 120. 
He ſent a Warrant for 4. for Suſpicion of Felony, and ſent B. to give hin 
Warning to be abſent. R. 2 Cro. 143. 
He wreſts the Law, and perverts Tufts ce to ferve his own Turn. R. 
2 Cro. 240, 
He of his own Head put into A.'s Examination, that he confe ed he flole a 
Laub. . | 
He is a Papiſt. R. 2 Vent. 265. Ray. 483. Vide 3 Mod. 103. 3 Lev. zo. 
Dub. 2 Sho. 140. Vide 2 Sho. 2 50. R. Cont. 2 Cro. 484, 5. R. Are, 
Skin, 68, 88. 
His Maid ſaw a Prięſt give him the Euchariſt, and extreme Un&ion, R, 
Skin. 98, 111. 
He is a corrupt Man, a Vermin, &c. Dub. 1 Rol. ©. 6.20. 
A. twice attempted to murder me, and this was by e on of Juſt. B. 
Per three J. 2 cont. 2 Cro. 56. Nel. 57. 
He is a buſy Knave for ſearching after me, He Hall give me Satisfatlim. 
Dub. 3 Mod. 163. 
His Witneſſes were perfured, and He 1s the Upbolder of them.” R. Per tw 
Bar. cont, Hard. 501. 


b. 16) If he * of a Clergyman, He ad lies in the Pubit for it is a 
Clergyman. Cauſe of Deprivation. R. 1 Rol. 58. J. 30. 
Yonder is Doctor A. robbing the Church; be bath robbed the Church. R. 

Jon. 3 66. 


(D. 17). If he ſpeak of a Commiſſioner for examining Witneſſes, He bath taken 
6er eraminine Bribes to favour B. in Execution of this Commiſſion. R. 1 Rol. 56. l. 20. 
=p — — 
Witneſſes. 2 Cro. 65, Tel. 62. 
He bath put out ſome Depeſiti ons, and added others not taken. R. 1 Rol. 5. 
L 30. Pal. 67. | 


(D. 18) If he ſpeak of a Receiver in the Court of Wards, Ar. Deceiver —— 
Receivet. conened the King. R. 1 Rol. 57. 1. 40. 


If 


W flor, Thou art no Lawyer, canſt not make a Leaſe, Ti hey are Fools who come 
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If he peak of an Overſeer, or Chu relnrarden, Thou haſt cheated the Pa- (D. 19.) 
riſh of 40l. K. 1 Rol. 58. J. 20. R. Cart. 1 5 Pariſn- Officer. 


I he ſpeak of a Juryman, Thou art a Common Juror, and haſt ſeen many (D. 20.) 
| merthrown by thy falſe and ſubtle Means. R. 1 Rol. 41. J. 35. Mo. 876. n 


If he ſpeak of a Steward of a Court Leet, or Court Baron, He put a (D. 21.) 
Preſentment into the Jury's Ve erdict, without the Conſent of the Jury R. Steward, &e. 
Rol. 56. J. . 
f J. ; art . corrupt Knave, haſt wronged me in the Court FP. 
(where he was Steward,) and haſt not performed thy Office according to Law, 
R. 1 Rol. 56. J. 10. 
Of a Cuſtom-Houſe Officer, He took Bribes. 1 Sid. 342. 
Vide Ante, (D. 8.) 


(D. 22. Words, which ſlander him in his Profeſſion. 


Or Words, which lander him in his Profeſſion ; as, 1 he ſay of a Coun 1 Tor '® . 
S a COUnien 


1 | to thee for Law. R. 1 Rol. 54. J. 4 = 


= Thou a Barreſter? Thou a Barreter ; Thou art put from the Bar, R. 
I Rel. 55. J. 40. 
He is a Dunce, and will gel . by the Law. R. I Rol. 5 5. . 
| Cro. Car. 382. 
He has no more Law than a Fackanapes, &c. Codb. „„ 
He will deceive you, He was my Counſel, and revealed the Secrets of my | 
Cauſe. R. 1 Rol. 57. l. 50. Co. Ent. 22. 
He will give vexatious and ill Counſel, fir up Suits, and milk your Purſe, 
(written in a Letter to his Client.) Per three J. Yau. cont, 2 Vent. 28. 
BP - 777, Daffy-down-Dilly, Which ſignifies an Ambrdexter, R. 1 Rol. 55. 
1 | 
He hath undone many, Mar. 8. 
hut it is not 8 to ſay of a Counſellor, He has no more Wit than 
a Yackanapes, Godb. 4 
Hie hath nothing, but what he got by foearing and forſwearing. Co. 
Ent. 2 1, 22. 
Hei is 4 Paltry Lawyer. R. 2 Cro. 267. 


if he ſpeak of a Phyſician, E it a Quack-Satver. R. 1 Rol. 4. 1.2 5. „(D. 23) 


He is an Emperick, a Mountebank. R. 1 Rol. 54. J. 3 5. N Sc. 
- Thou never waſt a Scholar. R. 1 Rol. 54. J. 30. Godb. 441. 8 „ a 


| Thou gaveſt Plyſict, which thou kneweft to be contrary to the Diſiaſe. R 
1 Kol. 71. 25. 
If he ſay to a Surgeon, 7. * art no 1 Subjeck, for thou poiſeneſt A.'s 
Wound to get more Money of him. R. Sav. 126. 
Of a Midwife, She 1s n. and unfortunate in ber W. Ca R. 
1 Vent. 21. 


If he ſpeak of an Attorny, You may be emed: fo FR that 8 Sc. (D. 24.) 
R. 1 Rol. 52. J. 35. Vide Mp. 61. auer. | 

He is a baſe Knave, and maintains bis Wife by Knavery, and cheating Tricks. . 185 
R. 1 Rol. 52. 1. 50. , 


He is @ cozening, cheating Knave, R. 1 Rol. 1 Fa 1 
1 „ 
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Thou art a Knabe, and ſuch Knaves made my Huſband ſpend his Eftate 
R. 1 Rol. 53. J. 52. Al. 13. x 
He is a cheati ng Knave, and maintains his Family by cheating, R. Gr 
Car. 515. 
A bribing Knave. R. Hob. 9. Mo. 85 5. 1 Rol. 53. I. 35. 54. I. 40, 
A corrupt Man, and deals corruptly. Hob. . 
Thou art an Ambidexter. R. Godb. 21 4. 
He is a cheating Attorny. 1 Rol. 53. J. 25. „ | 
Your Attorny hath taken 201. of you to .cozen me. R. 1 Rol. 51, ], 35 
54. J. 40. Hob. 9. Mo. 855. 
He hath cozened him 1o/l. in a Bill of Offs "In. 1 Rol. 53. J. 50. 55, 
. 4 
1 deals on both Sides, and deceives thoſe who put Nw i in Truſt. Noy 11, 
He is a forging Attorny. Lat. 21. 
He is a forging Knave. R. 1 Brownl. 16. | 
Tell the Kave R. I will teach him or any 56 Wk to ſue out a Writ; for 
is tantamount to Knave Attorny. 1 Vent. 11 
FW... zs a Champertor, R. 1 Rol. 53. J. 40. 55. J. 30. 1 Brownl, 15, 16, 
E | 0. 86 
A | A 2 Barretor. R. I Rl 54. J. 51. Cro. Car. 192. Vide Hut. 104. 
1 He flirreth up Men to Suits. R. 1 Rol. 54. l. 10. 
He is a common Maintainer of Suits, and a Champertor, I will have bin 
thrown over the Bar. R. Mo. 867. 1 
A baſe Raſcal, I will make him loſe his Ears. R. Ley 70. 
He hath the falling. Sickneſs; for that diſables him in his Profeſſion 
I Rol. 55. I. 35. 
He cannot read a Deen R. 1 Mod, 272. 1 Lev. 297, Dub. 
I ent. 98. R. Ray. 196. 5 = 1 
He hath no more Law than a Gooſe, Bull, Sc. R. 1 Sid. 327. 


(D. 2 5. ) Words, which ſlander him in his Trade. 


(D. 25. \ Or Words, which flander him in his Trade ; as, if he fay of a Merchant, 
As 4 _— or Tradeſman, He is a Bankrupt, R. 1 Rol. 61. 1 35. 40. | 
NN a.. Ide ts 8 broken Bankrupt, and run his Country ; - without mentioning 1 
rupt. certain Trade. R. 1 Rol. 60. A 

H'ͤꝛe is a beggarly Knave, not able to pay his Debts; with an Averment, thi 
this imports a Bankrupt. R. 1 Rol. 61. I. 10. 1 Sid. 424. 1 ds 276. | 
R. Cro. Car. 472. R. Carth. 330. Vide Ray. 184. | 
Or, not able to pay 25. 6d. in the pound. R. 1 Rol. 6 1. I. 5. 
Buy no * for him, be will never pay, and is not worth a Penny, |. 
1 Rol. 61. J. 4 
Thou oweſt 3 than thou art worth ; whereby he could not be truſted. 
| R. 1 Rol. 61. J. 50. 
Of a Scrivener, He is a broken Runaway, and dares not ſtew bis Fatt, 
R. 1 Rol. 59. l. 40. 
Of a Farmer, Carpenter, &c. R. 3 Md. 112. Dub. 3 Mod. 155. 
Hers fled and gone, and I ſhall loſe my Money. R. 1 Lev. 276. Ray. 184. 
He is run away, and never will return. Semb, 3 Mod. 1 
2 Merchants have lately failed, and 1 En 10 other of A. K. 
20 
He 75 Bankrupt Slave. R. 2 Cre. 578, 9. 
Or, a Bankrupt Rogue. R. Cro. Car. 31. 
He is broke, and dare not appear at the Trial. Pal. 63. 
He is @ broken Merchant. Jon. 321. 


0f 
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Of an Innkeeper, Deal not with A. He is broke ; there is no Entertainment 
jr Man, or or Horſe. R. Ray, 231. 


So, if he charge him with Deceipt in his Trade ; as, if he ſpeak of a (D. 26.) 
Weaver, He pawneth the Goods of his Cuſtomers, and is not to be truſted. R, 2 * _ 
Rol. 59. J. 25. 
: Of {Bailiff You cozened your Maſter of a Buſhel of Barley; His, 
Barley intruſted with him. R. 1 Rol. 59. J. 35. 
Of a Journeyman Shoemaker, Whoever hath him, he will cut hos out of 
Doors; with an Averment, that the Words fi onify, he will undo his 
Maſter. R. 1 Rol. 60. J. 5. 
He hath cozened his Maſter of 6001. R. 1 Rol. 60. I. 15. 
= Ofa Partner in Trade, He hath cheated his Partner, for he received 20I. 
B Partnerſhip, and gave Account but of 51. R. 1 Rel. bo. J. 1 
= Ofa Goldſmith, He is 2 cozening Knave, He fold a Chain of Copper for e : 
Gold. R. 1 Rol. 62. I. 35. ' 
Of a Leather-Seller, Hz will cozen you, He fold Lamb for Shamois-Skins. 
R, 1 6.0%. 5. 18. 
. Of a Malſter, He is a Cheat, and will cheat you; He cheated all the Fur- 
= mers at A. and is come to cheat at B. R. 2 Lev. 62. 
; A cheating Knave, and keeps a falſe Book. R. 1 Vent. 117, 263. 
A cheating Knave, and hath cheated me with braſs Money. R. * 62. 
He "_ falſe Books Deal not with un Pal. 65. 


Or, if he charge him with Male Practiſe in his Trade; as, if he ſay (D. 25.) 

of a Brewer, His Beer is unwholſome. R. 1 Rol. 62. J. 40. ow — Male 

Of one who ſells Woad, He mixes black Mould with his Waad, and ſells it . 

| for Mead. R. 1 Rol. 63. L 25. | 
Of one whq keeps a Boarding Houſe, Yeu have ſtarved Children, You 

| flarved A.'s Child to Death. R. 1 Rol. 63. l.5. 

|= So Words, that defame a Man in his Trade are actionable; tho' the Trade 

be mean, or baſe. Per three F. 1 Lev. 115. Ray. 87. 

BS Words, not actionable in themſelves, are not actlonable, when ſpoken 

of one in an Office, Profeſſion, or Trade, unleſs they touch him | in his Of- 
fice, Sc. Mod. Ca. 202. Kay. 5 i 

So, Words of a Groom, Porter, Sc. are not actionable, in reſpect of his 

Employment. 1 Vent. 275, 6. 

Or, Words ſpoken of a Woman, who- taught Dancing, that ſhe is an 

| Hermaphrodite, and got A. with Ch; d; without a ſpecial Damage. R. 

| 2 Lev. 233. . 


# (D. 2 : ) Words, which charge him with an infectious Diſeaſe. 
Or Words, that charge him with an infectious Diſeaſe, which prevents (D. 28.) 
| his converſing with others; as, He is a Leper. R. 1 Rol. 44. J. 5. 30, Leproſy, 
A Teprous Knave, R. 2 Cru. 144. 1 Kal. 44. J. f. 2 5 
He buried People, who died of the Plague in his Houſe ; whereby Gueſte (F. 11) 
refuſed his Houſe, Kit. 173.5. 


He hath the Grand Pox, or French Pox. R. 1 Rol. 43. J. 50, 35. 
She is a Whore, and hath the Pox ; for that, by the Word, Whore, is ex- French r oh 
plained to be intended of the French Pox. R. 1 Rol. 66. J. 37, 45. 1 Sid. 50. 8 & . 
2 Cro. 430. ahi ) 
| She is eaten up, or rotten with the Pox.. 1 Rel. 66. J. 41. 67. J. 1 4 25. 

Per Dod. 1 Rol. 420. Vide Cro. El. 648. | 8 
* „ 
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He is Pocły, and tbe Pox haunts him twice a Year, R. I Rol. 66. J. 55. 
He was laid of the Pox. R. 1 Rol. 67. l. 5. Lat. 2. 2 Cro. 430. 
Vfected of the Pox, and 115 Wife is laid of it. R. 1 Rot. 67. J. 10, 
Cro. El. 289. 
A pocky Rogue, * for ought I know hath filled my Bed with Hr Pex x; 
R. 1 Rol. 67. l. 35. 
A pocky-Ars d Whore. R. 1 Sid. 50. 
He got the Pox of a Red-haired Wench. R. 1 Lev. 205. 
He is burnt and hath the Pox. R. Cro. El. 2. 
She is a Lewd Woman, or Common Woman of her Boch, and bath the Pay, 

Per Croke, 1 Rol. 420, 1 Rol. 66. J. 37. 

60 ro thy Pocky Wife, her Noſe is eaten with Pox, and thou art a Pocky 
Knave. R. in an Action by the Huſband for the Words ſpoken of hin, 
Cro. El. 878. 

She is a Whore, and a Pocky Whore. R. Cart. 55. 
He hath the Pox, and lives incontinently. Pal. 04. 


b. 30.) Words, « which the Party has a Neck Damage. 


Vide Poſt, Or, any Words, by which the Party has a ſpecial . as, Thou art 
. 20, 21.) 2 Whore; whereby ſhe loſt her Marriage. 1 Rol. 3 5. / £6: 24'L 40 
Het. 18. 
Or, A. had Uſe of thy Body. 1 Rol. 35. l. cx. 
Or, A. did get thee with Child I Rol. 35. l. 2. 4 Co. 16.6. 
She had two Baſtards, or, ſhe had a Child. R. Cre. El. 639. Vide 
Bul. 48. 

: Ti * art a Whore, and thy Children by thy firſt Huſband are A.'s Bofards; 
per quod, Sc. R. Cro. Car. 322. 

She lay with A. in a Ditch, and his Breeches were Som, and they were df 
it; per quod, Sc. R. 1 Rol. 66. J. 32. 1 Nal. 420. 

"She is @ burſten Bellyed Quean; by which ſhe loſt her Marriage. 
She is a Man, not a Moman; per quod, &c. 
So, if he ſay of a Man, Thou art a Whore-Mafter, and haſt lain with A's 

Wife ; whereby he loſt his Marriage. I Rol. 35. l. 10. K. 2 Cro. 34 

2 Bul. 89. R. 3 Bul. 48. 

Or, was found in Bed with A.'s Wife. R. 1 K.. 48. J. 25 Gn, 

Car. 269. 

So, he had faw0 Baſtards. 1 Rol. 35. I. 45. 3 Bul. 48. 

He was harſh to his former Wife, and would not allow her Neceſaries 7 
uod, Sc. 

F So, if the Words are written in a Letter. V. ide Libel, (B. 1.) 
So, if ſhe loſe her Marriage, it is a temporal Damage, tho' the Words ate 
not ſpoken to the Suitor, but to a Stranger. R. Cont. Cro. El. 787. 

So, if by the Words the Party loſe Conſortium vicinorum ; as, She is witl 

Child. 1 Rol. 3 5. I. 20. Semb. cont. 1 Sid. 396. 1 Vent. A 1 Lev. 201. 

If he loſe the Place of Chaplain to a Nobleman. R. 1 Lev. 248. 
So, if by the Words the Party be accuſed, and put to Expence for 
His Purgation: As, He had Uſe of my Wife's Body by Force; whereby he 

Was accuſed of a Rape. 1 Rol. 35. J. 35. Vide Late. 337. 

If a Parſon declare a Man to be excommunicated, when he was not; 
whereby he was removed from the Church, and Sacraments, and put to Ex- 
pence for his Vindication. R. 1 Rol. 37. ]. ” EE 

But it is not a ſufficient ſpecial Damage, That a Diſcord happened between 


him and his Wife, and be Was in Danger of a a Divorce. I Rel. 1.45 
Vide Pol, F. 20.) | oe 4 
| gt 
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That ber Father was in a Paſſion, and put her out of his Houſe, R. 
Vent. 4. 1 Sid. 396. 1 Lev. 261. Vide Poſt, (F. 20.) 

That ſhe off Conſortium vicinorum. 1 Sd. 396, 7. Vide ſupra. 

That the Plaintiff himſelf, of wha the Words were ſpoken, 1 uſed the 
| Marriage. R. 1 Rv. 78. 7. $0. | 
= . That ſhe was in Danger of the Stat. 18 Eliz. for having a Baſtard. Cont. 
4 Co, 16. But this Reaſon was added by Coke, and not by the Court. 

1 Vent. 4. 1 Sid. 397. 
7 all Perſons refuſed Marriage with him; without alledging any parti- 
= car Perſon. R. 1 Rol. 36. J. 15. Vide Poft, (F. 21.) 
Dat be bt the — of his Mother, who intended him 1ool. R. 
Cart. 1 


(E) Manner of Speaking: 
(E. 1.) In an Oblique Way. 


N P, if Words are fanderous, it is not material, tho' they are ſpoken 
1 indirectly, and obliquely: As, I will make thee an Example _ a per- 
Vured Knave. R. 1 Rol. 49. 1.45. Nei. 160. 

= She went to the Spaw to be cured of the French Pox.. R. 1 Rol. 49. J. 50. 
T accuſe thee of poiſoning A. R. 1 Rol. 49. J. 54. 
Of High Treaſon. R. Hut. 131. 


| * [1 wwilt prove, or, I make no Queſtion to * be poi ſoned A. R. 1 Bu. 50. 
= /.1.5. Zl. 160, Cro, El. 569. 


He was whipt for ſtealing, Sc. 1 Rol. 50. l. 11. | | 

T arreſt thee, or, I charge thee with Os 1 Rol. 72. l. 45. Cont. 73. 

J 5o. K. Jon. 302. 

| He is in Gaol to be hanged P'S counter feiti: ng the King" s Hand and Seal, 

R. Ra 17. 

Bs Rm lie with a Cow again as you did. R. 1 Sid. 220, 
You deſerve to be hanged for Stealing. R. Pal. 68, 


= 
You may well ſpend, &c. for you can coin, &c. for that imports that he had 
# coined; otherwiſe he could not ſpend, &c. R. Sal. 697. 


| _ So, Yau have forgot fimce you lived at B. there you could clip, Sc. R. 
| Sal. 697. 


Du never thoug ht well of me, face B. Hole my Lamb; B. ſhall have an 
I Action. R. Cre. 5 289. 


2 you had had your Deſerts, you had been hanged before now. R. Cro. 
I 2. 


Bear Witneſs, He did heal. 2 Rol. 16 5. 


Was that all the Spight that Baſtard could do me? 2 Rol. 16 6. 
Bring home the 4ol. you flole. R. 2 Rol. 165. | 
He is in Gaol for ſtealing. R. cont, Hut. 2. R. acc. 2 Cre. 247. 


He was e at the Uſes for . R. Jon. 2 99. Vide 755 F. 4. ) 


(E. 2.) By Way of Queſtion. 


Or, by Way of Queſtion ; as, hen wilt bring the ſtolen She thou Jol 
| from A? R. 1 Ro 48. J. 5. Mar. pl. 18. K. Pal. 66. ol, 165. 
Why will he bang 412 For flealing, Gc. R. 1 Rol. 50. TS; WAY 
Where is young A? He is 2 Thief. R. 1 Rol. 82. J. 10. | 
Did you not bear A. ftole, &c, 12 Co. 134. 115 
Vide Lite, (E. Ts 
Vol. I. 


C2 
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; (E. 3 ) Or,. Conjecture, 


Vide Poſt, Or, by Way of Conjecture: As, I think in my Conſcience, if be migh 
F. 13.) have bis Will, he would kill the King. R. 1 Rol. 49. l. 20. 2 Cre. 407, 
| Or, if he ay, If he might have his Will, he would do ſo. R. 1 Rol. 48, 
J. 25. 49. J. 5. 2 Cro. 407. 
So, if he ſay, He will be a n. or, will rob A. Sc. in two Days 
R. 1 Rol. 49. J. 10, 72 | | 
Ido not know but A. ſent B. to rob, Se. R. 1 Vent. 59. 
Hie hides, and for ought I know is a Bankrupt, 1 Vent. 60. 


(E. 4.) As, Epithet. 


Vide Poſt, Or, by Way of Adjective, or Epithet to other Words: As, Thou art ; 
C. 12.) Bankrupt Knave. 1 Rol. 47. I. 15, 20. | 
A Steal-Sheep, R. 1 Rol. 47. l. 35. 
A murdering Rogue. R. 1 Rol. 47. |. 40. Cro. Car. 318. Jon. 426, 
A Tratitorly Knave. R. 1 Sid. 103. I Lev. go. 
A Thieving Rogue. 1 Sid. 373. | 
A Buggering Rogue. R. 1 Sid. 373. 
A Perjured Whore, R. Hard. 7. 
So, if the Epithet be joined to the ſcandalous Words : As, Thou art 
Whore-Thief. 1 Rol. 47. J. 55. 
A — cheating Thief. 1 Rol. 47. J. 50. (Vide Hard. 7.) 


3 5.) Or, Report. 


. by Way of Report: As, if he ſay, A. ſpoke fuch Words; an Action 

lies, with an Averment, that A. did not | ink them. R. 1 Rel. 04. h 5 

R. 1a 124: © 2 Cro. 162, 3. 406. 3 Bul. 225. 
Or, A. told him B. flok, Ge. when A. did not ſay ſo. R. 1 Ru. bs, 

J. 15. R. 1 Lev. 82. 2 Rol. 165, 6. Ss; 

A Woman told me, ſhe heard one ſay. R. 1 Rel. 64. J. 25. 
T heard a Bird fing, or, I dreamed, Sc. 1 Lev. 277. 1 

| So, if he fay, A. told me B. flole, &c. but I don't believe it. Mar. g. 
But if a Man ſay, A. told me B. ſtole, &c. when A. did really ſay ſo, an 

Action lies againſt A. but not againſt the Relator; for he names his Auth N 

R. 1 Rol. 64. J. 20. 

Nu ſtole a Mare, unleſi A. be forfwirs. vide 2 Cre. 530. 


(E. 6.) Or, Exclamation. 


Or, by Way of Exclamation : As, 7. bat act Villain! R. 1 R 75 
. 40. $4: J. 40. 


(E. 7. Where the Perſon i is 3 deſeribed· 


Vide Poſt, So, it is not Material, if the Perſon of whom the Words are {i ken, be 
(F. 14-) deſcribed indirectly, when the Perſon is aſcertained : As, My Maſter Mr. B. 
hath robbed, &c. an Action lies by B. with an Averment, that he was Me- 
' ſter to the Perſon ſpeakin g. R. 1 Rol. 75. J. 35. Or, without the Aver- 

ment. R. 1 Rol. 79. l. 50. 80. J. 5. 
So, if he ſay, Thou ſerveſt a Traitor ; j Te Maſter ſhall have. an Action. 


. _ 
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One of us is perjured; B. anſwers, It is not J. A. replies, nor I. B. ſhall 
| have an Action. Dub. I Kol. 75. j 40. 

If, upon a Diſcourſe of a Bill in Chancery, a Man fay, Thoſe Defendants . 
murder” d, Sc. each Defendant ſhall have an Action. 1 Rol. 75. J. 45, 82. 
25. R. Cro. Car. 512. Vide Jom. 409. 

Thy Landlord A. is a Thief, A. ſhall have an Action, with an Averment, 
That the Speaking was of him. R. 1 Rol. 79. J. 50. 80. J. 5. 

This Baker hath perjured himſelf. A. a Baker ſhall have an Action, with 
an Averment, That the Speaking was of him. R. 1 Rol. 80. J. 15. 

= 5So, Thy Brother, or, Thy Son is a Thief ; The Brother, or the Son ſhall 
= have an Action, with an Averment, That the Speaking was of him. R. 

I Ry. 80. J. 20, 35. 84. I. R. 2 Cro. 107. 

He that goes before thee is perjured; A. ſhall have an Action, with an 
= Averment, That the Speaking was of him, ef quod tle præivit, Sc. R. 
Il. 81. l. | 
Meere is . lung: lockt murdering Rogue ? And being aſked, who ? He 
BH anſwered, A. A. ſhall have an Action. R. 1 Rol. 81. I. 15. 

= Mr. Deceiver hath deceived the King; with an Averment, that he was 
= King's Receiver, and the Speaking was of him. RX. 1 Ro. 82. J. 35. 
Pal. 6 
Y tt, ( mende the Plaintiff, ) and one Allen are perjured. R. 2 Gro 102. 


(E. 8/0 Where the Slander is by —_ 2 
So, here the Words are ſpoken by Way of Antithefis : As, I am no 


'I Traitor, but have ſeen thee in Rebellion. R. 1 Sid. 381. 1 i. 25 1. 


He ſaith, I am perjured, He 10 perjured as well as I. R. 1 Lev. 65. 
Kay. 51. 

1 know what J am, 1 know what A. 15 1 never uggered a Mare. R. 
2 Lev. 150, 1 Vent. 276. 

| Tama true Subject, Thou art none. Godb. 441. 


(E. 9. Or, the Words import a Time paſt, 


| i if the Words import a Time paſt: He was a Thief, and flole, Sc. 
R. 2 Cro. 622. 


Hie came a broken Merchant from H. R. Per t br ee J. Cr, 0. Car. 317. 
Y Jon. 321. Hut. 125. : 

A = What Mods are not actionable, 

(F. 1.) If they do not import a certain Charge. 


UT Words are not actionable, if they do not import a certain Charge F. i.) 
of ſome Offence: As, He 15 4 ſalfected to the Government, R. Cont, o- Tran. 


and affirmed upon Error in the Exchequer, but reverſed in Parliament. 75 1 \ - 
Ca. Parl. 14. Yeh . 16.) 


Thou ſerveſt no true Subj ect, Cont, Per two J. Fenner acc. 1 Leo. 3 36. 
2 Cro. 202. 


A Bou art no true Subject to the King, and that I will prove R. 2 Cro. 202. 
Ni.. 104. 


Who is not the Queen's Friend, nor a true Sahl. R. Cro, El, 268, 


2, 80, 
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(F. 2.) 7 if a Man a9. He poiſoned A. without an Averment, That he is ws 
or ene. eh. 3 Rob 77: bhi. 50. Cont. Cro. El. 823. 
(D.2) © be threw ber Baſtard into the Dock, with an Averment, That a dead 
Po, (G. ak Child was found there ; for it. does not appear, That the ſame Child Was 
intended. R. 1 Rol. 79. l. io. 
She had a Child, and made it away. . Per three J. Briag. Cont. Cart, 5; 
He cleaved bis Head, one Part lay on one Shoulder, another Part on the 
other ; without laying, "That he was dead. R. 2 Cro. 1 84. 
e murdered A. s Child modo defunct. without ſaying, That the Child was 
dead at the Time of the Speaking. K. 2 Os. 215, 343 | 


(F. z.) 80, if bs lay, You bewitched my Ware, J can take no Fiſh. I Rol. 46. 
Of Felony. ] 18. 


3 Thou art a Witch, Twill make thee ſay, God ſave my Mare. R. 1 Rol. 44, 
Ib. 3.) J. 40. Cro. Car. 320. 
Pal, F. 17.) Thou art a Witch, and by thy Means T lift my Mare ; without laying, that 
he loſt her by her Sorcery. K. 2 Cro. 531. 
Thou inchanteſt my Bull, and made bim run mad about the — R. 
1 91d. 424. I Lev. 276. 
Thou art a Sorcerer, and Inchanter. 1 Rol. 45. l. 10. 
He run away from his Captain, and deſerves to be hanged, without boi 


that he was preſſed. R. 1 Rol. 63. J. 50. 


T4 Lil fay, Be « was whipt for ſtealing, or burnt in the Hand, er 
By the Com. Shoulller; for he ſhall not be burnt in the Shoulder for Felony. R. 1 Rd 


mon Law. 


Vide Ante, 48. . 30. Jon. 08. 
(D. 4.) He is in Gaol for -Pealig ; for perhaps he is not Guilty. R. 1 Rol. 49 


Pop, (F. 17.) J. 30. Pal. 68, 9. R. cont. 2 Cro. 154; 247. Vide Ante, (E. 1.) 
H w0as taken for Stealing, and I have long ſuſpeted him. R. 1 Rd. 4 
J. 35. Nu. if he avers, that he never was taken. 1 Rol, 64. L 45. 
T charge thee with Feliny. 1 Rol. 7 3. J. 50. 
He ſtole by the Highway Side; for it git be a Stick, or an Appt, 
r Ko. 73. C8 | 
He þilfered away my Goods. R. 1 Rol. „ | 
. He did filch 41. from A. R. 1 Rol. 73. I. 20. 5 
Nu uſe me, as your Wife did, when ſhe Aale * Guferon, without an Ants 
ment of the Ste ing. 1 Rel. 78. 7.20: | 
He is infected with, or, ſmells of the Robbery . Kit. 4. 3. 
He was arraigned er Stealing. Pal. 68. Vide Ante, 1.) 
A. bft Plate, and He hath it, and will be banged for it. Pal. 65. 
He was robbed, and received the Cloth back, and bears with the Thief. R. 
1 Rol. 67. J. 50. : 
I was robbed of a Cloak and A. was preſent, and carried home the Cloak, and 
compounded for the Robbery, R. 1 Rol. 68. J. 5. 
He was in Newgate for a Highwayman. Dub. Sho. 291, 
"Thou haſt committed Burglary in breaking bis . ; without ſpeaking at 
any ane. TR. e &.3Os 
He is a Cheat, and flole two Bonds from me. R. 1 Sid. 35. 
He is a Ti bief,. and ftole my Furze ; of which Felony cannot be commit 
ted. R. Jon. 11. Vide 2 Cro. 114. | 
nk Hale my Corn in my Field; tor it ſhall be intended, Standing Con 
2 Cro. 205. 
| And flole Iron Bars out of my Windmo ; for it ſhall be intended, Bars fix 
A the Houſe, R. 2 Cro, 205, 1 
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He ole Lord A.'s Deer. R. Sal. 696. 


The is a Thief, for he broke the Cheſt of A. and took 4ol. for it on not 
appear, That he took it feloniouſly, R. 2 Cro. 687. 


o, if he ſay, He 1s. for ſworn, enerally. (F. 5.) 
2 is Forfar, for be jet 7 Hand to a Bond, and Abs nay. R Of Fefury. 

1 Rol. 70. l. $e- (i? (D. 5, 7.) 
He delivered Untruths in be Anſwer in Chancery. R. 1 Rol. 70. I. 15. P. F. 18.) 
t was reproved i in his Oath at tbe Aﬀiſes. R. 1 Rol. 73. J. 5. | 

. e preſented, &c. for this is not a direct Charge. R. 2 Cro. 

= 8, 120. 2 72. 


* Vide Ante, 


WY have indicted A. of Perjury, and doubt not to prove it. R. 1 Sid. 220. 
So, if he ſay, He perjuredly preſented me at a V. tation; and do not ſhew 
W for what Offence, by Thick it may appear to be within his Office. RK. 
20. 80, 120. NI. * 

KE perjured, for be was forſworn in the Biſhop of Gloucefter” S Court, 
W without faying, what Court. KR. 2 Cro, 430, 190. 


So, if he ſay, He forged the Queen's Evidence. R. 1 Rol. 65. 1 30. (F. 6.) 
„ He forged Writings, (without ſaying, what,) for, which be ſbould loſe his Mg 8 
q | Ears. R: I Rol. 66. . 1 Sid. 16. 5 (0. 8.) 
He forged this Narrant; for the Ce ( ITO cd is uncertain. R. 

5 1 Rol. 66. 1 4. I Sid. 16. „ 


So, it he * Thou art an arrant 1 2 R I al. 43. J. 22. 1 8 2 
A FORCRINg, Rogue, and cozened me of 3ol. R. 1 Rul. 68. & 44. Kit. — — 

173. : 8 1 Jide Ante, 
A Scurvy bad Fellow. I Rol. 43 LI ot IT ind) £30. 9 


A common Wrong-doer, or, Villain. Kit. 1 173. Vide Mo. 29. 

A falſe Knave, Rogue, Uſurer, Sc. Kit. 173. a, 6. Mo. 29, 79. 

A cheating Knave. R. 1 Sid. 35, 48. R. Sho. 8 
A fer ſiworn Fellow. R. 1 Sid. 48. 9 

Of a Trader, He is a very Varlet, and a Knave, R. 2 Gro. be. 

You be a Gheat, and have been a Cheat many Tears. R. Sal. 6904. 

A cozening Rogue, a Cut-purſe Rogue. R. 2 Cro. 536. Pal. 10. 

Of a Merchant, without a Caleb of his Trade, ys 154 41 Bebe, 
@ Runagate Rogue. R. Hard. 8. Vide 2 Leu. 214. 

He is a filching Fellow. R. Pal. 29, 


Mr. Mayor hath cozened the T, aun ny q. R. Im 308. {ha 
"IP. 8.) 80, General Words of any in Office. I 


So, if he ſay of a * uſtice of Peace, He is a Blood Sucker, and will fake a (F.8.) 


| Couple of Cola . 56. J. 52. As, Juſtice of 
He is not worthy to live in a 8 R. 1 Rol. 5 57. l. + II Ws fo 
Thou tft the Preſentation by being a Recuſant: 1 Pl. 56. L = MEL (D. 15.) 


He is not worth a Gras, and gone to the Dogs, R. 1 Vent. 2 3b 
Vor. I. H h h | 2 nn He 
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Fe is @ Raſcally Villain, and keeps a Company of Thieves and Traitor, 25 4 
Miſchief. R. Per three J. 2 Cont. 2 Cro. 59. 

Yeu would be a Juſtice like A. a Fool, an Aſs, a Buſte- Read Juſlice R, 
1 Sid. 67. I Lev. 52. 

He as a debaucht Man, not fit to be a Juſtice; for he ſpeaks of a Time 
paſt. 1 Vent. 50. 

So, want of Ability in a Juſtice of Peace is not actionable; for it is an 
Office of Honour only; as, He is a Beetle-Headed Juice, an Aſs, a Cx. 
comb, Sc. Sal. 69 5. 1 Sid. 67. 1 Lev. 52. 

Het is a Vermin, * Man, and a Hypocrite. R. 1 And. 120. 


e 80, if he ſay to an Attorny, 2 have thee picked over the Bar. R. 18 
r 
Vide %% H. bath found Porgery againſt bim. R. Hob. 306. 
Fel, (F.18.) He keeps bis Houſe, and compounds with bis Creditors. Pal. 6 5. 


5 "Th So, if he fay of a Man, who does not buy, nor ſell, He is a Bankruyt, 
Trader. 1 Rol. 44. J. 10. | 
a = „So, if he ſay of a Tradeſman, He cheated me a Noble in fach Goods, for 
(925). if he cozened him in the Price, it is no Slander. R. 1 Rol. 55. |, 50 
62. J. 15. 
"His Shop-Book is a falſs Book. R. 1 R. 62. J. 2. Pal. 65. 
He hath cozened me in my Meaſure. R. 1 Rol. 62. J. 10. 
Ee hath cozened me of 5001. without a Speaking of his Trade. R 
1 Rol. 62. 1.20, 30. 68. J. 26. Jon. 366. 
He-knows not bow to make a good Piece of Mort; without ſaying, what, ot 
a Diſcourſe of his Trade. 1 Med. 19. 
Me rp and I will prove him a Cheat. R. 5 Mod. 398. R. Roy, 
is a Varlet, ſuppreſſed 1 Brother's Will, and is a  Hypocrite. R. 
Pal. 21. 
Of a Brewer, My Mare 7 Nes as good Beer as be brews R. 1 Rul. f. 
1.35. Jon. 444. 
Ofa very-Stble-Keeper, He buys only linking rotten Hoy; for i ir 1s no 
- _- a Trade. R. 1 Rol. 59. J. 5 
„ Of a Carrier, Be & @ Borreer.. 1 Rol. 59. 4 20. 


(r. 1 So, if he f, Thou haſt tbe falling Sickneſs 1 Ro. #4 J. = 


A Perſon af- 
8 „ Malady. a. 9 Peft, (F. 19.) 


( F. 12 9 Or, which charge only with an 1 


Vide Ants, Or, if he charge only with a an Inclination : As, Thou art a : Thieviſh wt 
(E. 3,4) 1 Sid. ud: 373: Pal. 64. 
Thou wouldft have killed me. R. 1 Rol. 51. I. 23. 
' Thou art ho murd raus « ag I is 47: . L 


©43 + 4 * 


B. 6. 
1 Thou 400 go to D. and would} have given him Ay fo rob A. 27 dd 
rob bim. R. Jon. 84. 
Don didft ſuborn 57 rtneſſes to ſwear, Ge. if he do not ſhow a Pere) 
committed. Semb. Mod. Ca. 202, 


Or, 
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Or, He is a rare Chancellor to ſuborn Witne es, Cc. for it is on ly a De- 
ſcription of the Perſon, and does not charge him with any Offence in his 
of Chancellor Per tuo F. 2 Cont. Sal. 696. Mod. Ca. 202, 3. 
Thou art a Bankruptly Knave, 1 Rol. 47. l. 25. 

Thou haft thieviſhly ** 2 Cro. 81. 

Thou haſt deait tratteroufly. 2 Gro. 81. 


(F. 150 Or, denote only the Opinion, or Suſpicion of um, 
who ſpeaks. 


| Or, if the Words denote only the Suſpicion of him, who ſpeaks : As, 
E deſerves to be banged. 1 Rol. 43. I. 10, 15. | 

\ I count thee to be a Witch, 1 Rol. 46. l. 35. 

If a Man adviſe another to call in Money from a Trade fan and to take 
beed how he truſt him, R. 1 Rol. 61. J. 30. 
If he ſay, I will prove thee a Thief, I will prove it by thy Son, or r fond him 
fo the Deu; for the laſt Words denote his Doubt K. 2 Cro. 21 4. 


(F. 14.) Or, FRET no Perſon certain, 


Ge. where he had ſeveral Brothers. R. 1 Rol. 8 1. I. 25. 


have an Action. R. 1 Rol. Ta L 35. 
So, if he ſay, My Enemy is, Gc. No one ſhall have an Aen. 1 Rel. 
$1. J _ 


1 Rol. 80. I. 40. 

She bad a Child, and ſhe or ſome Body e Iſe made it away. Per three J. 
Bridg. cont. Cart. 55, 

If Words are uncertain, and Kues deſign any particular Perſon, no 


(8. 99 


"in. 15. ) Or, are | explained 1 other Words. 


Or, are 25 5 ohe Words to a different Senſe: As, He is a Th, 
and Fox my Land. 1 Rel. 70. l. 37. 

bu Gr, Ba an do of my Corn ; for it ſhall be intended, growing, R. 
1 Rel.70. f. 41. 
 Hersa Thief and took my Goods in Execution. R. 1 Rol. 5 1. J. 45. 
He is a Thief, and ſtole my Furze, Corn, Tree, Sc. R. Hob. 331. 
And. flole my Bonds, 1 Sid. 35. 
Of a Phyſician, he killed A. with Phyfck. R. 1 Rel v7, L 7 3 
So, if they are explained by precedent Words : Thou art drunk, and I 
| ſeal not hold up my Hand at the Bar, as thou didft ; for that perhaps Was for 
Drink. 1 Ro. 71. 4. 
p He 1s a Knave, and conſented to take 205, out of A. s Pocket. 1 Rol. 71. 

10. | 
He flole my Piece, and I charge him with Felony ; for the firſt W. 
inſenſible. N. 1 Rol. 72. I. = 25 enn aro 


13 As, Thou art a perjured Whore, and 8 thyſelf at . R. 
7 


FF. 16.) 


If he fay to three Witneſſes, One of = is perjured ; none of them ſhall - 


| The Boxes are Traitors ; none of that Name ſhall have an Action, 


Axverment ſhall make them actionable. R. 1 Rol. 8 1. I. 25. Vide Poft, 


Vet, where Defamatory Words are in a Diſtinct Clauſe, th ſhall not be 
| explained by the Addition of another Clauſe, which ſeems » make a = 
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Or, if the Words charge no Perſon certain: As, one of my Brothers is, 60 „ 


(k. * ) 1 may be taken in mitjori ſenſu. 


(F. 16.) Or, may taken in mitiori ſenſu: As, Yiu are no true Subjedt to the King, 

23 for perhaps he had not paid Taxes, 1 Rol. 43. J. 20. 69. J. 20. 

Ties. Thou art a Rebel; for it may be, That a Commiſſion of Rebellion iſſuol 

rid Ante, out of Chancery. R. 1 Rol. 69. J. 12. R. Co. Bl. 878. 

(D.1.—F.1.) Thou art a Comer of Money | ; for it ſhall be I, in = 1 r R. 

133 1 Rol. 72. l. 40. | 
A Rebel againſt the King. R. 1 id. 132. 

# | Thou haſt fitten on the Pillory. R. Cro. El. 62. 

Thy Warrants, (to Serjcant Heale,) hive undone many; for his Warrant 2s 

a Juſtice of Peace may be intended. N cont. in F N. ee, ae in the 

Excbe, wer. Pal. 6 Fe 04A 


* : 1 . 4 R 74 
— . * * 4 It} 


(F. 17.) "bo. if © one e ſay, Nu are a W, _ generally, without charging with an 
* Act within the Stat. 1 Fac. 12. R. 1 Rol. 44. I. 52. 45. 1:2, 15, 28. R 
(D. 3,4 — 1 Sid. 52. R. cont. 2 Cro. 150, 306. R. acc. 2 Lo. 53 1. K. acc. Cn 
F. 3, 4 Car. 282, 324. 
She can witch, and umwitch. R. 1 Rol. 45. J. 10. "a 
Thou committe} Sacrilege every Day. R. 1 Sid: 376. 1 Lev. 2 50. 
So, if he ſay, Thou haſt Helen my Fur ge; for it ſhall be intended, grow. 
ing. R. 1 Rol. 70. J. FIT. 00, 333 
Sn F, burnt. my Barn ; for it ſhall not be intended, with Corn, + 4 1 Bol 
. 
Icharge bim with Pim oe taking Money out of Abs Peckit , 5 bor! f 10g. 
be only a Treſpaſs. R. Hob. 30 ;. 3 ˙W 
He fol my Lead from my Hou, . 
K Or, 84 Role the Shutters of my Windro ; for thay are Parcel of 55 Houk 
I Sid. 104. 
He is a Pi ck pocket, be pi ed my Pocket and took way my Maney. RB. 
| 5 : 2 Lev.g1 I Vent. 21 
| It. ſhall go bard with 15 for bis Life, but his Bau, te ſhall loſe fr mark 
ing my Sheep. Ray. 12. 


(F.18.) I he ſay, Thou art forſworn,, cl; ; for it ſhall not be Intended ina 
* rerJury Caſe, where Perjury may be committed, R. 1 Rol. 39. 1. 45. 
Vide Ante, - Thou art for ſivorn in L. Court; which. does not appear to be a (coun of | 
(D. 5-7-— Record. R. 1 Rol. 39. J. 50. 40. J. 20, 41. 1. 6. 69. „ 
* Or, if it do not appear, that the Matter, in which the. Oath yas, Was 

Within the Juriſdiction of the Court. 1 Rol. Fe, Oy | 
4 Or, if it is not averred to be at a Trial, Cc. R. 1 Rol. 42. 2 25 79 
15 

Os, 7 he ſay, Ee is forfworn, for be ſaid, the Weod was woreh 404. win 
it was dear of 13s. for he does not directly ſay, that it was not worth 408. 
1 8 V the by being a Recuſant ; for ſhall 

. So, if he ſay, You loft the patronage eing 4 ant; for it ſhall n 
be intended a Popiſh the fo 257 Kol. 38. 35. 

If he fay to an Attorny, Tou are 4 Maintainer of Suits, it ſhall be in- 
tended, in %his Practiſe. Heb 7. 1 Rol. 53. 5455 55: TA 6 


(F. 19.) So, if be fay, He 1 fall of the For. 4 Ga. 17. 1 Rol. 67. 1. 20 
Or, as charg- Me. 573. 


— —_ . art a Pat Where Go to. the doch for the Pox. 1 Bol. 67+ 


Vide Ante, J. 3 0. 


© n 
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4 Scurvy Pocky Whore ; for it does not appear by any Circumſtance, that 
he meant the French Por. R. 2Cro. 499. 
Thou art M.'s Hackney, thou art a PR Whore, a Pocky Whore, R. 


2 Cro. 514. Goab. Ne bh 


So, if nid or Welch Words have a Jouble Intendment, and import 
ſometimes a meer Taking, ſometimes a felonious Taking, they ſhall be 
conſtrued in mitiori ſenſu. Pal. 64. Vide 1 Rol. 71. I. 37. 

Yet, Words ſhall not be ſtrained contrary to the uſual Conſtruction of 
| them. R. 1 Rol. 71. l. 45. _ 


F. 20.) Or, do not import any Temporal Damage. 


Or, if the Words do not charge with an Offence, for which the Party ſhall Li Ante, 
15 a Temporal Damage, tho' they are contra Bonds mores; ; As, You are 4 (PD. 10, 300 
| Whore, 1 Rol. 34. l. 40. | 

A Whore-Mafter. 3 Bol. 34. J. 40. Vide Mo. 10, 29. 

A Baſtard- bearing Whore. R. 1 Rol. 36. l. 5. 

An Adulterer. Kit. 173. 4. R. M. 29. Vide 27 H. 8. 14. b. 
uu are a Whore, and A. bad the Uſe of thy Body. R. Cro. El. 582. R. 
1814. 61, 62, Cont. 3 Mod. 120. 

Nu was got with Child by A; whereby her Father diſcarded her. 


at. 4. 1 Sid. 396. 


= Thou art a Whore, and hadft a Baſtard by A; for it is no Temporal * 
mage, if no Charge to the Pariſh. R. Sal. 696, 69 3. 
| Thou art a Common-Whore, and N.'s Whore, R. 2 Mod. 196. 

. Thou hadft a Baſtard; if it does not appear, that it may be a Charge to 
the Pariſh. R. 1 Rol. 37. J. 40. 38. J. 25. Sal. 694. 

FF 8. the reputed Father of A. Baſtard. R. 1 Rol. 37. 1.45. Cro. 
43 | 
| Thou hadſt two Baſtards 46 Years ago; whereby there was Diſcord between 
| 2 his Wife. 1 Rol. 34. J. 50. 2 Cro. 473. 2 Rol. * ** MG 

2. 

3 . R. 1 Rol. 44. J. 22. 1 Sid. 241. 

Pimp. R. 1 Rol. 44. J. 30, 35. Cro. Car. 393. 

Y 4 _ tookeſt 5 to help two Rogues, and Whores to a clean Pair of Sheets. 
| I Did. 241. 115. 

A Baud and Pimp, and broughteſt young Gentlewomen to Gentlemen. R. 

1 Sid. 438. 1 Vent. 53. 1 Mod. 3 I 1 

| Thou art an Heretick, Kit, 173. b. R. 27 H. 8. 14.6. 

So, if he ſay of one not a Trader, You are a Bankrupt. 1 Bol. 44- J 10. 


Of one not of a Profeſſion, Dou are a Commun Barretor. 1 Rol. 44. # 1a. 
| At. 173. 2. | | 


(F. 21 ) Or, the Temparal Damage is remote. 


So, if the Temporal Damage is not of Moment, or is remote ; As, 1 Vide Ants, 


| the Party alledge, that by Reaſon of the Words all honeſt Perſons matrimonium (D. 30.) 
bucuſque recuſaverunt, et adbuc recuſant, without ſſ peaking of any particular 
| Marriage. R. 1 Rol. 36. J. 1 5. tho it be found by Verdict. 


That ſb left ber Marriage, without alledging any particular Suitor. R. 


| 2 Cro. 499. 
That he faid of a Butcher, beben of his Meat, the Cow died i in Ca 
whereby he loſt 43 Cuſtomers, K. Fal. 6 69 E ain, 
Vor. I. | i 1 = 


Iii So, 


and the Defendant make an Allegation in Writing, that he was perjured, in 


A 0 T I O N : upon the Caſe for Defamation, 


So, if the Temporal Damage is not preſent : As, if one fay, He Was not 


t tn be a Fuſtice; for he may be now fit. 1 Rol. 48. J. 15. 


So, if he ſay, He loft the Patronage by Simony ; for he loſt it only wn, 


vice. R. 1 Rol. 38. J. 3 5. | 
So, He had the French Pox ; for he may now be cured. R. 1 Ry 


I. 20. 67. l. 31. R. Ney 151. Per two F. Al. 30. 0 
So, if the Damage be by Accident, and not a direct Conſequence of the 
Words: As, if a Man fay to a Servant, Thy Miſtreſs is a Whore, Whereh 


ſhe loſes her Marriage; if the Words are not ſpoken to the Perſon in Treaty 


for the Marriage. R. Cro. El. 787. 
If he fay of a School-Miſtreſs, Nou are @ Whore ; if no ſpecial Damage . 

alledged. 1 Vent. 21. 
So, if the Verdict find for the Defendant as to the ſpecial Damage; thy 

it find the Speaking of the Words. R. 2 Mod. 296. Ts 


(F. 22.) When ſpoken in a Courſe of Juſtice, 
Or, are ſpoken ina Courſe of Juſtice : As, if a Man object to a Witneſs 


that he is perjured ; tho' it be falſe. 1 Rol. 33. J. 5. Vide 2 Cro. gi. 


Or ſay, That an Affidavit againſt bim is falſe. R. 1 Rol. 33. J. 45. 8, 


J. 30. Jon. 431. 72 . 
So, if a Man exhibit an Indictment, Appeal, &c. of Murder, F elony, 


a Perſon. 2 Inf. 228. 5 5 e 

Or, deliver them in Evidence to a Jury. 2 Inſt. 228. voy 

So, if a Counſel ſpeaks Words material to the Iſſue; tho' they are fall 
and ſcandalous. 1 Rol. 87. I. 5. 2 Cre. go. Vide Mo. 79. 
As, where the Queſtion is of the Bankruptcy of A. if a Counſel fay er- 
preſly, That be is a Bankrupt, tho' he be not. R. 1 Rol. 33. I. 20. 

So, tho' the Words are not directly material to the Iſſue: As, in Falk 
Impriſonment, the Defendant juſtifies, that the Plaintiff did not find Sure- 
ties for his good Behaviour, Iflue De ſor Tort, and at the Trial a Counſel 


ſays, That the Plaintiff was a Man of bad Fame, and had committed Elm. f 


R. 1 Rol. 87. l. 20. 9 Cro. 9o. 2 
So, if a Man deliver a Petition, containing ſcandalous Matter, by Way 


of Complaint to the Members of Parliament. R. 1 Lev. 240. 1 Sand. 131. 


Tho! it be printed, and delivered to the Members; for the Uſage of Pu- 


liament warrants the Printing, whereof the Court will take judicial Notice, 


R. 1 Sand. 131. I Lev. 240. 
Otherwiſe, if he deliver it to others. Semb. 1 Sand. 131. 1 Lev. 240, 1: 
So, if he deliver a Petition or Bill to the King, which contains Defama: 


tion; for he is the Fountain of Juſtice, 3 Leo. 138. 


.. Otherwiſe, if he afterwards publiſh the Contents to others. 3 Lev. 1 38. 
So, if by a Suggeſtion defamatory to B. any one obtains the Revocation 
of a Patent to B. and a Grant to himſelf, and afterwards upon a Reference 
to the Attorney General ſays, that the Suggeſtion is true, R. cont, but ud: 
ment afterwards reverſed. Hard. 223, 4. lo ED 

So, if a Defendant in Treſpaſs plead, That the Plaintiff is a Bankruf!, 
tho' he be not, an Action does not lie. 2 Cro. 432. 5 

So, if upon a Libel in the Spiritual Court A. be produced as a Witnels 
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Ao N upon the Caſe for Defamation: — uo 
order to avoid his T eftimony ; tho' the Allegation be falſe, an Action does 4 
not lie for this againſt the Defendant, 1 Rol. 33. J. 5. 2 Cre. 432. 


But, if a Counſel, &c. offer in Evidence ſcandalous Matter, which i is not 
material, nor pertinent to the Iſſue, an Action lies againſt him, if it be not 
true; for it ſhall be intended to be _ malitiose, Semb. 2 Cro. 90. 


0 Declaration foꝛ Wozds. 


9 2 1.) Muſt ſhew the Plaintiff to be of good Fame. 


Declaration for Words uſually ſhews, that the Plaintiff is of un Fame, 
and clear of the Crimes, for which” he his defamed. 


(6. 2 ) Cannot be 1 or againſt two. 
And two cannot join in it; for the Wrong to them is ſeveral. R. 
Dy. 19. a. 
We can it be againſt two for the ſame Words jointly. Dy. 19. 4. 


in mar 


Tho- it be againſt Huſband and Wife for a 8 Selig * both. Dy 19. 4. 


in marg. 


(8. 3.) If the Charge be in Reſpect of an Office, &c. muſt 
ſhew his Office, Ts 
so, if the Charge be in Reſpect of an Office, Profeſſion, Trade, Sc. it 


muſt ſhew his Office, &c. 


And generally, it ought to ſhew, that he was in Office at the Time of the 
Speaking; as, if one ſays of a Juſtice of Peace, he takes Bribes, it muſt ſhew, 


J that he was chen in the Commiſſion. R. Tel. 159. 


And, cum pen multos annos jam elapſos extiterit, Se. is not ſufficient. R. 
2 Rol. $4. R. Cro. Car. 282. Vide Nel. 1 59. 

So, if he ſay, He is a Bankrupt, the 3 _ ſhew, that he was 
then a Trader. Dan. 170. . Cro. Car. 282, Vide Tel. 159. 
If he ſpeak of a Barriſter, or Phyſician, &c. it muſt ſhew, that he was 

. then a Counſellor, or Licentiate. Dan. 1 69. Vide Tel. 159. 
So, if he charge with Words not actionable, but in Regard of his Trade, 
_ Profeſſion, Sc. it is not ſufficient to alledge the Speaking of him, without a 
 Colloguium of his Trade, &c. R. 1 Lev. 250. 
But, ſo exact an Allegation of a Continuance in Office, &c. is not neceſ- 
 fary, where the Words import it: As, if he ſay of an Attorny, He is an 
* 2 Rol. 8 5. 


So, ſpeaking to a Servant, Thy Maſter; it is not neceſſary to ſay, that he 
was Servant at the Time of the Speaking. Vide Ley 8 7 


And after a Verdict, cum fuit Mercator, &c. ſeems good; for it ſhall be 
Intended, that he continued his Trade, Se. Dan. 1 69. R. 1 Sid. 425. 


. 2 Cro. 222. 


So, if the Speaking be alledaed to be of the Plaintiff and his Art, it is 


ſufficient, - without an expreſs Colloquium of bis Trade. Dub. 1 Lev. 115. 
Ray. 97. R. 2 Cre. 241, 673. 


So, 'a Colloquium of Office, Trade, &c. is not neceſſary, when the Words 
import it, R. 1 Lev. 280. R. 2 Lev. 62, 


— (6. 4.) 


. 


ACTI 0 N upon the Caſe for Defamation: 


(6. 4. ö Muſt Gate a Publication. 


And the Dechration muſt ſhew a Publication of the Slander: And there; 
fore, the Plaintiff ſhall ſay, that the Defendant in frajentia, er auditu diver. 
forum Ligeorum dixit, &c. 

And, if the Words are Welch, or Latin, he muſt aver, that the Hearer, 
underſtood ſuch Language. Hob, 268. R. 1 Ro. 74. A. Mar. 2, 16. 
Dan. 146. 

And 7 Averment, that they underſtood Linguam Romanam, is not ſuf. 
* ient, where the Words were Latin; for that imports Italian. 1 Rl. 74. 

4. 30. 
2 But, if he alledge the Speaking to be palam, et publice, &c. it is ſufficient 
without ſaying in FTI, ef auditu. R. after Verdict, Cro. E. 86 1. 
Dan. 168. 
So, ſpeaking in Præſentia, without ſa ying, auditu; for it ſhall be intended 
in their 88. R. after Verdict, Cro. El, 486. Ney 57. K. 2 Cxo. 39 
R. Cro. Car. 199. Dan. 168. 
And, ifin the firſt Count it be ſaid, in praſentia et auditu, and omitted 
in the ſecond Count, yet it is ſufficient. R. 2 Lev. 193. 

So, if the Words * ſh, tho peculiar to the Dialect of any Country 
the Signification need not ry 4 explained; for the Coutt ought to take Notice 
of the — of all Engl, 12 Words. Dan. 161, Vide Poft, (G. 6. 


(G. 5.) Muſt ſhew a malicious Intent. 


So the Declaration muſt ſhew a malicious Intent i in the Defendant. 
But it is ſufficient to ſay, als diait without, malitiose. R. Mo. 4 4 
Ow.'51, Ney 35. | 
Or, Machinans pejorare dinit. Dan, 166. 


(6. 6.) Muſt alledge exprefily, what Words were fooken 


So the Declaration muſt expreſsly alledge, what Words were 
And therefore, if it ſays, 'quod Pofendan dixit bac verba, vel confi 
it is bad for the Uncertainty. K. Cro. El. 6a 5. 

0 = verba, quorum tenor ſequitur in hæc verba, Thou, Sc. R. Cro, E. 
945, 857. 

Or, "il tides i ofeliges Zum ſequent equentem. ne 5. Mod. 72. Adm. tho Tent 
is ſufficient for a L, for Tenor im y or Tranſcript; and then- 
fore, if the Words, quorum tenor, Gc. are gh or ond, it may be compared with 
the original Libel; but there cannot be a Tenor of Words; and therefore, i 
te» are alledged juxta tenorem ſequentem, it has never been allowed, 
Sal. 661. 

But it is ſufficient to od dixit verba prout in bis Anglicanis ori 
ſequ entibus, R. Cro. El. 1 1 
And the Plaintiff need not give the Signif cation of any Engliſh 6 Wers 

tho they are unuſual, and peculiar to a particular Country ; a8, Healer 
Thieves, &c. 1 Rol. 86. J. 5. Vide Ante, (G. 4.) | 

So, tho' they are Welch Words, he need not gre the Signfeetion in by 
Declaration . I Rel. 86. J. 50. 
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(G. 7.) And, that they were ſpoken of the Plaintiff. 


The Words muſt be expreſsly alledged to be ſpoken of the Plaintiff; and 
therefore, if the Declaration does not ſay, quod Defendens dixit de Querente, 
or Words tantamount, it is bad, generally. R. 1 Rol. 85. J. 20. | 
Tho! it be, Dixit, He (innuendo, the Plaintiff.) R. 2 Cro. 126. | 
But, if the Declaration be, quod dixit eidem Querenti, Thou, &c. that is 
tantamount, as if it had ſaid, de Querente. R. 2 Cro. 39. | 
So, if the Words are in the ſecond Perſon, Thou, &c. and the Plaintiff 
alledge a Colloquium cum Querente, it is ſufficient; tho' he do not ſay, that 
the Speaking was de Querente, or eidem Querenti. R. 1 Rol. 85. J. 3o. 
So, if he alledge, that the Speaking was de Querente, tho' the Words are, 
Thou, Cc. it is ſufficient. R. 2 Cre. 39. 
| Yet, a Colloquium de Querente is not ſufficient, where the Words are in the 
third perſon, He, &c. without faying alſo, that the Speaking was de Qye- 
tante, or, eidem Querenti. R. 1 Rol. 85. J. 25. 1 Sid. 52. 
: It is not neceſſary to alledge with whom the Colloquium was; for perhaps 
he did not know. R. 2 Jon. 5. 


Dub. Ray. 86, 7. 


(G. 8.) When an Averment is neceſſary. 


If the Speaking be of a Man by a Character, or Deſcription, which 
may be affixed to ſeveral, it is not ſufficient to ſay, quod dixit de Querente, 
or, Querenti, or that he had a Colloquium de Querente ; as, if he ſay, Thy Son, 
Brother, Landlord, &c. or, My Father, Son, Gc. is a Thief; but the Decla- 
ration muſt aver, that the Plaintiff was his Brother, Landlord, Father; 
Se. R. after Verdict, 1 Rol. 84. I. 15, 30, 50.85. J. 45. Dub. after Fer- 
did, Cro. Car. 177. R. after Verdict, Cro. Car. 443. Jon. 376. R. Cro. 

El. 416. Vide 1 Rol. 79. H. F 
But where the Speaking denotes any particular Perſon, tho' it be by his 
Trade, Profeſſion, &c. it is ſufficient to alledge a Colloquium de Querente, 
= without other Averment: As, if one ſay, Capt. T. the Villain T. &c. it is 
vot neceſſary to aver, that he was a Captain, Sc. R. 1 Rol. 84. J. 43. 85. 
= /.5, 15. Vide 1 Rol. 79. H. : | Tight 


S5, if he fay, T. innuendo, the Plaintif, where the Speaking is alledged 
| of the Plaintiff, it is ſufficient, R. 1 Sid. 52. 


So, if the Speaking is alledged of the Plaintiff, and it is ſaid, 7. is ly 


 Averment. R. C. El. 429. | LET 1085 

If an Action de Scandalis Magnatum alledge the Speaking to the Servant 
of an Earl, and Speaking of the Earl, it is ſufficient, without an Aver- 
ment, that he was an Earl at the Time of the Speaking. R. Cro. Car. 136. 

on. 194. | TO. 
7 If the Words have Relation to another Fact, there muſt be an Averment 
of ſuch Fact: As, if one ſay, He is as great a Thief as any in England, or in 
ſuch a Gaol, Sc. it mult be averred, that there are Thieves in England, or in the 

laid Gaol. R. Cro. El. 214. Tel. go. Dan. 151. R. 2 Cro. 687. Hut. 72. 
Were was no Robbery within 40 Miles of M. but thou hadſt an Hand in it; 
it muſt be averred, that a Robbery was committed within 40 Miles of V. 
R. Cro. El. 308, 342. 2 Rol. g2. 5 3 
He took a falſe Oath at the Aſiſes; it muſt be averred, that he was ſworn 
there. R. Mar. 7, ere „„ 


Ys 


And a general Allegation is ſufficient ; as, habens Colloquium de arte ſud. | 


W Brother, he, (innuendo the Plaintiff,) &c. it is ſufficient, without other 
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If the Words import, that A. ſaid the Words to him; it muſt be averre l 
that A. did not fay them. R. 1 Lev. 82. 

Where an Averment is neceſſary, it ſhall not be ſupplied by an Innuendh. 
1 Rol. 83. 5 125. Hob. 6. | : 


(G. 9.) When not. 


But where the Words admit, or import ſuch Fact, no Averment of the 
Fact is neceſſary: As, if one fay, He killed A. No Averment is neceſſary, 
That A. was killed, or is dead. Dan. 150. 1 Sia. 53. 1 Vent. 117. R 
Cro. El. 823. 

So, if he ſay, He poiſoned A. if he does not appear upon the Record to be 
alive. Dan. 151. R. cont, Hob. 6. Acc. 1 Sid. 227. 

I have indicted A. for Perjury; there is no need of an Averment, that he 
was indicted. Semb. 1 Sid. 227. 

He cannot read a Declarati on; there 1s no need of an Averment, that he 
can. R. 1 Lev. 297. 

So, if he ſay, A. will prove the Plaintiff laid, he killed a ; Man, Sc. ity 
not neceſſary to aver, That no one can prove it; for the Words are not 
ſpoken as the Relation of another, but his own Undertaking, that _ 2 
perſon will prove, &c, R. 3 Lev. 171. 

So, where the Words have Relation to a Thing I it need not be 
averred. Vide Pleader, (C. 78.) 

As, if one fay, A. ſure as God governs the Werld, he is a Traitor; ther 
is no need to aver, that God governs the World. 1 Sid. 53. 

He is a Witch as ſure as A. who was hanged for it ; it is not — to 
aver, that A. was hanged. 1 Sid. 52. 
| So, where it was faid, As ſure as King Famer 5 governs tis Realm; at 
Averment was not neceflary. 1-518. 53. 

He is a perjured Rogue as well as J; there is no need of an Averment, 
that he is perjured.; for it is admitted by the Speaking. R. 1 Lev. 65. 
So, where the Words are actionable without thoſe that are Relative, there 

is no need of an Averment of the Thing, to which the Relation is made 
As, if one ſay, He is a Thief, and hath ole more Goods than 1 am worth; u 
Averment is not neceſſary of, How much he is worth. R. 2 Bul. 142. 

When Words are uncertain in themſelves, an Averment cannot aſcertal 
them. 1 Rol. 79. H. 81.1. 25. Vide Ante, (F. 14.) 

As, if a Man ſay, Thou didſi throw thy "Board into the Dock at W. a0 
| Averment, that a Child was found there dead, does not make the Word 

actionable. R. 1 Rol. 79. I. 7. 
So, an Averment ſhall not enforce Words contrary to their proper Sign: 
fication. 1 Rol. 86. J. 30. 


ww N my 33 = 
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(6. 10.) Words explained by an Tanuendo. 


The Plaintiff muſt explain the Words by an Tomends.. 
But the Hinuendb only explains, and does not inlarge the Words. 1 NI. 
n 
As, He forged this Warrant, Warrantum per Vi icecomitem 2 Cafias IH 

nuendo, is not ſufficient. Hob. 1 

So, an Innuendo does not aſcertain Words which are uncertain in theme 
ſelves. 1 Brownl. - 

As, 4 Prieft, (innuendo a Popiſh Pricſt 0 gave him the Euchari 1 Fe) ext 
treme Unction. Cont. 3 Lev. 68, 


ACTION upon the Caſe for Defamation. 
Tie u forfworn before Juſlice S. innuendo A. S. Juſtice of Peace. R. 
% hve A. was at N; innuendo N. in Com. D. ubi revera non fuit apud 
" brad. R. Sal. 513. 3 | 
7 18 innuendo the Plaintiff, is a Thief; without an Averment, 
that the Speaking was to the Son of the Plaintiff, R. Cro. Car. qa. 
And, if the Innuendo be repugnant, it is void. 1 Rol. 83. J. 50. 84. J. F. 
As, if a Feme-Covert ſay, You ſtole my Faggots, innuendo the Faggots of the 
= Huſband and his Wife. R. Pal. 358. 


(G. 11.) Special Damage alledged. 
If there be an Action for Words, which are not actionable without a 


ſuſtained. Jon. 196. . | 5 
So, in an Action upon the Caſe for the Slander of a Title. R. Jon. 196. 


And it is not ſufficient to ſay, per quod he loft the Sale of his Land. R. 
* 7 But, In an Action upon the Caſe for Slander of a Perſon, it is ſuffi- 
W cicnt to ſay, ad damnum, &c. without ſhewing any ſpecial Damage. R. 


Jon. 196. a 93 
Tho' it be for Words againſt him in his Profeſſion. Jon. 196. 


Plea to an Action foꝛ WMozds. 
8 V. zde P leader, (2 L. 2, &c.) 
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A CTION upon the Caſe for a Diſturbance. 
(A) When it lies. 85 
5 (A. I ) For a Diſturbance in a common. 5 


I 0 O an Action upon the Caſe lies for 2 Diſturbance in the Enjoyment of 
that, in which a Man has a Right or Intereſt: As, in Diſturbance of 

his Common by an Incloſure, per quod uti non paſſit. Vide 2 Cro. 629. 
Or, by ploughing it. 2 Leo. 184. Cro. EI 198. e 


R. 9 Co. 112. Lut. 102, z. „ | 
Or, by putting Conies there, per quod, &c. 1 Rol. 106. J. 25. Dan. 175. 
„ Fide infre. < . | 
| Or, by digging Turfs, and carrying them away with Horſes Herbam 
ibidem conculcando, per quod, &c. for tho' the Common has no Damage by 
| the digging and carrying away the Turfs, yet the coming with Horſes and 
ain upon the Graſs is a Prejudice to the Common. R. 1 Rol. 89. J. 40. 
an. 174. | | | 5 Be 


Lut. 107. Vide Common, (I.) 


ſpecial Damage, the Plaintiff muſt alledge the particular Damage he has 


Or, by ſurcharging the common ; whereby he has not ſufficient Common. 
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Or, by putting Cattle there, per quod in tam amplo modo habere non poſſit. 


But 
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gore R. Lut. 107. 


| he ſhew, that he was choſen oy the Pariſh, and had certain Fees, Dub, 


ACTI ON upon the Caſe for a Diſturbance. 
But it does not lie, if the Lord of the Manor 2 Conies upon the Com- 


mon. R. Lut. 107, 8. Cont. Jon. 12. Vide ſupra. 
Or, if the Lord put his Cattle there, per quod tam _ modo uti yy 


(A. 0 In a Way. 


So, for a Didarbincs' in the Enjoyment of his Way, by ſtopping i i, br 
quod uti non pgſit. 3 Lev. 266. 1 Vent. 275. R. 2 Vent. 186. | 

Be it a Way by Reſervation, Or Grant, or Preſcription. I Rol. 10, 
J. 

80 for ploughing up the Land, through which the Way lies. 2 Rel, 140. 
J. 7. Semb. Cro. El. 198. LY. 

Tho' it be a Way to his Freehold, for which an Aſſiſe lies. R. Cry 
El. (466.) R. Cro. El. 845. 1 Rol. 104. J. 30. Semb. Cro. El. 199. 

So, for damaging the "IP by Carriages, ita quod it is of no Uk; 
. 


a. 3.) In a Seat in a Church. 


So, for a Diſturbance in a Seat in the Iſle of a Church, where a Man has 
a Right by Preſcription. R. 1 Sid. 88, 203. Ray. 52. 1 Lev nn, 
„„ A 8 £40. 1903- N. 3 Lev. 73. Vide Efghſe, (G. = 

Or, 15 Nave Eccigicæ. Semb. Hob. * 

Or, in the Chancel. Semb. Noy 1 

Or, for the firſt Place, Gc. in a Seat. Vide 1 Sid. 3g. 2 Ny 133. 

And againſt a Stranger, it is ſufficient to declare upon his Poſſeſſion, with- 
out alledging Uſage to repair, Preſcription, or other Ground of the Adtion 
for it is ſufficient to be proved in Evidence. R. 3 Lev. 73, 4. Me 2 Lev. 193. 
R. 1 Lev. 71. 1 Sid. 88, 203. Vide in Plad'r: (C. 39.) 

So, it is ſufficient to ay, that the Defendant diſturbed ie, without men- 
tioning * how the Diſturbance was. R. Bridg. 4. 


(A. 4.) In Foldage. 


So, for a Diſturbance in his Foldage, by putting Cattle l into the Land 
where Sheep to be folded ought to feed, per quod Jaldagium habere nun 
potuit. 

By erecting Herdals in his Land, where the Foldage ought to be, without 
Licence of the Lord contrary to the Cuſtom. | R Lai 


(A. 5) In an Office. 


So, for a Diſturbance in the Enjoyment of the Profits of his Office 
Mp. 706. 2. Ener. o. bree eee, PALE FS , 
But, it 3 not lick for a Biſterbancg in the Office of os Pariſh Clerk; une 


Sal. 468. 
So, it lies if a Man diſturb another in the Execution of his Office: As 
if when an Officer is taking the Poll for an Election of a new Officer, 4 
takes his Papers from him. R. 2 Med. 228. 
Z . a Min do not py: to the Poſt-Maſter the ancient Fees of his Office 
at. 87 


/ 


(4.6) | 


A C * ION upon the Caſe for a Diſturbance, 2217 


(A. 60 Or, other Poſſeſſion. 


Or, other Poſſeſſion : As, if a Lord of a Manor preſcribe to have Toll, 
and be diſturbed in the collecting of it. 1 Rol. 106. J. 40, 43. 
bor, preſcribe for him and his Tenants to be quit of Toll, and Toll is 
g collefted of them. R. 1 Rol. 105. J. 10. 107. l. 5. 
38o, if the Lord of a Leet be diſturbed in holding his Court. 1 Rl 106. 
3 65 in collecting the Fines, Amerciaments, Sc. impoſed at the Leet. 
1 Rol. 106. J. 45. 
or, his Tenants are impoveriſhed by Diſtreſſes to come to another Court. 
1 106. J. 52. 
4 ; So, if a Man diſturb the Servants of another in the colleQing of his Tithes 
_ duc. 1 Rol. 107. J. 7. 
= Or, diſturb a Leſſor in his Entry to view, whether the Leſſee hath com- 
mitted Waſte: R. 1 Rol. 109. J. 5. 
If a Man take Toll of him, who ought to paſs a Ferry Toll-Free, R. 
1 Sal. 12. 
If a Man prevent a Parilhioner from entring into the Veſtry Room, where 
| he had a Right to be CT 2 Mod. Ca. 52, 354. 


| (B) The Proceeding in an Attion fo a Piturdance. 


(B. 1.) The Declaration, 


N an Action upon the Caſe for a e e againſt a Wrong - doer, it 
is ſufficient, that the Plaintiff in his Declaration ſays, habere debet; with- 
| out ſhewing a Title by Grant, or by Preſcription. Vide in Pleeder, (C. 39.) 
| 'Tho' the Plaintiff be a Copyholder. 7 — 12.6. 
Yet he may intitle himſelf = Cuſtom, or Preſcription, 
And, a Variance found by Verdict from the Preſcription alledged, is only 
| Inducement, and does not hurt. R. 2 Cv. 630. 
And in ſuch Caſe, the Cuſtom cannot be applied to a particular Houſe, 
| Sc. R. Lut. 127, 8. 
So it is ſufficient, that the Plaintiff * a Seiſin in Fee of the Meſ- 
ſuage, c. to which the Thing, in which he was diſturbed belongs; with- 
out ſay ing, that it was an ancient Meſſuage, &c. R. 2 Cro. 605, 
So it is ſufficient to alledge a Diſturbance generally ; without ſhewing 
the particular Manner of the Diſturbance. ' R. 2 Cro. 606. Yide Bridg. 4. 
But the Declaration ought to ſhew the Certainty of the Thing, in 
| which the Diſturbance is alledged: As, in an Action upon the Caſe for 
ſtopping his Way, it ought to alledge the Terminus ad guem the Way goes, 
R. after Verdict, 1 Brownl. 6, Nel. 164. 
| And likewiſe the Terminus 4 quo. Tel. 164. Vide in Chimin, (D. 2.) 
And, whether it be a Foot-Way, Horſe-Way, or Cart-Way. 25. 164. 
So, if the Plaintiff alledge a Way in pecid paſture, it is bad for the Un- 
certainty. R. after Verdict, Lut. 124. 
So, if the Plaintiff preſcribe for a Way to ſuch a Cloſe, he muſt ſhew a 
Title to the Cloſe. Lat. 160. 
Otherwiſe, if the Way claimed be to a High-Street. | | 
Or, to a Common Field. R. Laf. 160. 6 | 
80, if he alledge a Preſcription, he muſt ſhew a Seiffn m Fee 3 in B. to the 
Cloſe to which, &c. and derive a Title under H: for it is not ſufficient to 
Vor. I. L 11 .- fſhew 


M A 8 T 1 0 N upon the Cale for a Diſturbance, 


ſhew- A particular Eftate, without ſaying, from whom. it is derived, Ml 
Ca. 4. 
So, if a Pariſhioner $0 a Diſturbance of his Entry into the Veſtry. 
Room, he muſt ſhew, that he had a 1 to enter there. R. 2 Mad, 


Ca. 354+ 
| (B. 2.) The Plea, Ge. 


To an Action upon the Caſe for a Diſturbance, the Defendant ſhall plead 
3 the General Iſſue, Not Guilty. Lut. 125, 6. 

So the Defendant may plead, That he put his Cattle there as Lord, or, by 

the Leave of the Lord of the Manor. 2 Mod. 6. 

- 'And he muſt alledge, That the Plaintiff bath ſufficient Common. 2 Mod. 6. 
So, for a Diſturbance in a Common, he may plead ſpecially, That #, 
=... BE Defendant, or ſuch an one under whom the Defendant claims, has Commun 
1 there. Lut. 103. 
5 And, if the Action be for ſurcharging the Common, the Plaintiff may 
= . | traverſe the Sufficiency of the Common. R. Lut. 107. 
$ e Otherwiſe, if the Action be for a Diſturbance, whereby he has it not in 
=_ tam amplo modo. R. Lut. 107. 

But the Defendant cannot plead, That being Lord of the Manor be dig 
there for Coal, Gc. for if it be a good Plea, it amounts to the General Hue, 

Not Guilty. R. 1 Sid. 106. Vide in Pleader, (E. ” ) | 
That he erected a Bridge i in the Place of a Perry. R. 3 Med. 294. Vide 
1 Sul. 12. 
So, for a Diſburbance in a Way, the Defendant may lend, Net Guilty, 
1 Or, That A. had a Right to a Way there, and the Defengant uſed it as Ser. 

| vant to him. Lut. 112. 
To which the Plaintiff _ reply, That the Way was uſed to other Land, 
| Lut, 113. 

So, if the Plaintiff claim a Way 1. Neceſſity, the Defendant may pleal 
That the Plaintiff has another convenient Way. R. Mod. Ca. 4. 
_ Otherwiſe, where he claims by Grant, or Preſcription. | Med Ca. 4. 
In an Action for Diſturbance in a Seat in a Church, it is not ſufficient to 
= by the Plea, That A. Lord of the Manor was ſei iſed of the Chancel, I, 
Sc. where the Seat i is, and by his Command the Defendant ſat there, whit 
is the ſame Difturbance ; for the Freehold of the Church cannot be in the 
Lord, RK. NE $ Vide Ante, (A. 3. ö 


A 0 T "I O N upon che Caſe for Misfeaſance 


( When it lies, 


(A. 1.) For Misfeaſance i in an Officer. 


22 So an Action upon the Caſe lies for Misfeaſance: As, if an Officer miſde 
F oy — mean himſelf in his Office by any Fa De quo, vide Action upon the Ciſ 
(4. 6.— for Deceipt, (A. 6.) 
0 wo * Or, otherwiſe miſbehave himſelf in his Office; As, if a Sheriff imbezil a 
dn RY delivered to him. 1 Rol. 93. L. 11. 2 * 451. of 
"s 


3 


A C T I O N upon the Caſe for Misfeaſance. 


Or, return too ſmall Iſſues. 1 Rol. 93. J. 45. Vide 2 Inft. 452. 
Or, return a Juror, who ſhewed him his Charter of Exemption, and de- 
SW jivered him the Writ de allocandd. 2 Inſt. 130. | 
o, if a Prothonotary of C. B. award a Superſedeas irregularly, to Proceſs 
upon which A. is arreſted at the Suit of another. Semb. Lut. 96. 
So, if the Mayor of London, at the Election of a Bridge-Maſter, refuſe 
a Poll, where by Cuſtom it ought to be granted, per quod the Plaintiff loſt 
his Office. Per three J. et aff. in Error per tot. Cur.” 1 Vent. 206. 
2 Vent. 25, 2 Lev. 50. f . 
__ 1a Mayor refuſe the Vote of a Freeman, at the Election of a new Mayor, 
; : Semb. 2 Lev, 2 50. | | ; g 
50, if a Mayor, at the Election of a Burgeſs for Parliament, refuſe the 
vote of a Freeman. Cont. per three J. but Holt acc. and the Judgment was 


= 7-vr/d in Parliament, between Aſhby and White, Mod. Ca. 48. 1 Sal. 20, 


N | Vide Action upon the Caſe, (B. 8. . 
S5, if a Juſtice of Peace refuſe an Examination upon the Sf. 27 Eliz, 


C | after a Robbery ; for it is only Miniſterial, and not Judicial. Semb. 1 Leo. | 


= 323. Vide Hundred, (C. .)) | © Ig - 
lf a Judge of an inferior Court proceed to Judgment, and Execution, after 
an Habeas Corpus delivered to him. R. 3 Leo. 99. | 

= For Neglect in an Officer, Vide Action upon the Caſe for Negligence, 


N (A. 2.) In any Perſon, contrary to the Obligation of the Law. 


So an Action upon the Caſe lies for Misfeaſance in any Perſon, contrary 


to the Obligation of the Law: As, if Tenant by Statute Merchant cut down 


= Timber Trees, the Value may be recovered in a Scire Facias ad Computan- 
dum; but for the Damage over and above the Value of the Trees, an Action 
lies by him in the Reverſion. 1 Rol. 103. J. 35, N 
If the Lord of a Manor cut down Timber growing upon Copyholds 
= within a Manor, where the Copyholders preſcribe to have the Toppings, 


= tho' the Lord take only the Bodies, R. 1 Rol. 108, J. 10. Vide Copy- 


= 50 it lies by a Copyholder againſt a Stranger, that cuts down his Trees. 
3 Lev. 131. hs 06” 5 | 


If a Copyholder for Life commit Waſte, an Action _ the Caſe 


lies by bim in the Remainder, Dub. 3 Lev. 131. Vide in Copybold, 


(K. 7.). Vide Poſt, (A. 6.) 

W upon the Caſe lies againſt him by the firſt Leſſee. R. Jon. 224. 
So, if a Leſſee for Life, or Years, commit Waſte, the Leſſor may 

| waive his Action for the Waſte, and have an Action upon the Caſe. 


an Under-Leſſee take Planks, Ge. fixed to the Freehold, an Action 


So the Lord of a Manor may have an Action upon the Caſe againſt a 


Stranger, who cuts down Trees upon a Tenement of his Copyholder, for 
the Prejudice to his Inheritance. 3 Lev. 131. 5 
do a Reverſioner, (as well as a Leſſee for Years in reſpect of his Poſſeſ- 


fion,) may have an Action upon the Caſe for ſurrounding his Land, whereby 
his Trees became corrupt and putrid, for the Prejudice to his Inheritance. 


K-32 £00. 200 © - „ = ay 

Or, for an Houſe built, or other Prejudice to his Inheritance. 3 Lev. 1371. 
So, if a Man enter upon the King's Farmer, and take the Profits, per guod 

the Farmer cannot pay his Rent. 1 Rol. 106, J. 2. 43 


— 


1 
* 


Cx 4 | | — So, | 
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Nie | Adin 
upon the Caſe 
p 6 + De. taking: As, if Goods are delivered to another to keep them ſafely, he un- 


For eigen ſtolen, he ſhall anſwer for them. Co. Lit. 89.4. R. 4 Co. 83. ö. Cy, 


A C T IO N upon the Cafe for W 


80, if the King grant the ſole Manufacture of ſuch a Commodity, (ſu 
poſing the Grant good, ) an Action upon the Caſe lies by the Grantee againſt 
any other, who manufactures it. 1 Rol, 106. J. 15. 

If the Lord of a Manor ſeize Goods as Waife, Eſtray, &c. an Action 
upon the Caſe lies for miſuſing of them, if there was freſh Suit; or it wi, 
within a Year. R. 2 Leo. 192, 3. Vide in Waife, (A. 2.—F. ) 

If the Owner of a F Wy extort Toll for * not due. Garth, 14. 


(a3 I to his Under 
80 an Action upon the Caſe lies, if any one act contrary to his Under. 


dertakes to keep them againſt all Events; and therefore, if they are loſt q 


El. 815. If there was a voluntary Default in him, and not otherwiſe, 
Hut, between Coggs and Bernard, in B. R. ages. 2 Ant. ( een Cm 
Report 5133, 133.) 

So, if they An to "TRY Scully, to keep; for, to keep, and, to 
keep ſafely, are all one. Co. Lit. 89. a. 4 Co. 83. b. Cont.” - Holt & 
Crime Paſch. 2 Ann. between Coggs and Bernard; for he is bound only 
to keep them as his own. (Reported Comyns 5 Reports 133, 134, 135.) 
| Otherwiſe, if they are delivered to be kept as his own Goods ; for there 
he ſhall not anſwer for them, if they are ſtolen. Co. Lit. 89. a. 4 Co. 83. l. 

Or, if they are delivered as a Pledge, and are ſtolen before the Money 
tendered. Co. Lit. 89. 4. 4 Co. 83. 6. 0 
. 50 they are Aalen ane a Tender, 29 AF. #1 28, Co. Lit. 89. 4 
4 C. 83. 

Or, if they are dead in a Cheſt, of which the Bailor has th Ke 
tho the Chelt be ſtolen, the Bailee ſhall not anſwer ; for he had not 
Truſt of it. Co. Lit. 89. 8: 4@:b3Þ$ 

And in theſe Caſes the Bailee ſhall not be charged upon a Stealing, f 07 
there was a Neglect in him; as, if he did not ſhut the Door, Gc. for he 
not bound to keep them with more Care than he does his own. Pe 
Cur. Paſch. 2 Ann. B. R. between C 2 and Bernard, ( Reported. Comm: 
8 133, 134, 135. 

So, if any one undertake to carry Goods, &c. for others, and they mi | 
carry, or are loſt y his Default, an Action upon the Caſe lies ad him. 
R. Paſch. 2 Ann. B. R. between Coggs and Bernard, 1 Sal. me (Reporte 
| Compns's Reports 133.) 

- fa he 8 a without the for he N to carry ben and 

erefore ought, at his Vide Coggs and Ber Reported © 5 
Reports 133, 136.) Sal. 26. - kl : Ty 

o, if any one lends a Horſe, other Thing he Hire, and the petſn 
mise it, an Action upon. the Caſe lies againſt him. Lat. 98. N. 
2 Leo. 104. J 

Or, if he undertake to ke it fly, and it is ſtolen. Dub. Mo. 53 


ve 


Les M g. ty 


. 4.) And an Action lies for Mafeaſance, cho the Damage 
happen by Miſadventure. | 
Tho the Misfeafance be by Miſadvanture : As, if a Man ſhoot with i 


Gun at a Bird, and therehy in a Fire which conſumes the Hauſe of a: 
cher. R. Co. El. 10. 


2 | 5 3 80 


89922 


4 the Timber is rotted, or corrupted. 'R. 1 Rol. 104. /. 


ACT 1 O N upon the Caſe for Misfeaſance. 
8 if a Lelſee for Years permit his Houſe to be conſumed by Fire. Per 


. Cro. Bl, (461.) but there was no Judgment, ar dicitur. Cu. Bl.777. 
L Vi = Afi upon the Caſe for Neghgence, (A. 34) 


(A. 5.) In Contempt of the Proceſs of the 13 


80 an Action upon the Caſe lies for Misfeaſance i in Contempt of the 
Proceſs of the Law : As, if a Man proceed in the Admiralty, or 8 11 K 
Court, Sc. after a Prohibition delivered, (when a Prohibition lies.) 

10% . 1 

„ 4 So, if a Sheriff permit an Eſcape. Vide AZtion- upon the Caſe fir Net- 
Z Ki, (A. 2.) 

FI , So, if a Priſoner eſcape, whereby the Sheriff is charg ed, an Fa u 

== the Caſe lies by the Sheriff againſt the Priſoner. D. 1 = 52.6, Mo. . 


= & M. 597. Cro. El. 237. Adm. Lut. 64. 


= &, n a Gaoler permit a voluntary Eſcape, an Addion lies againſt him. 

11 Sal. 1 

: So, if a Man make Reſcue of a Perſon arreſted upon meſne, or judicial 

= Proceſs. R. 2 Co. 419. R. 2 Co. 486. R. 2 Car. 109. Vide in 

Or, of Goods taken in Ezecutian, 

Y Or, of Goods diftrained for Rent, or other Duty, or Damage-fraſoe. 

if F. N. B. 101, 102. Reg. 117. : 

| K a Reſco to the Servant is a Re to the Sheriff himſelf. 
H. 

1 the Aftion lies by the Party to the Suit, in which the Arreſt was. 

R. 2 Cro. 486. Cre. Car, 10g. 2 Nl. en Ld EE 

Or, by the Sheriff. 


(A. 6.) For a . Muſeaſaxoe. 


£ So an Action upon the Caſe lies for any malicious Act to the Damage of 
another: As, if a Man pulls down Tiles, or the Wall of a Houſe, whereby 


5. 
IF a Man lie in wait to take another for his Villein. 1 Fol. 107, 


H- 
If he threaten the Tenants of another, ne ond ar from * 
Ty 1 Kol. 108. 1,2, 


Ie Min, hs to oecu TY ull down, or deface 
E the Windows. R. Cro. Car. 187. 10 * e wy 
So s Leffor may maintain an Action upon che Caſe againſt a Lilies 
for Waſt done, and need not bring an Aion of Waſt. Pe- Pemberton, 
f Lr 131. Vide Ante, (A. 2.) Vid Action upon the Caſe for Negligence, 
8 he, who has the Reverſion, or Remainder in Fee of a Copyhold, 
againſt the Tenant for Life of the ſame Land, if he cuts down Timber. Dub. 
3 Lev. 131. Vide Copybold, (K. 7.) Vide Ante, 3 
So, if a Stranger hinder the Leſſor from entering upon the Land, to view, 
whether Waſt be committed, R. 1 Rol. 109. J. 5. 


— 


} 
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* 34 to the Declaration, and pt in an Adtion pu 4 Caſe for Mu 


* 
_ 


ACTION upon the Caſe for Misfeaſance. 
If a Parſon pet mit his Tithes after Notice to lie. upon the Land to the 
Prejudice of the Owner, unleſs he hinders the Removal. R. 1R 
J. $0, 35. Lat. 8. 
So, So, if the Owner hinder the Parſon from carrying off his Tithe, 

2 Inſt, 650. 
So, if a Pariſhioner by Cuſtom ought to deliyer to the Parſon 10 mn 
Cheeſes i in Lieu.of Tithe-Milk, and he tender them to the Parſon, why u. 


fuſes them, and permits them to remain at his Houſe, whereby his House 
is damaged; an Action lies againſt the Parſon. Semb. Godb, 329. Pal. 341, 


Ley 6g, 2 Rol. 328. 

If a Parſon, &c. remove a Grave-ſtone, or Coat-armour of one deceaſed, 
out of the Church. Gogb. 200. 

So, if a Man entice a' Servant, or Apprentice out of another s Service 
2 Rol. 5 56. J. 20. 

Or, retain him, knowing that he departed without Licence. R. 2 Lev. iz. 
Semb. 1 Leo. 240. 

So, if a Man malitios? take a falſe Oath before a Committee, wherehy 
the Plaintiff is damaged: But whether it lies before a Conviction for ts 
ii sos. 
io a Man malitiosè 2 a Woman to be his Wife, whereby ſhe loſe her 

e. R. 1 Sid. 79, 80. 1 Lev. 53- 

If a Man make a falſe Afidavzt, and petition the Commiſſioners of the 

Cuſtoms upon it, OY another "on his W 5 Na 1 Lev. 119. 


ol, 10g. 


(5) when i does not lie. 


8B UT an AQtion upon the Caſe does not lie for ein Skimmington, ” 
whereby the Plaintiff is diſgraced. R. Ray. 401. I Vent. 348. 
So an Aon upon the Caſe does not lie, here a Man has not ſufficent 
Notice of his Duty ; 

As, if a Sheriff return a Juror, wha 3 Fe A Charter of b 
if he had not the Writ de Allacande; for the Sheriff cannot make a Jud. 
ment of the Validity of the Charter. 2 bf. 1 30. | 


o F * 
2 * 
* N ” 


. ance, Vide i in Pleader, (2 O.) | „„ | 


. .. Vide more concerning Mixfeafance or W 3 Leet, © 2, * 
' —Officer, (K. 3.) — Parkament, (G. 3.1L. 34, 35, 44. 4) — Fun 
D. 54.)—Fiſcount, (D. 2.) | 
Far Milemomver, In an Attorny. Vide Attorny, (B. I . ? 
a Coroner. Vide Officer, (G. 14, 15.) | 
a j;adge, or Nn Vide in Courts, 0. . 
JJ oo AT TY 
w———— In a Jury, huge I] Vide Pleader, 8. 6, 47.) 
Sq ei 5m Labgurers, anc YO: 2 . Hr 
e 


2 


ft 

* 
. 
* 
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ACTION upon the Caſe for Negligence. 
A) When it lies. 


(A. 1.) For Negligence in a Man's Truſt. 
Jo an Action upon the Caſe lies for a Negligence in a Man's Duty, Fide dane 


tho it be a Nonfeaſance; as, if * the Negligence of a Servant, Cattle f 1 
L „ A. 8.) 


(A. 2.) In his Office. 
$ it lies againſt an Officer for a Neglect of the Duty of his Office: As, Vi. gain 


fifa a Sheriff do not return a Writ. 1 Rol. 93. J. 1 1, 20. OM X 1 


Do not levy expenſas Militis. 1 Rol. 93. J. 42. (A. 6. For 

Do not ſummon the Tenant in a Real Action, whereby he loſes by De- * 
fault I Rol. 10 5. I. 4 4% 0 

Will not execute a Writ of Seiſin. 2 Vent. 25. 

Or, return a Writ de Coronatore eligendo. 2 Vent. 26. 

So, if he do not deliver to the new Sheriff a Super ſedeas, &c. by Reaſon 


4 of which the Plaintiff 1 is taken in Execution de novo. 1 Mod. 222. 2 


Mod. 217. 
So, if an Officer, whoſe Buſineſs it is, refuſe to incoll a Deed within 


| the fix Months. KR. 1 Rol. 108. J. 42. 


* 
a, 


If an Archdeacon will not induct a Clerk admitted. and inſtituted R. | 


| 1 Rol. 108. J. 50. 


If an Ordinary admit the Clerk of another Patron, contrary to a Verdict $ 


| | in a jure Patronatus. 2 Vent. 26, 


If he do not take Caution of a Perſon excommunicated, before be be aſ- 


1 ſoiled, if it be required. D. Ray. 226. 


80, if a Mayor at the Election of a Bridge-Maſter refaſs a Poll, which 


| is uſual, and return another elected. Per three J. and affirmed in Error 


per tot cur. I Vent. 206. 2 Vent. 2 5. 2 Lev. 50. Vide Action upon the 


E Caſe for Misfeaſance, (A. 1.) 


If a Lord in Ancient Demeſue refuſe to hold his Court, 1 Bol, 108. J. 15. 


| Pide Action upon the Caſe, (B. 8.) 


If the Chief Magiſtrate of a Borough r refuſe the Vows o him, who "2208 


Right. Cont. Per three F. Holt acc. in B. R. but this Judgment. was in 80 


Houſe: of Peers reverſed by fifty Peers, and all the other Judges, exce 
Trevor and Price, and ſixteen Peers. 1 al. 20. Vide Attion hen the Caſe 


(B. 8.) Vide Action upon the Caſe for Misfeaſance, (A. 1.) 


So, if a Sheriff, &c. permit an Eſcape upon meſne, or judicial 2 an 


F Action n the Caſe lies againſt him by the Common Law. 2 Inft. 382. 
K. 1 Rol. gg. J. 10, 15. 2 Cre. 289. Lut. 71, 129. 


Bo, if he permit a Recos upon judicial Proceſs, R. Mar. 1. E. 


3 Lev. 46. Vide Action upon the Caſe for Misfeaſance, (A. 5.) 


Otherwiſe, if the Reſcous' be upon meſne Proceſs, "Mar. I, R 
3 Lev. 46. 


So, if he permit the Eſcape of a Man committed by the Commiſſioners 
of Bankrupt. Lut. 123. ; 


Or, of a Man taken ape an Excommunicat capiends R. Cut. 12 3. 


Or, 


. * 
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ide Comyns's Reports 104.) 


are altered; tho' they do not appear to be fo by his Conſent, and At. 
| Toys have always Recourſe to the Records there. Seb. P an. 


" 3. ) For a Negled in Kiln Wr which * Law he gi 


for the Increaſe of the. Cattle within 


Increaſe in his Tithes, Sc. Varma Vile 1 Rol. 109. I. 20. 


does not do it; whereby t che Cattle of the other periſh. R. 1 Ven. 265 


ACTION upon the Caſe for Negligence. 

| Or, taken upon a Chia Utlagatum before, or after Judgment, Li, 
09, L1H, - 
& if the Poſt=Maſter permit Letters with Exchequer Bills incloſed to be 
opened, and imbezled by his Servants in his Hoaſe; for by the Stat. 12 
Car. 2. 35. he is intruſted with the Receipt, and Diſpatch of Letters, Cn 
per three J. but Holt acc. Paſeb, 13 M. 3. Lane againſt Cotton and Frayjjj, 
55 R. Rot. 401, Sal. 17, An Cartb. 487. ( Reported Comyng 5 Re. 


ts 100.) 


Otherwiſe, if they miſcarry upon the Road. Semb. Per Holt, Sal. 1j. 
$6, if 4 Cuftos — keep Records in lis Office ram negligenter thy 


Twiſden cont. 1 Lev. 64. 

So, in every Caſe, where an Officer is intruſted by thi 8 Lay, 
or by Statute, an Action lies againſt him for a Neglect of the * of hy 
Office. Per Hul, 1 Sal. 18. 
So, an Officer ſhall be reſ ponſible for a Negle& in his Servant * 
Holt, 1 Sal. 17, 18. Vide Action upon the Caſe for Deceipt, (B.) 

So, * every Fraud, or Neglect in the Execution of his Office 
Lar. 1 

But, T Sheriff ſhall not be indicted, or impriſoned for the Fault of the 
Under-Sher iff. Lat. I 8 7. 


to do. 


8 it on te him, who neglects to do that, which * Li he ought 
to do: As, if a Man is bound by Preſcription to pay Toll, and refuſes the 
Va 4 R. 1 Rol. 103. J. ult. 106. J. 37. Dub. 3 Lev. 400. | 

ovide Beer for the Beadle of the Hundred, and does not do it 
1-Rol 10 


43 
So, eee 


tion to find a Bull, and a Boar yeah 
is Pariſh, and does not do it, N. 
1 Rot. 109. 1.20. Ab. 355. hy hert Ov. El. 56g. | 

But i does not lie, les the Plaintiff bew a Preſcription for it 
4 Med. 241. Sin. 399. 
And a Conſideration for fuch Preſcription; as, that the Parton has an 


So, if a Man, bound by Preſcription to grind at a Mill all Grain tri 
"in his Houſe in the Gre "own, do not grind chere. Adm, Hi, 
30 2 Sand, 126. K. > Bel. 196. ide 1 Ven. 167. 
a Preſeription is not good, for all Corn fold, or ukd in his Hot 
R. Hb. 189. Mp. $87. 

Nor, for all Com ded in dis Houle ; for then he cannot uſe a u 
ground. | N. 2 Sand. 147, 2 Lev. 29. 

Nor, for all Corn i, of fold by the Defandant, R. Mp. 887. Dol | 


* 6 
o if iv jb. cen my, for not grinding at the Gn or the obe 
Mill it is not well to fay, 'quod mote drbent at two Mills, or ond 
them ; but they muſt ſay, all Corn not ground at the one, © ought to. 
ground at the other. R. 2 Lev. 27, | 
80, if a Man, bound by Preſcription to repair Fences againſt mode 


„ / 
by 7 | 2 
. —— 4 
% d - 
_ 


ACTION upon the Caſe for Negligence. 225 
Or, whereby Cattle enter, and do Damage. 1 Rol. 105. J. 50. R. 
- 15 . to the Repair of a Bridge, by the Neglect whereof A. bas a 
ſpecial Damage. 3 Lev. 400. 11H. 4. 82.b. 
| Or, bound to repair a Bank, does not do it, whereby the Land of ano- 
W ther is ſurrounded. 1 Rol. 105. J. 52. 
fa Man, who has the upper Room of a Houſe does not repair it, to 
the Damage of him, who has the under Room. Dan. 200, pl. 20. Per | 
two J. Kel. 98. . Dub. Sal. 361. 
658 if he, wh has the under Room, does not under-pin, and ſupport it. 
Dan. 200. pl. 21. Per two J. Kel. 98. 6. | 
fifa Man does not repair the Wall of his Houſe, whereby his Privy an- 
W noys his Neighbour. R. 1 Sal. 22, 300. 
So if a Parſon does not repair bis Parſonage, an Action lies by his $no- 
= ccſlor for Dilapidations. R. 3 Lev. 268. Lut. 116,7. And if he be af- 
W terwards ſued in the Spiritual Court, a Prohibition lies. R. 3 Lev. 413. 
f If a Parſon does not remove Tithes ſet out within a convenient Time 
W after Notice and Requeſt, Vide Action upon the Caſe for Maisfeaſance, 
(A. 6. 
So, * an Under-Leſſee for Years permit his Houſe to be burnt, an Action 
upon the Caſe lies againſt him. 4 Mod. 12. R. Cro. El. (461, 777. Sho. 315. 
Aern. Plead. 161. Vide Affion upon the Caſe for ets "hy; (A. 6.) 
= So, if an Under-Leſſee at Will permit Waſte. R. Cro. Car. 187, 
= Jon. 224, 
= So, where by Cuſtom a Man i is obliged to do a Thing, if he does i it not, 
| an Action upon the Caſe lies. 
As, where by the Cuſtom of the Realm the major Part of Part-Owners 
bind the Whole, if the greater Number of Part-Owners in a Ship agree to 
W a Voyage, and the others diſſent, an Action upon the Caſe lies againſt the 
Diſſentients. Per Holt, Carth. 26, 27. 
= If, by Cuſtom, every Inhabitant of an antient Tenement in ſuch a Town 
| ought to bake at one Bakehouſe there, an Action upon the Caſe lies againſt 
him, who does not do ſo. R. 2 Bul. 7 
* If a Man having a Common Ferry by Preſcription, do not repair it. 
Vid Hard. 163. 
| But it does not lie for not maintaining a Ferry, without a ſpecial Damage, 


| any more than for a Common Nuſance. R. Carts, 193. Vide Action upon 
| the Caſe for a Nyſence, (C.) 


(A. 4.) For a Neglect to Ya that, which he has undertaken, 


So, if a Man negled to do that, which he has undertaken to do, an Ac- Vide Adim 
tion upon the Caſe lies: As, if any one, who is not a Common Carrier, n che Caſe 


undertake to carry Goods, and deliver them at ſuch a Place; if he does not/ ae ne : 


carry them, an Action upon the Caſe lies. R. 2 Cro. 262. 
s the Plaintiff do not agree for a Price certain, but ſays, he will con- 
| tent him. 2 Cro. 262. 

| So, if a Man lend his Horſe, or other profitable Cattle to another gratis, 
| he is bound to a ſtrict Care; and therefore, if he neglect to take due Care 
| of it, an Action upon the Caſe lies: As, if he do not ſhut-the Stable, and 
it is ſtolen. Per Cur, Paſch. 2 Ann. between Coggs and Bernard. (Re- 
ana os oh 5 5 $1 — 5 

therwiſe, if it be ſtolen without his Default, or any NegleR. 

| Copgs and Bernard, (Reported Comyns's Reports 135 "of 3 ns 


1 


— 


Vox. I. 8 5 Nun But 
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(A. 5.) For a Neglect in taking Care of his Dog, Horſe, 


(or other publick Place of Reſort,) to tame him; and he break looſe; ad 
{trike the Plaintiff, R. 1 Vent. 295. 2 Lev. 172: | 


as well as ſciens canem, &c. retinuit ; for ſcienter refers to the Whole, and 


| his Fault. Hab. 194. 


does Miſchief, the Owner ſhall not anſwer for the Damage done afterwad 
Per Twiſd. 1 Vent. 295, | 


cito vidiſſet, an Action does not lie. R. Lat. 119. 


another's Goods. R. Sov. 74. 


ACTION upon the Caſe for Negligence. 
But, if there be not any Neglect in the Defendant, an Action upon the Cafe 


does not lie againſt him, tho' he do not perform his Undertaking : As if 
he be diſabled by the Act of God: As, if a Man promiſe to re- deliver 
Horſe upon Requeſt, and the Horſe dies, without his Fault, before a Requeſt 


R. Jon. 179. 


As to Declarations, and Pleas in the above Actions upon the Cafe f. 
Negligence, Vide Pleader, (2 P. 1.) * 


Cattle, & C. 


So an Action upon the Caſe lies for a Negle& in Taking Care of hi 
Cattle, Dog, &c. As, if a Man ride an unruly Horſe in Lincoln's Inn Fields, 


And it lies againſt the Maſter, and Servant, tho' the Maſter was abſent, 
for it ſhall be intended; that the Servant did it by Order of his Maſter, R 
2 Lev. 172, Cds 5 E 
So it hes; if a Man permit a mad Bull to go at large, knowing be 
was mad, whereby the Plaintiff is gored. Semb. Lut. go. D. 1 Vent. 293. 
Otherwiſe, if the Declaration do not alledge, that the Defendant knew it, 
R. after Verdict, Lut. go. Vide Sal. 662. | | : 
So it lies, if a Man keep a Dog, knowing him ad mordendum oves conjue- 
tum qui oves momordit, per quod interierunt. R. Cro, Car. 487. Dy. 25.6, 
And it is ſufficient to ſay, canem ad mordendum conſuetum ſcienter retinuit 


is not traverſable, but ought to be proved in Evidence. R. Cont. (, 
Car. 487. but acc. 1 Rol. 4. J. zo. R. 2 Sid. 127. 

So it lies, if he keep a Dog, ſciens ad mordendum porcos conſuetum, if he 
momorait porcos, per quod interierunt, R. Gro. Car. 2 54. 

So, - he keep a Boar, ſciens ad mordendum animalia conſuetum. . 
2 Sal. 662. 5 ES 

So it lies, if a Soldier, in training, diſcharge his Muſquet, and caſudlin 
et contra voluntatem wound another. R. Hob. 134. V 

Otherwiſe, if he ſhews that it was by inevitable Neceſſity, and without 


If the King's Collector diſcharge his Piſtol to avoid Miſchief, and the 
Plaintiff caſualiter paſſes by, and is wounded contra voluntaten. R. 
$ 002066 5 p an . 3 

But if a Man has a tame Fox, which eſcapes, and becomes wild, aud 


If a Dog chaſes Sheep, &c. without ſetting on, or Notice before to the 
Maſter, an Action does not lie. Lat. 119. Dy. 25.6. 29.4. 
So, if a Maſter ſet on his Dog to chaſe Sheep out of his Land, and the 
Dog purſue them into another's Land, and the Maſter recall his Dog, q#" 


80 an Action upon the Caſe does not lie, for the Negligent keepin c 


As to the Declaration, and Pleading in this Action, Vide in Plead 
(2 P. 2.) | Wong | £ | | 


Ports 32.) Vide 1 Sal. 13. 


dS. 
8 
2 


ACTIO N upon the Caſe for Negligence: 


(A. 6.) In keeping his Fire. 


80 an Action upon the Caſe lies upon the general Cuſtom of the Realm 
againſt the Maſter of an Houſe, if a Fire be kindled there, and conſume 
the Houſe, or Goods of another. 2 H. 4. 18. 1 Rol. 1. B. 
= So, if a Fire be kindled in a Yard or Cloſe to burn Stubble, and by Neg= 
1 ligence it burns Corn, &c. in an adjoining Cloſe. R. 9 V. 3. B. R. be- 
tren Turbervill and Stamp. Skin. 68 1. 1 Sal. 13: (Reported Compyns's 
= Reports . 5 TI Z's T2 
= So, if a Fire be kindled by a Candle, or other Accident. 
= So, if a Fire be kindled, (the Maſter not knowing it,) by a Servant, 
W Gueſt, or any other, that enters his Houſe by his Conſent. 1 Rol. 1. J. 25; 
Ac. Skim. 601, 1 £ | 
= And an Action lies by a Leſſor for Damages to his Inheritance, tho' 
chere be a Leaſe in Efſe of the Houſe burnt: R. 3 Lev. 359, 360: 
WT 1 Sal. 13, 19. 1 1 4 
= Loit les bs the Leſſor againſt his Leſſee for Years, if he ſhew the Re- 
W verſion to be in him. R. 1 Sal. 13. 5 . 

So, if the Leſſee for Years demiſe to B. at Will, it lies by the Leſſof 
againſt B. R. 1 Sal. 19. . „ 5 
= Or, by the Leſſee for Years; for he is anſwerable to his Leſſor. R. 
I Sl. 19. 5 8 
= SLoit lies by a Stranger againſt B. if his Houſe be burnt by the Fire of B. 
EK. 1 Sal. 19. 3 Lev. 359. . . 
But the Action lies only againſt Patrem Familias, not againſt his Wife, or 
Servant. R. 1 Car. 1 Rol. 2. l. 5. F 
| And it lies not, when the Fire is kindled by a Stranger; who enters his 
W Houſe againſt his Will. 1 Kol. 1. J. 32. 85 5 
= 50 it lies not, if it appears that a Fire, lighted for the Burning of Stubble, 5 
Sc. by a ſudden Wind, or other inevitable Accident, without the Fault of 
the Defendant or his Servants, burns the Clothes of another. Semb. Per 
| Cur. between Turbervil and Stamp. M. 9 Vi Zz. (Reported Comyns's Re- 


> 


So it lies not upon the Cuſtom of the Realm, if a Man ſhoot a Gun at a 

| Fowl, and thereby light a Fire which burns the Houſe of another. Semb: 

| Cro. El. 10. ; 3 Ya | TY 3 

| Yet an Action upon the Caſe lies, generally: Cro. El. 10. Vide Afton 

upon the Caſe for Migfeaſance, (A. 4.) | : 1 

So it does not lie by a Leſſor in Fee againſt his Tenant at Will for negli- 

| gently keeping his Fire, whereby his Houſe is burnt: R. 1 Sal. 1 9. 

3 Lev. 359. Vide Eſtates, (H. 5.) Vide Action upon the Caſe, (B. 3.) 

And now by the St. 6 Ann. 3 1. No Action ſhall lie againſt any Perſon; 

in whoſe Houſe or Chamber any Fire accidentally begins; nor any Recom- 

| pence be made by him for any Damage occaſioned thereby; which Act 

| continued three Years, and by the St. 10 Ann. 14. was made perpetual, 


If the Declaration ſay, quod cum ſecundum legem et conſuetudinem; Ge. it Declaration. 
is ſufficient; without ſaying, de tempore cujus contrarium, &c: for the Com- 
mon Cuſtom of the Realm is the Common Law. Per tot” Cur: 2 H. 4. 
| It 54. | ba 2 f | 
So if it ſay, ignem ſuum improvide cuſtodivit, it is good, tho' a Man has 
no Property in Fire. R. 2 H. 4. 18.4. ag 
And, ae damnum alicui eveniat, is as well as, alicui vicino: N. 3 Lev: 359: 


—— 


mr 


| Declaration. 


© Co. 32.8. 1 Ro. 4. 1.7. 
Servants, who leave the Gate open. Pe Poph. 1 Rol. 4. J. 10. 


; Abſence. 11 H. 4. . 


A CTI O N upon the Caſe for Negligence. 


Per quod Domus fuit combuſs. vix. in Pariet. Ornament. Gc. thy 
Words after the videlicet are uncertain. R. 5 Mod. 181. tha 
| by 

As to more of Declaration, and Pleading in this Action, Vide in Pla 4 L 
(2 P. z.) | La 
(B) Action againſt a Common Innkeeper. = 

| | 2( 


(B. 1.) When it lies. 


O an Action upon the Caſe lies upon the Common Cuſtom of the 
Realm againſt a Common Innkeeper, if the Goods of his Gueſt are 


ſtolen or loſt by the Negligence of him, or his Servants. R. 1 Nl 2. = fol 
. 35, 47. 8 Co. 32. Calye. Dy. 266. 6. in. marg. . 
A Man, who continues for a Week, or more in Term, is a Gueſ. = 
Dy. 158. 5. in marg. | 5 
Soldiers quartered there for fourteen "WY are Gueſts. Per bit. 
field 1647. 8 he 
And an Innkeeper is chargeable for Deeds, Obligations, and all other BY 
moveable Goods. 8 Co. 33. 4 not 
Tho' the Gueſt has the Key of his Chamber delivered to ian and does 1 
not ſhut the _ of his Chamber. 11 H. 4. 4 5. Bro. AF. upon the Ws the 
Caſe 15. 8 Co. 3 
Or, if the Guell 5 to View the Town for any e R. 2 Cre. 189. Jof 
Or, goes out, and fays that he will return at Night. Dy. 1 58. b. i Ab 
marg. 2 Cro. 189. Mo. 877. 
Or, is abſent for two or three Days, if the Goods are, beneficial to the ke 
Innkeeper in the mean Time; as an Horſe, &c. Per Cur. - 1 Rol. 3. l. 20. lof 
2 Co. 189. Lat. 127. Cont. fer Dodd. Lat. 88. R. Mo. 877. . 
80 it lies, tho? the Gueſt _ for a Week, or more. D. Cont, Lat. dd. | 
Arr. Lat. 127. 
So it lies, tho' the Goods are put by the Innkeeper out of his Inn; as, 8 


if a Horſe be put into a Paſture, without the Direction of the Owner. R 


Or, by his Direction, and there loſt by the Fault of the Innkeeper or hi 


So it lies, tho' the Innkeeper be of non ſane Memory, and the Gueſt knows 
it. R. 1 Rol. 2. J 40. Cro. El. 622. 

Or, be an Infant. Cont. 1 Rol. 2. I. 43. 

Or, abſent ; for his Servants ought to have the Care of his Gueſts in hi | 


Tho? the Abſence be by Action of Law. Cont. 11 E. 4. 45. Ken. 
acc. 1 Rol. 4. I. 30. 

So it lies, tho' the * do not know any * the Robben. 
80. 33. 6. 

The Maſter may have an Action for Goods loſt at an Inn, where his 
Servant was a Gueſt. 1 Rol. 3. J. 40. R. Lat. 127, R. 2 Cre. 224 
Tel. 162. Dal. 8. Dy. 1c8.6. in marg. 
Be box if his Friend, who catries Money for him, be the Gueſt. Sen. 

R 

So, if a Common Carrier be robbed in an Inn, wherein he is a Gueſt, the 
Owner ſhall have the Action. Per two J. Dal. 8. 


The Declaration muſt ſay, that the Defendant has Commune Hs ſbitium, but 
it need not be ſaid 3 in the Writ. Dy. 266.5. 8 C. 32.6, 11H. 4. 45 
5 


ACTION upon the Caſe for Negligence: 

if the Cuſtom be alledged for a Common Inn, and then it is ſaid; 
r the Plaintiff hoſpitatus fuit in hoſpitio Defend. without ſaying, in communi} 
* it is ſufficient after Verdict. R. Hob. 245. 

And a Mis-recital of the Cuſtom does not hurt; for it is the Common 
peg Lat. 127. 

And therefore, if the Plaintiff alledge, that the Pede ought to keep 
the Goods of his Gueſts, ef omnium aliorum ſubditorum brought into his 
Inn, it is good; for ſufficient is alledged to maintain his Action. R. 
2 (70, 224. 


(B. 2. ) When not. 


But an Action does not lie, if it be not 8 CR Inn: As, if a Man 
loſe Goods, * lodges at a private Houſe. 8 Co. 32. 4. 1 Rol. 2. J. 35. 
R. 2 H. 4. 
Or, who Ls a Lodgin ging aſſigned him per Hoſpitatorem Domini Regis, 
1 Rol. 2. J. 47. Dy. 158.6. in marg. 
So it does not lie, if a Man hire a Chamber in an Inn for che Term; for 
he is a Leſſee. R. Mo. 877. 
So it lies not, if a Man be at a Common Inn as a Friend, or a Neighbour, 
not as a Gueſt, R. 1 Rol. 3. 1,25. 8 Co. 32:6. 
= Or, if a Man be a Gueſt, but deliver Goods to the. Innkeeper, upon ano- 
ther Account. 1 Rol. 3. J. 5. 
Or, leave Goods there, and is abſent 695 wo or "has Days, and they are 
| loſt in his Abſence, when the Innkeeper had no Benefit by them in his 
Abſence. R. 1 Rol. 3. I. 10. 2 Gro. 189. Mo. 877.. Ney 126. Lat. 127. 
80 it does not lie, if the Goods are loſt without any Fault of the Inn- 
| keeper ; as, if the Gueſt order his Horſe to be put to 9 and he 5 
| 12 py without any N ST. in the Innkeeper. | 8 Co. 32. 5. 
1 K 0 2. 1 
Bs: - Gueſt be robbed by his own Servant, or gie 8 C. 33. 4. 
| ; Of, by any one, wines the Gueſt deſires | to be. lodged with him. 
| 33:4. 
Or, if the Innkeeper 1 is debe of locking' up the Goods, ſaying, that 
50 Sw otherwiſe watrant them „ and The: Gueſt refuſes, ' Per Cur, 
y. 2 
So, if the Innkeeper fays, that his Heufe % is full, and the Gueſt offers 
| to, be lodged among the other Gueſts ; for an Action lies for the Refuſal, 
af the Inn be not full. Per Cur. ” 158. 5. . x Bod 3˙ 4. 45- *. by 19. 
1 And. 29. Bend. bo. _ > a 
So, if the Innkeeper ſays, that he 3 is ovth 0. be able "and cann 
take Care of his Goods, 11 H. 4. 45. its, 1 Rol. 4. 5 30. not 
Bo, if the Inn be broke open by the King's Fe Pl. cu 9. 5. 


"8 be *. . x 3, 1 » 8 
2 x * 4 . r 
* „ * _ 1 


As to Pleas in this Achon, Vide Pleader, (2 0 5 


(B. 3. ) When an Innkeeper ſhall detain a Horſe for ls ating, 


If a Horſe be ſent to a Common fon by a Gueſt, the Innkeeper maß 


detain him, 'till he is paid for his Eating, by the Cuſtom of [Loney 
has the Horſe as a Diſtreſs until Pa = 7 8 ang * 


So, by the Common Cuſtom of the Realm. fl Rol. 41 
So, if an Horſe be ſent to a Common Inn by the Fonda R. 1 . 


Or, if the Owner agree, that the Innkee ſhall d 49. 
a 438 gree, per n fn ull he 18 


Nor. I. 0 RE, -= : 80 


246 ACTION upon the Caſe for Negligence, 
3 | So, if an Horſe be 7 © Ot po reg rt a, 4 Per 
ene e ge. Nog 
= And, tho” the Owner dire& that his Horſe ſhall not have any more Food, 
=— - he ſhall pay for it afterwards, otherwiſe the A et "_ boſe Ge Hat 
arg is his N E ba Holt, Skin. 648 | 


000 Adlon againf a Common Carrier. 
(C. I.) When it lies. 


ties Goods for I re, if the Goods mis-carry. I Nl. 2. J. 10. 2 Ven: 75. 
5 r 
| * againſt a Common Hoy-Man. 1 Rol. 2. J 15. 1 8 36. R. 
85 | 
. - 6, againſt a Maſter of a Ship for Goods, which he carries; for * 
Hire, tho“ he be paid by the Owner, and the Owner is paid by the Mer. 
chant, R. 172 190, 238. Ray. 220. 2 Lev. 69. 
| 1 chman for Goods, which he carries for Hre. 
1 Sal. 


So, againſt the N of a Ship, as well as againſt the Maſter R, 
23 3 Lev. 259, Sho. 29, 101, Carth. 62. 
+: ” But all the Part-Owners ought to be joined. R. 3 Lev. 259. Shy, 29, 
| 15 191, 3 Med. 32 1. 2 Sal. 440. Carth. 62. Skin. 279. 
= o the Pin did not 1 * that there were more Owners than the 
EE . | Defendants; for if he takes Notice of any, he ought to take Notice of all 
— JJC 
1 5 So it lies againſt the Executor or Adminiſtrator of a Carrier; for it i 
1 „„ founded n the Contract. 5 Mod. 2 
=_ And i 12 tho there was no Agreement for a Price certain ; for a Come 
, k mon Carrier may have a Puantum meruit. R. 1 Sid. 36. — 
|  Tho' the Carrier, Hoy-Man, Maſter, &c.. has the uſual Number of 

Servants to take Care of the Goods. R. 2 Lev. 699. 
'Tho' the Owner be preſent with the Goods: As, if the Owner goes in 


Halt at Guildh. 1 Sal. 232, 
Tho” the Owner after the Delivery of the Goods to the Hoy-Man goes 


the Hoy-Man be not diſcharged. R. 1 Rel, 2. l. 20. 
Otherwiſe, if the Owner * in che Coach, &c. tho' the Goods were de 

livered to the Servant, and he gave him a Gratuity. 1 Sal. 282. ä 
Tho' the Carrier be robbed. PR Mo. 462. 1 Rol. 2.1.25. 1 Vent. 239. 

R. 2 Mad. 270. Co. Lit. 89. 4. R. becauſe he has Hire. 1 Sul. 143. 
And had a ſufficient Number of Servants to conduct the Waggon, or 


M, 209. 


| k! =. ne throws them into the Sea. . Al. 93. Unt. R. 2 Bul. 280. 
. Ro 3 
Vet "he Maſter of a Ship fall not be charged, if he be robbed upon 


. Or, throws out Goods i in a Te ape br the Safeguard of the Ship, and 


their Lives. R. 2 Bul. 280. 


\O an Action che Caſe lies againſt a Common Carrier, who car 


8 Stage-Coach;; if the Caachman bas a diſtinet Price for his Goods, Por 


in the Tame Boat, and there aſks another to hold them in the Boat; if | 


| Ship, but they Arc Yapgnlihed by Force. 1 Vent. 239. Mall. De ju. 
we tho”. a Ferry- an, not knowin the Value of the Goods, ina 


oe it lies, tho' the Carrier ad n. not know, what the Goods were. R. 
93. : 


5 ne WM 


ACTION upon the Caſe for Negligence. 
And if the Carrier demands what the Goods are, and is anſwered, Silke, 
or ſuch lile Goods, when it was Money. R. 1 Vent. 238. 

Otherwiſe, if the Carrier declares, that he will - Pankver, if they are 
other Goods than ſuch. 1 Vent. 238, Semb. Al. 9 
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And if the Carrier be mis- informed of the 3 or 8 of the Golla. 2 


may be in Mitigation of Damages. Per Rol. A. g 
1 a Perſon delivers Goods to be carried to the — of a Stage-Caach, 
above the uſual Weight in ſuch Stage, without an Agreement to pay for 


them, the Maſter ſhall not be charged, if they are laſt. Per Har, 


Shin. 62 
bo, if Money | 18 delivered in a Bag to a Carrier for 200 J. and Carriage is 


paid only for ſo much. the Gier beine robbed mall not anſwer for more. 
R. Carth. 486. 


When an Action lies againſt Ty who undentakes to carry, Fic Aim 
* the Cafe for e (A. 3) | 


| (C. 2 2.) Declaration 
The Declaration muſt be upon the Cuſtom of the Realm“ 1 $49. 24 5 


R. 


* ths 8 | 


And muſt expreſs the Goods with the ſame * as in n Trouer. n "VF. 22x Wu) | 


| Semb, 2 Vent. oo 
(0. 3.) Plea. 


A ans aa ge G A A. 


WEL A» 


To this Afton the Defendant may plead, Not Guilty. 2 Pee 77. 


S Mod. 92. 

A antienly, the Defendant anſwered to the Neglect particularly; 
* th plead, Non Aufl, it is bad. Dub, after N 2 1 
IP | 


A c T 10 N. upon ithe Cale for a Nuſance. 
Wes yen it lues. 


Eſtate of — As, if a Man build an Houſe hanging over the Houſe 
o* another, whereby the Rain falls upon it. 5 C 101. 2 Rol. 140. J. 50. 
1 Rol. 107. |. 47. 2 Leo. 93. 

If a Man dig a Pit in his Land, fo near that wy Land Ell into the 
Pit. 2 Rol. 56 5. J. 10. 
So, if he ſtop the antient Lights of another Houſe. R. 9 Co. 58. 4. 


\O an 3 upon the Caſe lies "Ag a "Naface 60 che Habitaton, or 


2 Rol. 140. J. 45. R. 1 Leo. 168. 1 Sid. 167. 1 Lev. 122. 1 Rol. 107, 


. 45. Jon. 326. 
So, if a Man build a new Houſe, and aſterwards grant the adjacent Soil, 
2 the Grantee by an Edifice upon it ſtop the Lights of the other Houſe; 
O it was not an antient Houſe. R. 1 Vent. 237, 239. 1 Sid. 1 87. 
1L ne 00 option on: 37,239. 80 * 7. 


” And, wy 


221. 216. Vide London, (N. 5.) 


be a Chandler, Queres 1 Rel. 88. J. 48. 2 Rel, 139. L 2. 


Ac TI oO N upon the Caſe for a Nuſanee. 


And, if by throwing Logs, Cc. he ſtop the Lights of the other Houſe, 
1 Sid. 167. 1 Leu. 122. 

' So, a Cuſtom, that ohe may build upon a new- Foundidien: to the Oh. 
ſtruction of antient Lights, is void. R. 1 Rat. 5 58. J. 46. 566. 55 


So, if a Man erect any Thing offenſive ſo near the Houſe of another, 
that it becomes uſeleſs thereby: As, a Swine-Sty. R. 9 Co. 59- a. 2 . 
141. 72141 ᷑ ꝙ⁰rnn 

Or, a Lime-Kiln. 9 Co. 59. a. 2 Rol * J. 5. 

Or, a Dye-Houſe. Hutt. 136. 5 5 

Or, a Tallow-Furnace. Cro. Car. 510. 1 Rol. 88. J 417 But, if he 


Or, a Privy, or Brew-Houſe. Hutt. 136. R. Pal. 539. 

Or, a Tan-Fatt. Hutt. 136. 

Or a Smelting-Houſe. 1 Rol. 89. 7. 15. 

— Or, a Smith's Forge. Lut. 70. 

So, if a Man ere& a Waſh-Houſe, Stable, Se. and put Filth in it, to _ | 
Annoyance of a Garden, Lut. 92. - 

So, if a Parſon permit the Tithes to continue upon the Soil; whereby the 
Graſs there is corrupted, | 

Or, a Vendee of Hay after the Time agreed for carryin g it away, * 

2 Leo. 

So, if 4 Leſſee over-charge his Room with Weight, whereby i it falls upon 
the Cellar beneath; an Action upon the Caſe lies againſt him. R. 2 Leg; 
Poph. 46. 

So an Action upon the Caſe lies, if a Man erect a Mill ſo near to my an- 
tient Mill, that the Water to my Mill is obſtructed, or diverted. 2 Rol. 140 
L 35. 1 Bol. 107. J. 35. R. 1 Leo. 273. 

So, if there be a new Mill upon a Stream, that did not uſe to be diverted, 
Per Hole, 1 Vent. 237. 

So, if Part only of the Stream is diverted. Dy. 24 18.8. 

So, if he ſtop a Watercourſe, Ry: © Land is overflowed. 2 Nu. 
140. J. 30. | 
So, if one erect a Ferry fo near to my antient Ferry. 2 Rol. 140. J. 20 
Hard. 162. 

So, if without Warrant he 3 a Market, to the Prejudice of another 
Market. 2 Sand. 172. 1 Lev. 296. | 

So, if he has a Patent for a Fair or Market i in the next Town.to my Fai 
or Market, and upon the ſame Day. 2 Rol. 140. J. 10. 

So, if it be upon another Day, and at ſeven Miles Diſtance, being wit 
eut Warrant, and found to my Prejudice; tho' no Prejudice appears, 
after Verdict, 2 Sand. 172. I Lev. 296. Ray. 195. 

So, if Water currere conſuevit to a Well, ef abinde to his Houſe for his 
Uſe, and one diverts the Stream from coming to the Well. K. 


Skin. 389. 


If the Soil, over which other bis a Way, be plou ghed by the Tenant 


| of: the Land, it is a Nuſance. 2 Rol. 140. J. 7. 


® By nebom, oz. againſt Whom it lues. 


F the Nuſabce 1 is to the Damage of the Inheritance, he 1 in Reverſion 

ſhall have an Action for it. R. 3 Lev. 209. 

And likewiſe the Tenant in Poſſeſſion, for the Damage to his Poſſeſſion 
R. e 209. Adm. Jon. 3206. 


S0, 


ACTION upon the Caſe for a Nuſance. 
; 880 for a Nuſance in the Life of a Teſtator continued afterwards, the 


Deviſee ſhall have an Action. 2 Cro. 231. On. 
An Action upon the Caſe lies for a Nuſance to the Freehold, tho' the 


| (466.) 
2 Leo. 184. . . . | 
An Action upon the Caſe lies againſt him, who erects the Nuſance. 


o, againſt him, who continues a Nuſance erected by another: As, if A. 
divert Water by a Pipe and Cock to his Houſe; an Action lies againſt his 
Wife after his Death, if ſhe lives in the Houſe, and uſes the Water ; for 
every Turning of the Cock is a new Nuſance. R. Dy. 320. a. ; 

So, if a Man ere&t a Houſe, or Mill, to the Nuſance of another; every 
Occupier afterwards is ſubject to an Action for the Nuſance. Dub. 2 Cro. 373: 
R. 2 Cro. $55. | 


So, if a Man recover againſt A. for the Erection of a Nuſance, he may 


| afterwards maintain an Action againſt him for the Continuance, tho' he has 
| made a Leaſe of it to another. R. Sal. 460. 

Or, may have it againſt the Leſſee of A. for the Continuance, at his Elecs 
tion. Sal, 460. 1 


(Cc) When it does not lie. 


| MM. an Action upon the Caſe does not lie upon a Thing done to the In- 

convenience of another: As, if a Man ere& a Mill near to the Mill 

of another; whereby the other loſes Part of his Profit. 1 Rol. 107. J. 20. 

I L H. 4. 47.6. where the former Mill is not @ tempore cujus contrar. &c, 
I Lied. 273. | | | 

If a Man ſet up a School ſo near my Study, who am of the Profeſſion of 

the Law, that the Noiſe interrupts my Studies. . bo 
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If a School-Maſter ſet up a School near to the School of another. 1 Rol. 


| 107. J. 15. R. upon Demurrer. 11 H. 4. 47. 4. 
If a Man build a Houſe; whereby my Proſpect is interrupted. Per Wray, 
| 9 Co. 58.6. . 
If a Man convert Land to Paſture, where none but A. had Paſture before; 
| whereby A. is prejudiced. 1 Rol. 107. J. 30. 


If a Foreigner uſe a Trade within a Borough to the Prejudice of a 


Freeman, unleſs he be reſtrained by a Cuſtom, or By-Law. R. 1 Lev. 262. 


So it does not lie for a reaſonable Uſe of my Right, tho' it be to the An- 


| noyance of another: As, if a Butcher, Brewer, &c. uſe his Trade in a con- 


venient Place, tho” it be to the Annoyance of his Netghbour., | 

If a Man build an Houſe, and make Cellars upon his Soil, whereby an 
Houſe newly built in an adjoining Soil falls down. R. 1 Sid. 167. R. 
2 Kol. 565. J. 5. | 1 5 
| So, if by ſuch Building he ſtop Lights newly made in the Houſe of ano- 
cher. 1 Sid. 167. 1 Lev. 122. 1 Vent. 237, 239. 

Tho' the Lights have continued for 30 or 40 Years. R. Cro, El. 118. 

If a Man make a Ditch in his Waſt, which lies near the Highway, 
within 36 Feet of the Highway, into which the Horſe of another falls: 
for the Ditch in his own Soil was no Wrong to the other, but it Was 
5 Fault, that his Horſe eſcaped into the i aſt. R. 1 Rol. 88. 1, 30. 
. 5 
So, if a Man in London erect upon an antient Foundation an Edifice, 
1 obſtructs the antient Lights of the adjoining Houſe, 1 Kal. 358. 
0 4 * G O ; | : 4 Pi. 
Net . 


P p p 80, 
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thro' his Land to the Pond of B. whereby B. 's Pond is not ſo full, if 
Exceſs in the Plaintiff in uſing his Right: As, if A. had Lights f in an ag. 


a a ſpecial Damage. Co. Lit. 56.a. Vide Action upon the Caſe, (B. 1, 2.) 
1 Rel. 88. l.g. Dan, 172. R. Mo. 180. 


in the Highway, and my Horſe falls into it. Co. Lit. 56. a. Dan. 19, 


R. 2 Co. 446. 
cent Colliery. Dub. Cartb. 


Time, whereby his Affairs were A e Cartb. 194. 


J. 30, &c. Vide Ante, (B.) 


Vide Ante, (B. ) 


Fl Or, againſt his Heir, or Alienee. F. N. B. 184. C. 


&S-T I 0 N upon ho © Caſe for a Nuſance. 


So, if a Man uſe Water in his own-Land out of a Watercourſe run; ning 


do not divert the Watercourſe. Per St. John at Suffolk Af. 16 ST: 145 
Smart and Stiſted. 
So an Action upon the Caſe does not lie, if the Defendant Prevents a 


tient Houſe, and he re-builds his Houſe, and makes Lights in other Places 
and larger, to the Inconvenience of the Plaintiff. 2 Ver. 646. 
So an Action upon the Caſe does not lie for a Common Nuſance, without 


As, if a Man make a Ditch in a Highway, whereby A. cannot uſe it, 


If a Man ſtop a Common Ferry. R. Carth. 193. Vide Action upon th, 
Caſe for Negligence, (A. 3.) 
Otherwiſe, if there be a ſpecial Damage : As, if a Man make a Ditch 


Or, if my Servant falls in, and maims himſelf, whereby 1 loſe his Service, 
1 Rol. 88. J. 36. Dan. 173. 
So, if by Logs in the Highway, my 1 Horls falls with me. 1 Rol. 88. J 16, 


If by ſtopping the Highway, a Man is conſtrained to uſe a longer and 
more difficult Way. Dan. 173. R. in C. B. Tr, 11 Geo. 2. between Str 
John Chicheſter and 

Or, if by ſtopping the Way, the Sale of his Coals f is hindred in an ad- 


4517. 
A fortiori, if by the Obſtruction of the Sale, his Coals are damnifed, 
Carth. 451. 
Yet the ſpecial Damage muſt be direct, not conſequential. Carib. 194. 
And therefore, it 1s not ſufficient to ay, That he was ſtayed for a littk 


00 dubat 3 Remedy foz a tente 


(D. 1.) Aſſiſe, or Action upon the Caſe. 


OR a Nufance to a Freehold the Plaintiff ſhall have an Afiiſe, or an 
Action upon the Caſe, at his Election. F. N. B. 183.1, 1 Kol. 104 


But if the Nuſance conſiſts in Nonfeaſance, he hall not have an ** 
2 Rol 141. J. 45. 11 H. 4. $2.0. 
Or, if it be done to a Leſſee for Years. E. N. B. 184. G 
And, if the Nuſance be continued, an Action lies againſt the Heir, ot 
Alienee of him, who erected it; for the Continuance is a new Nufance. 


O. 2.) Quod per mittat. 


80 a Man may * a Quod permittat againſt him, who erects the No- 
ſance, to remove it. Vide Quod permittat. | 


4 Whether the Erection be by the Tenant himſelf, or a Stranger * 
ar. 45 
And a uod permittat lies de ÆAdiſicio. R. Sal. 45 8. 


(D. 3 


ACTION upon the Caſe for a Nuſance. 


0. 3.) Indictment. 


85 an Indictment lies for a Nuſance. Vide Indics ment, (D.) 


After a Conviction, if the Defendant will not remove it at his Charge, 4 
| Writ goes to the Sheriff to remove it. Comb. 10. 


(D. 4.) Prohibition for Removal. 


So a | Writ iſſues to remove a Nuſance ix Vicis, et Venellis Ville. F. N. 
B. 185. D. Vide Prerogative, (D. 36. )—Probibition, . 
So an Inhibition may be granted to remove a Stage for Rope-dancing, a 
Bowling-Alley, Sc. where it becomes a Nuſance. 1 Med. 76. 

So, for erecting a Play-Houſe, ts it will be a Nuſance. Semb. 
Shin. 62 
So, Man may enter to abate a private Nuſance. F. N. B. 184. G. 
18 

SY if a Houſe hangs over, he may enter, and throw down the Part 
hanging over. 2 Rol. 144. J. 39. 
If a Nuſance be done to my Mill, Land, Sc. I may remove it. 2 o/. 
144. J. 36, 39. 
So, if it be a Common Nuſance: As, a Gate erected croſs an High- 


way, every one may throw it down. Per three F. Gro, Car. 185. 
Jon. 221. 


And a Man may enter into the Soil of another, when it is neceſſary, to 
remove a Nuſance. 2 Rol. 144. „ 14%. 1.28. R. Sol. 4.59. 


And may juſtify the cutting down of a Gate, & c. which is a Nuſance. 
Per three J. Cro. Car. 18 5. Jon. 122, 


Or, pull down a Houſe with Violence, OW the Materials are loſt, 
RK. Sal. 458. 
So he may remove it, without a Requeſt. 5 Co. 101. a. 


So he may remove it, before the Damage happens. 2 Rol. my 5. L. 20, 
5 Co. 101. 6. 


But he cannot remove it, before the Nuſance is erected: As, ks cannot 


| remove Scaffolds, &c. for making a Buildin g. which will be Aa Wants, 
| when finiſhed. 2 Rol. 14 5. I. 10. 


Nor, the Foundation of a Building, which will ſtop his Lights when 
= erected. R. 3 Bul. 196. 


So, after the Removal, he cannot deſtroy the Materials. R. Jon. 222. 


Nor, cut down, or 2 any Damage, after the Nuſance i is ee or in 
the Abatement, unleſs pa R. en, 222, 


7 6 The Proceeding in an Action upon the Caſe foꝛ 
3 a Nuſance. 


(E. 1.) The Declaration. 


IN an Action upon the Caſe for a Nuſance, the Plaintiff muſt ſhew 
himſelf intitled to the Thing, to which the Nuſance was done, at the 
Time of the Nuſance: As, in an Action upon the Caſe for diverting his 


Water-courſe to his Mill, he muſt _ that he was ſeiſed of the 8 at 
the Time, R. Cro. El. 751. 


3 . | MES ot 
| „ So 


236 ACTI O N upon the Caſe for a Nuſance. 
So he ought to ſhew, that the Diverſion was a Prejudice to his Mil 
Semb. Skin. 65, 175. 3 1 
So he ought to alledge a Continuance of the Nuſance to the Time of the 
Action only; for adbuc continuatus exiſtit, is ill; for that goes to the Time of 
the Declaration. R. 1 Sho. 366. Es 
But if the Declaration ſhews a continuing Nuſance, it is not material 
tho' the firſt Nuſance was before the Plaintiff was intitled, R. () 
El. 191. 5 | | 
$0. if the Plaintiff alledge, that his Father was ſeiſed and died, ang 
Deſcent to himſelf, virtute cujus he was ſeiſed, without ſaying, that he en. 
tred; for a Seiſin in Law is ſufficient for this Action. R. 1 Leo, 273. 
So, if the Plaintiff alledge, that his Houſe, Mill, &'c. was antiqua Domi 
&c. without 3 for it. Vide Preſcription. 5 ; 
Or, that it was antiquo erectum; for that is tantamount, þ 
A 39%. - 3 2 
So, in an Action for a Nuſance, if the Plaintiff alledge, quod poſſeſimaty 
fuit of ſuch a Houſe, &c. in which habere debet fo many Lights, &. 
without more, it is ſufficient. R. Sho. 7. Vide in Pleader, (C. 39.) 
So a Declaration for ſtopping of Lights is ſufficient, tho' it do not ſq, 
antiquum Meſſuagium. R. 1 Vent. 237, 239. 
So a Declaration for diverting a Water-courſe, which currere conſuevit ty 
a Well, er abinde to his Houſe, is ſufficient; tho' it do not ſay, from what 
Place it runs to the Well. R. after Verdict; for it ought to be projed, 
R. Skin. 389. | 4 5 


a C. 2.) The Plea, &c. 


To an Action upon the Cafe for a Nuſance in over-hanging his Houſe, 
Sc. the Defendant generally ſhall plead, Not Guilty. 
To a Nuſance in ſtopping his Lights, he may ſay, Not Guilty. 
Or, that by the Cuſtom of London, a Man may build upon an antient 
Tm againſt the Lights of another. Vid. Ent. 29. — Vide Ii. 
- 215, 216. 8 . 
To which, the Plaintiff by Replication may deny the Cuſtom, which 
{hall be tried by the Mouth of the Recorder. | 
But to an Action upon the Caſe for a Nuſance the Defendant cannot 
plead, that being a Blackſmith he came to the Houſe wherein he dwells, by 
the Advice of the Plaintiff himſelf, and there erected a Forge for his Trade 
R. Lut. 70, 71. | 1 
If the Verdict finds generally, that the Houſe is not erected upon the 
2 7 — the Whole ſhall be abated, tho' it exceeds only a Foo. 


For more concerning Nufance, Vide Chaſe, K. mm Fuftices of Peace, (B. 20 
&c.)—Leet, (L. 12, 13.) fe Chaſe, (K. —Jufices of ah 


/ 


ACTION upon the Caſe upon 7rover. 


(A) When it lies. 


ROVER lies by him, who has a Property in Goods and Chattels, 
Tohich come to the Poſſeſſion of another, and are by him converted to 
| his own Uſe. = 8 5 
I A, puts his Goods in B. 's Barn by his Conſent, and has the Key in his 
| Cuſtody, A. may have Trover, if any one converts them; for the Poſſeſſion, 
and Property are in him. Per Periam, Sav. 134. 


(B) By whom. 


J Trover for them. | - 
If a Servant purchaſe Goods for his Maſter, which are afterwards con- 
I verted by another, Trover lies by the Maſter ; for by the Poſſeſſion of the 
Servant the Property is veſted in the Maſter. R. but Judgment was after- 


Property follows the Poſſeſſion. Cro. El. 638, 661, 746. ; 
ff an Apprentice earn Money, as Tickets for Sea-Wages, Trover lies by 
the Maſter. R. 1 Sal. 68, Mod. Ca. 69. 8 5 
And if he be an Apprentice in Fact it is ſufficient; for, how Apprentice 
is not material. 1 Sal. 68. . | 
Tho' a Man has only a ſpecial Property: As, a Common Carrier, who 
Hoſes Goods delivered to him to be carried. R. 1 Rol. 4. I. 22. 
A Sheriff, for Goods levied upon a Fieri Facias, which are taken out of 
his Poſſeſſion before Sale. R. 2 Sand. 47. 1 Sid. 438. 1 Mod. 30. 
1 Lev. 282. 1 85 __ 
$ Commiſſioners of Bankrupts, for Goods of the Bankrupt taken out of 
their Poſſeflion, Per Tuiſd. 1 Mod. 31, Dan. 20, | 
So, if a Bill of Exchange payable to A. or Order, be indorſed with the 
Name of A. but no Aſſignment written, and afterwards found by B. Tro- 


* 


the Bill was not transferred. R. 1 Sal. 130. e 
And it is not neceſſary, that the Plaintiff ever had the Poſſeſſion; for 
W 7rover lies by an Executor for the Goods of the Teſtator, tho' they never 
were in his actual Poſſeſſion. D. 2 Mod. 168. R. Cro. El. 377. R. 
Lat. 214. Sav. 133. | 


| | to C. in Satisfaction of a Debt due from B. to C. which A. afterwards con- 
verts to his own Uſe, C. may have Trover-againſt him, tho' he never had 
the Poſſeſſion. R. 1 Bul. 68. | 


the Bailment was. R. 1 Bul. 68. | 


2 Keb. 589. TEES | 

And for a Wager, againſt him who held the Stakes. Cro. El. 870, 

So it lies by a Leſſor for Timber cut down by the Leſſee, tho' it was 
carried away before Seizure, R. 2 Rol. 119. J. 30. Cro. Car. 242. 


Wb... a 944 (©) Foz 


AY D every one, who has a Property in the Goods converted, may have 


| wards reverſed ; becauſe it was Money, which cannot be known, and the 


ver lies againſt him by A. for by the Writing of his Name the Property of 


So, if by Agreement Goods bailed to A. by B. ought to be bailed over 


So Trover lies againſt the Bailee of the Goods, by him to- whoſe Uſe 
So it lies for an Eſtray, before an actual Seizure, Per Ch. J. 
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AC T I 5 the Caſe — Novex. 


(0) Foz what Goods. 


15 0 1 E R lies pro pecuniis numeratis in a Cheſt, cho not locked . 
_— R. 1 Rol. 5. J. 15. | 


pecuniis numeratis out of a Bag; for the Thing Kel is not re. 

* ; but Damages fer it. R. 1 Rol. 5. l. 10. Per two J. Cro. El. 81 
. Cro, Car. 89. . A.. 20 Dan. 20. Semb. Sav. 20. ö 
* 0 it lies for a Bond; and it is not neceſſary to ſhew the Date; for it i 


loſt. n Cro, El. 723. R. acc. 2 Cro. 638. R. Cro. Car. 202. 
I 20. 


So, 707 Letters Patent. R. Hard. 111. 


So, pro bonis et catallis ſequent. viz. uno ſeripto Obligatorio, und warrantid, 
Sc. Semb. 4 Mod. 1 56. 


For Bank Bills, Exchequer Bills, Tickets, &c. 1 Sal. 28 11 

So it lies for a Ship with her Tackle. D. Mar. pl. 188. 

For Trees planted in Boxes in a Garden. Mod, Ca. 170. 

So it lies for ſo many peciis Argenti. R. 1 Sal. 219. 

So it lies for Muſk-Cats, Monkeys, Parrots, &c. without faying, that 
| —_— are reclaiined ; for they are Merchandiſe, and valuable. R. 5 Cro, 262, 
1 1 


So, for a Negro Man; for it is Merchandiſe. Di#. 3 Lev. 336. Kenb. 
2 Lev. 201, Semb. cont, Sal. 667. 


| -&0 it lies for a Hawk, if it be alledged to be reclaimed ; 
RX. Dy. 306. 6. Cre. Car. 544. 1 Kol. 5. J. 25. Dan. 21. 
Baut if the Declaration ſay, de bonis propriis, after Verdict it ſhall be in 
tended to be reclaimed. Per Cro. Cro. Car. 544. 1 Rol. 5. 1. 25. 

So it lies for a Spaniel; for he is reclaimed. 1 Rol. 5. I. 30. Acc. 3 Ie. 

36, 

85, for a Greyhound; and it need not be averred to be reclaimed; ber it 
ſhall be intended: R. Cro, El. 125. Ow. 93. 


otherwiſe, not, 


O Abalutt TITER 


TR OVER lies againſt every one, who has the Poſſeſſion of Goods and 
converts them; if he has them by Tober. 


As, if a Bailiff of a Manor ſeize Goods left in the Manor by a Felon, (bu 
not waived,) and refuſe to re-deliver them. 


If a Man ride a Horſe to an Inn, and the Innkeeper detains bim e 
without Cauſe. 


So, if he have the Gs by 1 As, if a Man bail Goods in Pledge, 
which are detained after the Money is paid. R. 1 Rol. 60, Mo. 841. 


Or, if bailed to keep, and they are detained, after Demand. 1 Brown|, li 
Dub. 1 Nol. 128, R. Cro. El. 781. © 
If a Man deliver Writings to an Attorney to * an Aſſignment, &.. 
and he detains them till he is paid for the Aſſignment; for he has a Remed) 
for his Labour, and cannot detain the Writings. Per Holt, P. 6 V. & M. 
If a Man preſent Jewels, Sc. to a Woman, whom he intends to ma; 
and the Marriage being interrupted, ſhe refuſes to re-deliver them. 
So Pover lies againſt him, who had the Poſſeſſion, tho' the Plaintiff has 
the Goods before the Action commenced; for he ſhall recover Damage 
fo . Converſion. Per V. Windham, at Norfolk Af. 1660. Tind | ard 
life. 


do 


ACTION upon the Caſe upon over: 

80 it lies againſt him, to whom the Servant or Agent of the Plaintiff de= 
livers Goods, * Intent to imbezil them. R. 1 Sal. 289. 

80 Trover lies againſt the Maſter, if his Servant take Goods for him in 
pledge, lend the Money, and afterwards ſell the Goods; for he acts in the 
Whole as his Servant. Per Holt, at Guildb. M. 10 W. 3. Sal. 441. 

80, if A. deliver Lottery Tickets to a Goldſmith to receive the Money due 
upon "them, and he being bound by Note to B. to deliver ſo many Tickets 


to him, delivers him theſe Tickets; againſt B. the Property is not thereby 


| changed, and therefore Trover lies a Tens B. R. i Sal. 283. 
| rover lies againſt Huſband and * ſup 21165 the Converſion by both; 
for it is a Tort, R. 1 Rol. 6. l. 15, 165. Vide cont, 1 Brownl. 3. 
But if the Converſion be alledged ad „ ern, it is bad. R. 2 Cro. 661. 


Fon. 16, 264. 443. R. 1 Rol. 6. I. 15, 27, zo. R. Co. Car. 254, 494. 


| Semb. Mar. 4. Vide Baron and Feme, (V.) 
et if bs Tow find the Wife Not Guilty, a Declaration, which alledges 
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a4 Converſion ad yu ipſorum, will be aided. R. Mar. pl. 134. Vide © 


| Aion, (G.) 
| © If Goods come to ſeveral ſucceſſively, Trover lies againſt any of them, 
who convert them. 

If Bank Bills, Tickets, &c. ſtolen or loſt, ate paid or delivered to another 


without Conſideration, Trover lies againſt any — in whoſe Hands they 
are found. Semb. 1 Sal. 284. 


If a Bill payable to A. or Bearer be found by B. who for a 23 Con- 
ſideration gives it to another, Trover lies for it — B. 1 Sal. 12 6, 


( Converſion, what. 


F Goods are bailed, and not delivered upon Demand, this is Evidence of 
Converſion. R. 1 Rol. 5. J. 50. 10 Co. 56.6, | 

| But if it be found by ſpecial Verdict, it ſhall not be adjudped a Conver- 

| fion. Cont. per three F. Mo, 460. Cro, El. 495. but Poph. acc. and it was 

| adjourned for a little Time, and afterwards hu ear Dub. 2 Bul. 308, 


| 1 Rol. 5. J. 50. R. acc. 10 Co. 57, Hob. 187, R. 2 Mad. 245, Acc. if 
| they are Goods, that may be known. I Rol. 131. 


If Goods are found, and not delivered u = Demand, This 1 18 a Conver- 
| fion, R. 1 Rol. 5. 1.45. R. Cro. Car. 262, 
So, if a Thing cannot be known, a Denial ſhall be a adj judged a Con- 


| verſion, tho? it be upon a ſpecial Verdict: As, in Trover for Money out of 
| a Bag; for there can be no other Converfion of it proved, but the Refuſal 
to deliver it. Per three J. 1 Rol. 131, 2. 


ö If a Man make Uſe of the Thing found, it will be a Converſion. Cro, 
e 


| wards refuſe to let the Owner take them, it will be a Converſion. Mod, 
| Ca. 170. 
If a Man deliver the Oats of another to B. _ 'be made Oat-Meal, and the 


| Owner afterwards prohibits him, but yet B. makes the Out-Meal, this is a 
Converſion. Per Berkly, 1638. 


| If a Man miſuſe a Thing found, that will be a Converſion 3 as, if he 
| throw Paper into the Water. Cro. El. 21 9. 


So, if he miſuſe a Thing intruſted to his Care; as, if a Carrier ſell Goods 
delivered to him for Carriage. 2 Sal. 655. 


Or, break open a Box, and take the Goods to himſelf, 2 Sal. 65 . 


N 


1 


If a Man give Leave to have Trees put ind his Garden, and Go | 
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Second Part A Eq. Ca. 45.* 
* Second Part have no Property R. Eq. Ca. 45 


Funeral of a Deceaſed, and afterwards deliver Goods of the Deceaſed in oh 
Goods. Per Holt, Carth. 104. Skin. 274. 


Z As, upon an Execution, or by Violence. Per Holt C. J. at Hertfil, 


counterſigned, and entred in the Office, but has only the Name of tis 


| Maſter, tho' he had no Title, Trover does not lie againſt the Servant. I. 
2 Mod. 244. | | 
to A. Trover does not lie againſt A. Per Holt, at Guildb. 1698. Wage 


him. R. Co. El. 48 5. 


by the Owner. Per Holt, 1 Sal. 284. 


ACT IO N upon the Caſe upon over. 


If A not being Executor or Adminiſtrator, requeſt B. to provide for the 
tisfaction, Trover lies by the Executor or Adminiſtrator againſt B. for theſe 


If a Man ride the Horſe of another, and afterwards re-deliver him to the 
Owner; this does not purge the Converſion, but goes in Mitigation of Da. 
mages. R. 1 Rol. 5. I. 40. ; 9 

But the negligent Cuſtody of a Thing is not a Converſion; as, if a Barre 
of Butter be bailed to another, qui negligenter cuſtodivit, ita quod it was 
ſpoiled. R. Cro. El. 219. Ow. 141. Oe = 

So, if a Carrier neglect Goods delivered for Carriage, whereby they are 
ſpoiled. R. 2 Sal. 65 5. | 5 

So, if Goods are ſtolen out of the Cuſtody of a Common Carrier, that i; 
not a Converſion. 1 Rol. 6. J. 5 | 

Or, taken by Force, or upon an Execution, out of the Cuſtody of hin, 
who found them. Per Holt, C. J. at Hertford, 5 Ann. „ 


UT Trover does not lie without a Converſion : As, if Goods found ar 
taken out of his Cuſtody before any Converſion. D. 2 Mod, 241, 


: If Goods delivered to a Carrier are ſtolen ; for that is not a Converſion 
RK. 1K. 6.7. 5. 
It does not lie by him, who has only the Poſſeſſion, but no Propery, 
2 Bul. 135. 1 „„ | 
If A. purchaſe an Annuity Ticket, which he does not take a Transfer of 


Vendor indorſed, if the Ticket be afterwards ſold, and come by (ereril 
Hands to B. who takes a Transfer from the firſt Vendor counterſigned, and 
entred in the. Office, the Executors of A. cannot maintain Trover ; for they 


It does not lie againſt him, who has a Property by Gift, Sale, Gr. 
Nor againſt one, who has a Poſſeſſion by lawful Means: As, if the 
King's Purveyor take Beds for the King's Servants. Per Warburin, 
x Rol. 6. J. 7. Song 85 

- If a Maſter brings a Replevin, and the Servant carry the Goods to li 


If a Man find a Bank Bill, and for a valuable Conſideration deliver it 


x Sal. 284. 
If a Man purchaſe Goods in Market Overt, Trover does not lic again 


, 


So, if an Innkeeper detain a Horſe, till he be paid for his Eating. I. 
Per three F. 3 Bul. 270. Dub. 1 Bul. 170. 5 
If a Man pay Money, that is ſtolen, to A. Trover does not lie againſt him 


So if he pay Tickets, Exehequer Bills, &c. ſtolen or loſt, for a valuable 
Conſideration. 1 Sal. 284, 126. : 


(G) Cit 


ACT IO N upon the Caſe upon Trover. TI 


(6) The Proceeding in 77over- 
(G. 1 ) The Declaration. 


HE Declaration in Trover generally ought to ſhew the Property i in (G. 1.) 
the Plaintiff. _ ſhew * 
Yet if it ſays, quod Quer. fuit poſſe -fſionatus, omitting, ut de bonis ſuis pro- pain. = 
in it is good. R. Mo. 691. R. Hard. 111, 
If it ſays, that the Teſtator furt poſſeſſonatus, and made the Plaintiff Exe- 
cutor ; it is ſufficient, without ſaying, that he was m— R. Lat. 214. 
Vide Ante, (B.) 
If the Declaration ſhews, that the Plaintiff was poſſeſſed ut de bonis pro- 
75, it is ſufficient, tho the Goods named are Things which ſeem annexed 
co the Freehold ; for that ſhall not be intended, when they are named de 
| bonis propriis. R. 2 Cro. 129, 


So the Declaration muſt expreſs the Goods adult with convenient (6G. 2.) 

| | Muſt expreſs 
A certainty. the Goods 
F - And therefore, if the Declaration is pro diverſis veſtimentis, arverfis DSL, oi convent. 
Se. without ſaying, how many, and of what Nature they are, it is bad, ent Certainty. -. 
1 Vent. 114. 
1 porn without ſhewing the Number. 2 Lev. 1 76, 
= For ſuch, and ſuch Goods, et aliis Utenſilits, Angl. Implements, without ſay- 

| ing, quot, aut qualia. R. 3 Lev. 18. R. Cro. El. 8 17. 
Hamis, Angl. Hooks, without ſaying, of what Sort. 2 Lev. 11. 
So, for fix Tun, without ſaying, of what, is bad. Dan. 25. 
| So, for two Pair of Pot-hooks, and, (after other Words ) Hangers. R. 
| Ray. 2. 
Pro aliis parvts tæniolis, Angl. Ribbons, without ſaying, how many, or, 
= what. R. 2 Lev. 8 5. 
So, pro viginti ovibus, matrici has, et agnis, without ſaying, how many 
Eves, and how many Lambs. R. 1 Vent. 31 
Or, pro viginti juvencis, Angl. Bullocks and Hrifers, without foyin 'Y how 
| many of each Sort. R. 1 Vent. 31 
So, tho' the Words are explained by an Anglicè, it is not ſufficient. 
As, Trover de quodam Inſtrumento wocat. a Gridiron, i Is bad ; for the Latin 
| Word does not import it. R. 1 Sid. 60. 
De Hamd, Angl. a Crow of Iron. Per three J. 2 Cont. Yel. 68. 
EI 2 Angl. a Salli ng-T rough ; for here is no Latin for Trough, 
AJ R. I Sid. 9 

De Duodenis, Angl. Groſs ; for it ſhould be duodenis 1 2 Lev. 11. 
De Ferramento, Angl. an Iron Range. R. 2 Lev. 177. 


But it is ſufficient, if there be Certainty enough to deferibe the Thing | (G. 3.) 


| to common Underſtanding, Vide Dan. 24. Sho. 144. — — 
As, Trover, inter alia, de vaſe uini, without ſaying, of what Metal, is Intent i is fuß. 
good ; for it ſhall be intended Vas ligneum. R. 2 Vent, 67, Cs cient. 


Trover of a Set of Stones, Buttons, Sc. R. 2 Vent. 78. | 
. Of Letters Patent, without mentioning the Date, R. Hard. 8 — 
De Librario Librorum, without ſaying, how many, or what ; for it is 
aſcertained by the Word, ibrary. Sho. 144. 1 Vent. 114. 

So, de Plancis Granarii, without ſaying, how many. R. 1 Sid. 98 


Ot Ciſtd V efetum ; for it is aſcertained by the Word,  Gftd, R. 4 
"BY 


Vor, I, 5 De 
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(8. 4.) 


So, Words of 
Art, Sc. 


(8. ß.) 


Muſt alledge 
Cenverſion, 


Faſhion for a Kitchen Table. 


El. $17. 


AC T I O N upon the Caſe upon Thrower. 


De tot paribus velorum et tegulorum, Angl. Curtains and Valence. 2 | 


1 Sid. 445. Vide 2 Sid. 174. 
So, Trover de decem arboribus will be good; 


tho” properly it is ark 
creſcit. R. Sti. 235. g 1 2 


Of twenty Ounces of Cloves and Mace, without ſaying, how many 4 


esch, or that they were mixed. R. 2 Sal. 6 54. 
So, Trover of a Piece of Cloth, Linnen, Thread, &c. if the Jury can 
know it ſo well, as to | Damages for it. Sho. 144. R. 1 Lev. 303, 
Trover de Proviſiont us eidem navi Speftan'. Sho. 144. 
De ſeripto ſuo obligatorio, per quod tent fuit to A. for it might be Eire 


to the Plaintiff, R. 2 Sal. 654. 
De decem Capſis et Ciſtis, without fayin g, quot Capſe, ef quot Ci le, * 
they are the ſame Thing. | 


Per two J. Cro. El. 819. 

De tribus flruibus fan, Angl. Ricks of Hay, without laying, quot carte. 
tatæ. R. 1 Leu. 301. 

De menſa cum pluteis et abicis, without ſaying, how many; z for it is the 
R. Shin, 209. 
uch and ſuch Goods, without ſaying of what Value, pr 


So, Trover of fi 


three J. 2 Cont. R. 2 Cro. 130. 


De Armamentis, Tormentis, et aliis ſuppeditamentis eidem Navi pecrantilu 


without ſaying, what in particular; for the Goods are 2 to be ſuch, 


as belong to the Ship. 


$o it is ſufficient, if the Goods be expreſſed by Words coined by Art 
As, Trover de 30 Toddis lane, 20 barrellis Cervifie, &c. 

But it is proper to expreſs ſuch Words with, Anglicè. 

So, falſe Latin does not vitiate a Declaration. 

And if the Words are expreſſed with, Anglicè, or vocat. it 18 vel, tho' 


R. Carth. 131. 


the Words are falſe or incongruous . Latin. R. 2 Cre. 1 29. 


So, if the Words are ſenſible, and an Argh? be added, which is viciow, 
it ſhall be rejected. R. 5 Mod. 178. 
Or, the Anglice expreſſes more than the Latin Word im * R, 


2 Rol. 2 oF Ip 
And if there be Trover for l Goods in particular, aſter a generdl 


Verdict for the Plaintiff, if any Particular be not ſenſibly 2 the 


Damages ſhall not be intended to be given for it. D. 1 Sid. 183. R. 
Ray. 15. 2 Vent. 78. Acc. 3 Lev. 336. R. 1 Sid. 98. Carth, 131, 
Vide in Damages, (E. 6.) 
So, if any Particular be expreſſed by a Word not Latin. R 1 Sid. 98. 
So, if there be convenient Certainty, it ſhall be aided after Verdict. Cru, 
Vide Pleader, (C. 24, 87.) 
So, if the Poſſeſſion be of a ſingle Thing, and the Declaration alledge 2 
Converſion of bona prædicta, it will be well upon a general Demwrrer, K. 


Lut. 1537. 


So, if any Part be inſenſible, or uncertain, it will be well u ages a genenl 


Demurrer ; for the Plaintiff may take ſeveral Dama ges, and releaſe for thi 
Particular. R. 1 Sal. 218, Vide in Pleader, (Q. 3. 5 

If the Declaration charge 
manus, generally, without ſaying, per Inventionem, or how, it is good. K. 


after Verdict. Lat. 214. Dan. 23. 


So, if it do not ſay, That the Plaintiff loſt the Goods R. Gro. El, 76. 


But the Declaration ought to alledge a Converſion, 
How a Converſion ſhall be _— in an A againſt Huſband wo 
Ss Vide Ante, (D.) 


50 


R. 1 Bul. 126. 


e the Defendant, That the Goods wr a | 


A CT I O N upon the Caſe upon Trover. 
8 it muſt alledge the Time, and Place of the Converſion; for it is tra- 


verfable. Per two J. 1 Brownl. 8. Cro. El. 97, 8. 78. Vide Pleader, 
(C. 19, 20.) TE EL DOE) | 


(.. 6.) The Plea. 
I} Trover the Defendant can plead nothing, but Not Guilty, or, a Re- 


I 


leaſe. . Per Twiſd. 1 Keb. 3og. 


Tho' the Trover be againſt an Executor, for Goods converted by his 


Teſtator. Dub. Sav. 13. 


For in many Caſes, Matter of Juſtification amounts only to the General 


o 


fue. Vid. Ent. , 10. Vide 1 Keb. 30 5. . 
And if the Defendant plead a Matter which amounts to the General Iſſue, 
W and if the Plaintiff demur, and the Defendant will not take the General 

| Tflue, but will join in Demurrer, a Writ of Inquiry ſhall be awarded. R. 


I Brownl. 5, 2 Cro. 165, 319. R. 10 Co. 95. a. Vide in Phader, 


= (E. 14.) | 
As, if the Defendant plead, a Sale to him in Market Overt. R. 


2 Cro. 165. Cont. Cro. El. 485. 
| A Gift to him by A. who found the Goods. Cont. Cro, El. 262. R. 
acc. Lat. 185, 6. —— 
| A Sale to him by A. who did not deliver them, but afterwards ſold them 
to the Plaintiff, who loſt them, and the Defendant found the Goods. R. 
= e Gro. 319. . 5 | 
4 Pg in himſelf, who loſt them, and the Plaintiff found them, and 
| afterwards loſt them, whereby he ſeized them. R. Cro. El. 146, 
Seizure as a Waife. R. Cro. El. 174. | FR, 
Taking as Tithes ſevered. R. Cro. Car. 157. R. 10 Co, 88.5. Lat. 185; 
Taking for Toll. Semb. Jon. 240. Gr ny 
| Detainer 'till paid for Salvage. 2 Sal. 654. 
| He may plead Not Guilty infra 6 Annos. Lut, 99. 


n » 
— — — 


* — 
. 


— 


ACGTII ON upon Statute. 


(4) When it lies. 


(A. 1 ) For a Recompence. 


P ON every Statute, made for the Remedy of any Injury, Miſchief 


or Grievance, an Action lies by the Part ieved, either 
expreſs Words of the Statute, or by 8 by the 


2 I” 
| 10 Co. 75.6. | .. 55, 118, 
And ſuch Action ſhall be, for a Recompence to the Pa 
of Prohibition. ou * W os; by Way 
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By the Sr. 36 Ed. 3. 9. If any Man find himſelf grieved contrary to the 


Articles above written, or others contained 


d in divers Statutes, and will come 


to the Chancery, and complain, he ſhall there have Remedy by F 
laid Statutes, viz, by Original Writ out of Chancery, 2 7, 1 * of the 


? . 


þ 


— 


25 * 


ME 
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| Matter, which is requiſite to intitle him to an Action. Vide in Pleader, 


' ACTI O N upon Statute. + 


And therefore, where by the Str. M. Ch. 9 H. 3. 29. it is enacted, Yd 
mullus liber homo capiatur, vel impriſonetur, Sc. niſi per legem terre, if any 
be impriſoned contrary to Law, he may have an Action founded upon thi, 
Statute. . 2 Inft. 55. OR | 1 

So, a Man aggrieved contraty to the St. M. Ch. 9 H. 3. 3 5. Which 
enacts, Quod Vicecomes non faciat Turnum ſuum niſi bis in anno, & c, ſhall 
have an Action upon this Statute, tho no Action be expreſsly given, 
2 07. 74. £#. NN. 34. 101. | | 

So, upon other Clauſes of M. Ch. 2 Inft. 55, 74. | 

Or, contrary to the Sr. of Marl. 55 H. 3. 10, If a Man be diſtrained to 
come to a Leet, who need not. 2 Inft. 122. F. N. B. 160, 161. D. 

So a Man ſhall have an Action upon the Str. of Marl. 52 H. 3. 15. If he 
be diſtrained out of the Fee, or in the Highway, contrary to this Statute. 
2 Inſt. 131, 104. | | 

So a Demandant or Plaintiff, a Tenant or Defendant, who is delayed, or 
prejudiced by the Sheriff's returning Jurors, who are above 70 Vers of 
Age, infirm, or not commorant in the ſame County, may have an A don 
for it upon the Sr. V. 2. 38. 2 If. 4459, | 

So an Action upon the Statute lies for the Party grieved upon every Re. 
medial Branch of the Sz. W. 2. for his Relief. 2 Ist. 486. 

So an Action lies upon the Stat. of Oblivion 12 Car. 2. 11, for the Penalty, 

againſt him, who ſpeaks Words to revive the Memory of the late Difference, 


(A. 2.) For Recovery of an Advantage. 


So an Action lies upon the Sr. 31 H. 8. and 32 H. 8. for Money deiiſed 
to be paid out of Lands; for in all Caſes, where a Man has an Advantage 
given to him by Force of an Act of Parliament, he ſhall have a Remedy 
for it by Common Law, without the Aid of a Court of Equity. Per Hl, 
Med. Ca. 26. eg) | | = 

And the Action upon the Statute ſhall be maintained againſt the Terr- 
Tenant, Mod. Ca. 27. D 


(A. 3.) What Averments are neceſſary in an Action upon a 
Statute. 


If an Action be founded upon a Statute, the Plaintiff muſt aver every 


C90) © 
oo 3 by the Proviſo in a Statute a Perſon is excepted within fuch 
Circumſtances, and not in the Body of it, the Plaintiff need not ſhew, that 
he is not within the Exceptions ; for that ſhall come from the other Part: 
Semb. 1 Lev. 20. | 5 = 


(A. 4.) By Way of Prohibition. 
So, ſometimes the Party aggrieved contrary to a Statute ſhall have a Re- 
medy by Action upon the Statute, by Way of Prohibition: As, if a Feoffee be 
diſtrained for-ſeveral Services, which are not contained in his Charter of Feof- 
ment, contrary to the Sf. of Marl. 52 H. 3. 9. he ſhall have a Writ of 
Gontra formam Feoffamenti ; which is 4 Prohibition to the Lord, or his 
Bailiffs to diſtrain him. 2 ft. 118. F. N. B. 162. F. 


(B) (jet 


e TT ION upon Statute. 


6) When an Action does not lie upon a Statute. 


UT if a Statute prohibits a Thing to be done, an Action does not lie 

B againſt him, who proceeds in a Courſe of Law, to contend, whether 
ſuch a Thing be prohibited, or not. „ | 

Ss As, if a Man ſue in the Spiritual Court for Tithes of Groſs Trees, an 
_ Action does not lie upon the Sr. 45 Ed. 3. 3. which enacts, That Tithes 
wall not be paid of them; nor upon the Sz. 32 H. 8. 7. which enacts, 
That none ſhall ſue for them; for a Man may contend, whether the 
Trees, of which the Tithes are demanded, are Groſs Trees, or not. R. 


2 Cro. 133. 


Jo When an Action lies upon Statute, 02 at 
I Common Law, 0 © 


O, if a Statute gives a Remedy in the Affirmative, (without a Negative 
O expreſſed or implied,) for a Matter, which was actionable by the Com- 
= mon Law, the Party may ſue at the Common Law, as well as upon the 
W Statute ; for this does not take away the Common Law. 2 zt. 200. 
As, he may have Treſpaſs for ſpoiling his Park at the Common Law, 
or, an Action upon the Statute de Malefaforibus in Parcis. 2 Rol. 49. 
| "Treſpaſs for Taking his Ward, or, Raviſhment of Ward upon the Statute. 
2 Kol. 49. - | | | 
"Treſpaſs for Mayhem, or, Appeal of Mayhem upon the Statute. 
| 2 Rol. 49. 8 OD 
1 * Action concludes, contra formam Statuti, (where it lies at the 
Common Law, or upon a Statute,) and the Statute is miſtaken, whereby 
the Declaration will be bad upon the Statute, but good by the Common 
Law; the Words, contra formam Statuti ſhall be rejected. R. P. 9 l. 3. 
inter Bennet and Talbots, (Reported Comyns's Reports 26. & 
So, if there be no Statute, and the Action is maintainable only by the 
Common Law. P. 9 V. 3. (Reported Comyns's Reports $9 . 
So, if an Indictment be againſt three, and one only is within the Statute; 
it ſhall be good againſt the others at the Common Law, and contra For- 
mam Statuti goes to him only, who was guilty within the Statute. © P. 
9 W. z. (Reported Comyns's Reports 26.) YR 2805 OT 
But if a Man bring his Action at the Common Law, he waives his 
Remedy by the Statute. 2 Rol. 9. V 


(D) When it does not lie in the Courts of Weſt- 
1 minſter. . 


| BY the St. 21 ac. 4. All Offences to be committed againſt any penal Sta- 
DD tute, for which any Informer may ground any Action, Suit, Informa- 

tion, &c. before Juſtices of Aſſiſe, Ni Prius, Gaol-Delivery, Oyer and Ter- 

nner, or Juſtices of Peace in Quarter-Seſſions, ſhall be ſued before the 
Juſtices of Aſſiſe, Nift Prius, Gaol-Delivery, Oyer and Terminer, ot Juſtices | 

of Peace of every County, Borough, Ge. having Power, &c. wherein ſuch 
Offence ſhall be committed, at the Choice of the Parties, who will ſue 

and not elſewhere: And all Informations, Actions, Sc. hereafter hoes; . 

| „ Si 37 Seb 


Vor, I. menced 
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(6.43 - 
By Informa- 
tion, or Ori- 


menced by the Attorney General, a Common Informer, or other 


before Juſtices of Aſſiſe, &c. As, upon the Sr. 23 H. 8. 4. for raiſing the 
Or, upon the SF. 21 H. 8. 13. for Non-refidence. R. Cro. Car. 146. 


County. 1 Sal. 373. Vide Action, (N. 10.) 


formation, (A. 1.) 
ſequitur ; or, at the Suit of the Party alone. Vide Information, (A. 3.) 
Qi tam, &c. 3 Teo. 237. 


tion lies, before Seizure, by Qui tam, &c. R. Sav. 7. 


And therefore, none can ſue upon a Penal Statute by Plaint in an Infe- | 


are, (Original Aion) and the Bill in B. R. is an Original Action ther. 


ACT IO N upon Statute. 
4 any of the Courts of Weſtminſter, for any the faid Offences For 

void, 1 "e's 

And therefore, Debt does not lie in the Courts of Weſiminſter for an Of 
fence within another County, tho' it cannot be ſued elſewhere ; for the 
Offence may be proſecuted before Juſtices of Aſſiſe, &c. tho' not by ſuch 
Action. 4 Int. 172. R. cont, 1 Vent. 8. 1 Sid. 400. Dub. Lig, 765 
R. acc. 1 Sid. 401. Semb. cont. Lat. 192. R. acc. per eleven J. 10 V.; 
1 Sal. 373. R. cont. 3 Lev. 71. R. cont. 2 Mod. 24. | 
So an Information does not lie in the Courts of Weſtminſter, where it can 
be brought before Juſtices of Aſſiſe, Ic. Semb. 2 Cro. 85. R. Carth, 405 
1 Sal. 372. Rt Ps . 1 6 | 

But 2 St. 21 Jac. 4. by a Proviſo in the ſame Statute, does not extend 
to any Information or Action upon Statutes againſt Popiſh Recuſants, or for 
Recuſancy, or for Maintenance, Champerty, or Buying of Titles, or on 
the St. of Tonnage or Poundage, or for defrauding the King of his Cal. 
toms, Subſidy, Impoſt, Priſage, or for tranſporting Gold, Silver, Ordnance, 
Ammunition, &c, Wool, or Leather. | 

So it does not extend to an Information for an Offence not determinahle 


Prices of Beer, Sc. R. Cro. Car. 112. Hutt. 98. Carth. 465, 6. 


So it does not extend to Debt upon any ſubſequent Statute, which give 2 
Remedy by Debt. 1 Sal. 373. but per Holt, It muſt be laid in the prope; 


(E) Action upon Statute, by Qui tam, &c. 
E. 1.) How it ſhall be brought. ky 


CTIONS upon Statute are, at the Suit of the King only, «iz. by 
Indictment, or Information. Of which, vide Indictment, (A.)— I. 


Or, at the Suit of the Party, qui tam pro Domino Rege quam pro ſeiph 


H a Statute gives a Penalty to every one, who will ſue, an Action lies by 


So, if a Statute gives a Moiety of the Goods to him, who ſeiſes, an Ac- 


By the St. 18 Eliz. 5. (which does not extend to Suits by Perſons to 
whom or to whoſe Uſe any Forfeiture, Penalty, or Suit is ſpecially limited 
by any Statute, but where it is limited generally to him that will ſue, 
None ſhall be admitted to purſue againſt any Perſon upon any Penal Statute, 
but by Information, or Original Action, and not otherwiſe. 925 


rior Court. R. Cro. El. 544. Mo. 412, 600. R. Sti. 383. 
| Nox, by Bill of Debt in B. R. R. Cro. El, 77. R. Mo. 247, 8. 4172. 
Derne 


Nor, by Bill in the Exchequer, quo minus Sc. Semb, 3 Leo. 237. 

But, where a Statute gives 2 Penalty to be recovered by Action of Debt, 
Bill, Plaint, or Information, an Action by Qui tam may be by Bill in B. R. 
as well as by Original, or Information; for the Words of the St. 18 Hl. 5. 


R. 1 Rl. 537. J. 15. 4 


ACTION upon Statute. ” 


in B. R. for the Sf. 18 El. 5. does not extend to him: As, in an Action upon 
the Sr. 32 H. 8. 9. againſt Maintenance. Vide 3 Leo. 237. 
Or, upon the Sf. 5 Ez. 9. againſt Perjury, R. Cro. El. 434. 
vo, Debt upon the St. W. 2. and 1 R. 2. 12. againſt a Sheriff for an Eſ- 
cape lies in B. R. by Bill againſt him in Cuſtod. Mar. tho' the Statute limits 
| the Recovery by Writ of Debt, which imports an Original; for it is within 
the Equity of the Statute, R. 1 Rl. 530. J. 50 
= San Action upon the Stat. of Præmunire lies by Bill, tho' the Statute 
peaks of Garniſhment by the Space of two Months, which implies, by 
Original. 1 Rol. 537. J. 3. 3 inſt. 125. d | 
= So, an Action upon the S. 13 R. 2. 5. and 2 H. 4. 11. for ſuing in the 
= Admiralty, where the Cauſe ariſes upon Land; tho” the Statute ſpeaks of a 
= Writ /uper Caſum. 1 Rol. 537. I. 5. Cro. Car. 63. 
= &So, an Action upon the St. of Winton, 13 Ed. 1. againſt an Hundred; 
por the Inhabitants may be in Cu/ſiodia Mareſchall:. . 
In what County it ſhall be brought, Vide Action, (N. 10.) Ante, (D.) 
= As to Information by 2: tam, &c. Vide Information, (A. z.) | 


(E. 2.) When an Action lies by Qui tam, &c. 

An Action by Qui tam, &c. was brought againſt B. before whom he was 

W indicted of Felony, for not allowing his Pardon till Submiſſion to the Duke 

= of Laoe, 27364. ( x 

= If a Man be reſcued, when taken upon a Capias Utlagatum at the Suit of 
A. he may have an Action Qi tam, &c. R. 11 Fac. 1 Rol. 1. I. 15. 
So, if he eſcape, an Action lies againſt the Sheriff by A. qui tam, &c, 

K. Cro. El. 877, R. 2 Cro. 361. 1 Rol. 78. 5 


© inventus, R. 2 Cro. 533. Noy 22. 


Qui tam, &c. R. Lut. 123. Vide Cro. El. 652, Ms. 641. | 
So an Action lies by Li tam, &c. in every Cafe of a Contempt to the 
| King. Mo.64 1 7 
| Soan Action by Qui tam, Gt. lies, for a Battery of the King's Chaplain 
in his Preſence. OS 5 ; 
| So it lies in every Caſe, where the Damage is to the King, as well as to 
& the Party. -.D. 4 Re. 266, -- : 7 
= So an Action upon a Statute, which prohibits a Thing, but does not give 
any Penalty, muſt be by Li tam, &c. and not by the Party alone: As, 
| upon the Sz, 32 H. 8. 7. which prohibits the Suing for Tithes of Groſs 
| Trees. R. 2 Cro. 134. | „ 3 
| Upon the S7. 2 R. 2. 5. de Scandalis Magnatum. 1 Rol. 78. R. 
Fe „ 4 | 
Upon the St. 13 R. 2. 5. and 2 H. 4. 11, for ſuing in the Admiralty, 
&c, R. Dy. 1 59. . Mo. 64. os — ee 
| Upon the Statute of Uſury. Dy. 95. 2. 
Upon the Statute of Apparel. Mo. 36. 10 | | 
An Action by Qu tam, Sc. muſt be ad reſpondendum Parti qui tam pro 
Domino Rege quam pro ſeipſo ſequitur. Cro. Car. 2 56. Jon. 261, © 


* Mo. 64. R. acc. Jon. 261. 
ut an Information ſhall ſay only, That the Pa ui tam pro Rege 
uam pro ſeißſo ſequitur, &c. Cro, Car. 256. Ton, 0 * A. 


80, an Action by the Party grieved upon a Penal Statute, may be by Bill 


S8o, if a Sheriff refuſe to execute a Capias Utlagatum, and return Non 72 


Yet, for ſuch Eſcape, &c. the Party may have an Action, without ſaying, 


Or, ad reſpondendum Domino Regi et Parti qui tam, Ec. R. Cro. Car. 256, 


* 


I 


any Part of the Sum recovered, but only his Fine, Qi ta 


cont. Hob. 327. 


An Action by Nui tam, &c. is the Suit of the Informer, and not of the 
3 Lev. 398. 


11 Cv, 65. 5. Except for the King's Part. Cro. El. 583. 


hen it ſhall be. 


IS 2 Pb. & Mar. for driving a Diſtreſs out of the County. 


Party grieved. 8 
So, tho' it do not limit the Forfeiture to the Party grieved, if it give tit 


Property of the Owner, and do not limit it to any other: As, upon tie 


© So, if a Statute provide a Remedy for the Party grieved, tho? it do not 
give any expreſs Penalty or Forfeiture, he may have an Action upon the 


„„ 8120 N won Butt. 
If the Action be by the King and the Party, but the King is not to hare 
n, c. may 1 
omitted in the Iſſue, and Venire Facias. R. Cro. Car. 336. OY 0 

So, if the Action be by Sui tam, &c. and the Iſſue be joined, Quad ,, 
debet to the Party only, it is good. R. after Verdict. 3 Lev. 375. $4 


So, if Demurrer be joined as to a Declaration only by the Party Qui tan 
Sc. Cro. Car. 11. | 


King, Lut. 196. Vide Information, (A. 3.) | 

And the Party Qui tam, &c. may be nonſuited. 3 Lev. 398. Say, 56, 
Shall pray a Tales, tho' he has no Warrant by the Attorney Genery 
A Conviction upon an Indictment, &c. will be a Bar to mM Action by 

Qui tam, &c, Lut. 202, 208. | | 


-” 


The Attorney General cannot enter a Nolle Proſequi. R. Cro, El.] Jo, 

It muſt purſue all the Requiſites by the St. 18 Eliz. in the Caſe of a Con. 
mon Informer. 1 Sal. 30. V 

Shall not be diſcontinued by the Demiſe of the King. R. Hut, gz 
Cro. Car. to. R. 3 Lev. 207. © 25 | 

If the Qui tam, &c. die after Verdict, his Executor or Adminiſtrator ſhal 
have Judgment for his Moiety. R. Hard. 161. if he dies after Judzmen 
and his Death is ſuggeſted upon the Roll. F 

So, the Defendant may plead Privilege, as an Attorny of another Court, 
R, Lut. 193. 3 Lev. 398. V 

have Ni Prius by Proviſo. Semb. 2 Leo. 110, 


_ May 


n Statute by the Party gritved; 


F) Action upo 


F by a Statute a Penalty be expreſsly allotted to the Party gricved, tt 
alone may ſue for it, without ſaying, Qui tam, &c. As, upon the Sat 


So upon every Statute, which gives a Penalty to the Party grieved. 
So, if it do not give any certain Penalty, but Damages generally, to tix 


- - . * 


Penalty, or Forfeiture, in reſpect of the Wrong, or Diſpoſſeſſion to tle 


St. 2 Ed. 6. 13. which ſays, None ſhall carry away Tithes, before he hut 
ſet forth the tenth Part of the ſame, or agreed for it with the Owner, ul. 
der Pain of Forfeiture of treble Value. 2 Inf. 660. Vide Dett, (A. I. 


Statute; 2 Inſt. 486. HR, 

As, upon the Sr. V. I. 20. againſt Misfeaſors in Parks or Fiſh-PonG;, 
the Owner may maintain an Action in his Name alone, as well as by W 
OE EB > ARCs | 
o, in every Caſe, where a Statute enacts, or prohibits a Thing for ti 
Benefit of a Perſon, he ſhall have a Remedy upon the ſame Statute for the 
Thing enacted for his Advantage, or for the Recompence of a Wrong done 
to him contrary to the faid Law. Per Holt, Mod. Ca. 26, 7. 


. 3 


Con 


ACTI O N upon Statute. 


An Afton by the Party grieved is not within the Sr. 18 Eliz. 5. as a 
Wen Informer. 1 Sal. 30. R. 1 And. 116. 5 


(o) When a Statute ſhall be Recited. 


I an Action lies for an Offence at Common Law, and afterwards a Sta- 
f tute is made againſt the ſame Offence, if the Action is brought upon 
W thc Statute, the Statute muſt be rehearſed ; otherwiſe it does not appear, 
whether the Action be upon the Statute, or at Common Law. Lut. 1 548, 
3 As, in an Action upon the Sz. 5 R. 2. and 8 H. 6. for a Forcible Entry, 
or Detainer. Lut. 1548. 8 | WV 
F In an Action upon the St. V. 1. 20. De malefactoribus in Parcis. Lut, 
1548. 2 Inſt. 200. 35 . 
= So, if a Statute make a new Offence, which was not ſo by the Common 
Law, the Statute muſt be recited. | 9 0 
= As, in Waſt againſt Tenant for Life, or Years. Reg. 73. Lut. 1548. 


) When it need not. 
UT if a Statute extend a Remedy, which was at Common Law in 


ſome Particulars, it need not be recited. Dy. 83. 6. 85. a, b. 
As, in Waſt againſt a Tenant in Dower or Guardian, the Statute need 


mon Law. Reg. 73. Lut. 1548. ah + 
= So, in Debt by an Executor, or Adminiſtrator de bonrs aſportatis, &c, 
| the Statute is not rehearſed ; for Debt lay at Common Law in other Caſes, 
| Lat. 1548. 
= &o, - an Action upon the Sr. 2 R. 2. 5. de Scandalis Magnatum, the 
| Statute need not be recited. R. 2 Mod. 99. Vide Action upon the Caſe for 
= Defamation, (B. 3.) E 
A la, an A for Tithes, the Sz. 32 H. 8. 7. need not be rehearſed, 
= Dy. 85. 4, 6. 
A ws the Title, or Preamble need not be mentioned. Mod. Ca. 62. 
= So, where a Statute gives a Writ, and ordains the certain Form of the 
= Writ, the Statute need not be rehearſed, Bro. Parl. 75, Lut. 1548. 
f So, if the Action be not founded upon a Statute directly, but upon a 


de * upon a Simoniacal Contract, the S. 21 Elix. 6. need not be re- 
cited. Lut. 1093. | | 


in his Declaration ſhews his Caſe to be within the Purview of the 
Statute, and concludes contra formam Statuti. Semb. Lut. 202, 208, 212. 
I Sal. 212. : 


If he miſrecite the Beginning of the Statute, and conclude contra Fir- 
Pot, (J.) 


Lut. 212. 


You I. „ 


not be rehearſed - for there was a Prohibition of Waſt againſt them at Com- 


3 | collateral Fact, the Statute need not be recited : As, in a Ryare Impedit by 


When a Statute need not be recited, it is ſufficient, that the Plaintiff 


If it be founded upon ſeveral Statutes, contra formam Statuti is bad. 


| So, contra formam Statutorum, where it is founded only u n one. R. 
Ye. 116. Vide Pleader, (2 S. 10.) . —— | * 
But, where an Offence is prohibited by ſeveral Statutes, if only one is the 
Foundation of the Action, and the others are explanatory, it is ſuffieient to 


ſay, 
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mam Statuti generally, it will be well. Semb. Cro. Car. 232. Vide 


Ay. . 


259 


fay, contra „ fermam Statuti; as, in an Action againſt the Hundred. el 


| Statute in the Caſe, it will be Surpluſage. 1 Sal. 212. 


Parliament, it will be bad. Semb. Cro. Car. 232. 


| rogred ad octavum Eliz. and then the Act paſſed, if it be pleaded, 4 


ter in Queſtion ; and therefore, if it be ſaid, inter ka inactitatum fut, it I 


AC T I O N upon Statute. 


116. Vide Pleader, (2 S. 10.) 

In an Information for 20/. per menſem for not coming to Church . 
ſeveral Statutes require the reſorting to Church, but the St. 23 Eliz, 0 
gives the 20/. per menſem. R. 3 Lev. 61. 

If there be Debt by an Aſſignee for a Debt to a Bankrupt, Viger ; Status 
is ſufficient. R. 2 Bul. 26. 

So, if a Declaration conclude contra formam Sratuti, where there is 10 


3 for 


nly 


If a Declaration conclude ſo, where there are ſeveral Treſpaſſes, and onl 
Part within the Statute, the Words, contra formam Statuti, ſhall be t 
only to that Part. R. I Sal. 212. | 


0 How a Statute ſhall be Recited, 
F an Act of Parliament be recited or pleaded, the Day, Year, and 


Place of the Making of it muſt be ſhewn. _ 
If the Plea miſtake the Day of the Commencement, or Concluſion of the 


Tho! it be in a private Act, and Nul tiel Record is not pleaded ; for the 
Court ex Officio will take Notice of the Commencement, Prorogation, and 
every Seſſion of Parliament, and conſequently, (if they are 1 that 
there is no ſuch Act. R. I Lev. 296, 

And, if the Seſſion was held by Prorogation, the ſhorteſt and ſureſt Way 
of Pleading i is, Ad ſeffronem Parliament. tent. ſuch a Dy, and Year, in fuch 
a Place. 2 Cro. 111. Lt. 140, 1409. 

For, if the Parliament "commenced quinto Blizabethee, and was pp. 


Parliamentum tentum octavo Eli. it is bad. R. Ph Com. 79. a. R. 2 (ru. 
111, 139. Cont. Dy. 95. a. 
o, where the Parliament was 084 23 Jan. 1 Eliz. and, then 
prorogued to 25 Jan. if it be pleaded, That by a Statute 12 Parliaments in 
choat 23 Jan. et tunc prorogat' uſque '25 Jan. edit', it is bad; for the 
Parliament did not commence till 25 Jan. R. Dy. 203. 2. 

So, if it be pleaded, By a Statute made 2 Nev. 2 & 3 Ed. 6. it is bal; 
for the ſame Day cannot be in two Years. R. Mo. 302. 

So, if a Statute be pleaded to have been made 29 Eliz. where the Parl. 
ment commenced 28 Elis. it will be bad. R. 3 Lev. 333. R. 1 And. 295, 
Vide Lut. 1117. 

Or, at a Seſſion 18 Feb. 14 Car. where the Prorogation was to 18 Ul. 
15 Car. Semb. Ray. 191. 

So, if a Declaration be upon a general Statute, and conclude contra forma 
Statuti made 2 H. 8. where it was made in another Reign, or in anotixt 
Year of the ſame King, it will be bad. Sav. 42. 

It is ſufficient, that ſo much of a Statute is recited, as concerns the Ma 


well. R. Pl. Com. 65. a. Vide in Pleader, (28. 3.) 

If the Party recite ſo much of a Statute, as makes for him, it is - ſufficient; 
tho' he omit a Proviſo, or other Clauſe, that makes againſt him. K. 
Pl. Com. 105. a. R. 2 Cro. 1 

If, in the Recital of a Statute there be a material Variance, it is bad; as, 
if the Time or Place of the Making of it be miſtaken. R. Lt. 140. 
Vide ſupra. 


If it be recited in Conjunctive Words, where it is in Disjunctive. R. 
R. Co. El, 90 . . : 


ACTI O N upon Statute, 
If the Party recite the Title of an Act, and it be miſ-recited ; tho' the 
Recital was not neceſſary. R. Mod. Ca. 62, 3. 2 Sal. 609. 
So, if he recite the Sr. 5 El. of Perjury, quod quilibet, &c. admitteret et 
farisfaceret, Sc. for, amitteret. R. 2 Cro. 133. | 
Tf in a Recital of the &. 8 H. 6. 9. If any Feoffment or Diſcontinuance 
thereof be made, Zhereof, be omitted. R. Cro. El. 697. | 

But a ſmall, or immaterial Variance does not prejudice, 2 Bul. 47, 51. 
As, if an Act ſay, If a Recovery be in aliquibus Curiis, and it is recited, in 
aliqud Curid. R. Cro. Car. 523. | . ESE 
So, where it is a material Variance from a general Statute, if the Decla- 
ration conclude contra formam Statuti in bujuſmodi Caſu edit”, and not, con- 
tra formam Statuti prædict, it is well. Lut. 140. Vide Pleader, (2 S. 10.) 
So, if the Defendant juſtify by Force of a General Act, and conclude, 
contra formam Statuti 6 Elig. where it was temp. Ed. 6. it will be good. 
R. 1 Brownl. 196. | 


Sbute. Sau. 42. 8 3 

So, if a Statute miſ-recited in the Commencement, &c. be admitted by 
the Plea, &c. it ſhall not afterwards be aſſigned for Error. R. 2 Cro, 139. 

l | As to Amendment in Actions and Informations on Penal Statutes, Vide 
Amendment, (2 C. 2.) 1 


ADDITION. 


. 9.) 


* 


ADJOURNMENT. 
) Adjournment of the Term. 


(A. 1.) When it may be, 


DJOURNMENT of the Term is, when it is prolonged to 
X another Day, or Place. Terms de Ley verb. Adjournment. on. 85 
The C. B. ſhall not be removed without Notice by Adjournment. - | ; 
So B. R. and the Court of Pleas in the Exchequer ſhall alſo be adjourned, 
4 Ed. 4. 21.9. = 3 va 
An Adjournment may be to another Day or Return, with a iſo, 
That there ſhall be no Proceedings upon eee, ſpecial Ne 


and joining of Iſſues. Cro. Car, 11. _ 
When the Terms begin, &c. Vide in Temps, (C. 1. &c.) 


N 


(A. 2.) 


So, if the Declaration miſtake the Day, or Vear of the Statute. * 


ni Abatement, (E. 22.—F. 22. &c. — H. 4.) Phader, 


Hearing for judgment, but only for Motions, Continuance of Proceſs, 


2ct 


= 


excluſive ; for the Return, from which, is not adjourned : As, if the Al. 


_commence till the Morrow after the fourth Day from Oct. Mich. 1 Rol. izo. 
J. 27, 30. Jon. 85. 2 Cro. 16. Cro. Car. 12. 


till the Quarto die poſt. 2 Cro. 17. 
fame Return: As, if the Term be adjourned in Ozabis Mich. uſque Mel. 


ADJOURNMENT: 


(A. 2.) How it ſhall be. 


1 

The Idjournment of the 1 55 ſhall be by a Writ of Adjouramey, B. : 
4 Ed. 4 20. b. | * 
And, if the King iſſue a Proclamation for the Adjournment of the * 
Term, that warrants Pk Chancellor to iſſue a Writ for the Adjournmen, 4 


1 And. 279. 

Or, there may be a Proclamation to give Notice of the Adjournment, 
Jon. 84. Cro. Car. 11. 

The Wit ſhall be read in the Court by the Puiſhe Judge there, fee 
three Proclamations made to hear it, and then the Cryer repeats the Eft 
in En liſh, and the Court riſes. Cre. Car, 12, 1 3. Nan. 244. Dy. 225. . 

And it ſhall be read upon the Eſſoin Day of the Return, from which i it i 
adjourned, Jon. 84. Cro. Car. 13. Dy. 225.6. 

And the Court may hear Motions, Sc. the fame Day. Fon. 8, 

Ed. 21. 4. | 
3 The Court qught to fit the Quarto die of of the Return, to which the 
Adjournment is made. Dan. 244. Cro. Car. 14. 2Cr0. 129. 

Vnlefs there are ſpecial Words in the Writ, Vide Dan. 244. 


(A. 3.) The Effect of an Adjournment. 


4. Adjournment of the T erm does not adjourn the Chancery. Dan. 14; 
4 Ed. 4. 21.4. 

But it may be prohibited from Hearing of Cauſes, by Proclamuin. 
Cro. Car, 11. 

If the Term be adjourned from one Return to another, it ſhall be tile 


journment be from O#. Mich. to Men. Mich. the Adjournment does not 


And an Appearance upon O#. Mich. is well, and ſhall be entrd. N 
1 Rol. 130. l. 3o. 

So at the Return, 70 which it 1s adjourned, the Juſtices fit at the Efloin, 
2 Co. 17. 
And 5 R. may ſit before the Ruarto die poſt ; for they proceed de die i 
diem. 2 Cro. 17. 

C. B. where Proceſs is returnable only at the Common Return, do not f 


Nene * 6 1 
N R ON EMO Ee har els, La 
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But where the Return itſelf is en nothing can be done upon tht 


Mich. there can be no Appearance upon Oc. Mach, for that was «jour 
1 Rol. 130. 1.33. 4 Ed. 4. 21. a. 

So the Eſſoin cannot be upon OF. Mich. for that Return does not begin. 
I Rol. 130. J. 35. 

So an Infant cannot be inſpected, tho” he will be of full Age before the 
Das to which the Adjournment is made, without Conſent. T Rol. 130. 
J. 20. Semb, cont. 2 Cro. 230. Semb. acc. 2 Cro. 445, 6. 

8o, if the Continuance be de Oct. Mich. ad Oct. Hill. the Plea will be 
diſconticued; for all Continuances muſt be ad Menſ. Mich. and 4 Maſ 


Mich. ad Of. Hill. R. 1 No. 130. J. 10. 2 Cro. 445. an c 

So every Thing to be done at a Return. which was adjourned, ſhall be him 
done at the _- to which the Adjournment was: As, if a Bond be to appe® of | 
Oct. N. before which the Term is adjourned to another Place and Day, an 4 
mg there is ſufficient. R. Mo. : 430. Cro. El. 466. \ 


1 


1 
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Ir there be an Adjournment of all Writs, Pleas, &c. a Plea by Bill in 

B. E. ſhall not be adjourned. 1 Rol. 130. J. 38. 

ff there be an Adjournment ad Quind. Mich. apud Windſor, it cannot be 

| adjourned uſque Quind. Mich. from Windſor to Weſtminſter ; for the Seſſion 

at Vindſar was the Quarlo die poff, and the ſame Return cannot be after- 

W wards adjourned in Part. 1 5:9. 276. 9 9 | 


Adjournment of Alliſe. 
Vide Aﬀſſe, (B. 25.) 


Adjournment to, and of Parliament: 
Vide Parliament, (L. 6.— N.) 


A DME ASURE MEN. 
Admeaſurement-of Dower, Vide Dower. 
—— —— bf Paſture, Vide Common, (J.) 


arenen 
e 


ADMINISTRATION 
BF (A) Adminiſtration. TT 


. By whom it ſhall be. 


HE Adminiſtration of the Perſonal Eſtate of every Perſon, after his By an Execu: 
ZE [ Death belongs to his Executor, or Adminiſtrator. tor or admini- 

= When, by whom, to whom, and how Adminiſtration ſhall be granted, _—_ 

= Y:de Adminiſtrator, (B. 1. &c.) a= 

= Who ſhall be Executor de ſor tort, and how charged, Vide Adminiſira- 
Tor, (C. I, &c.) | | | 


0 a 


(B) Executoz, _ 
b. 1.) How appointed. 


B UT a Man, who makes a Will, may thereby make his Executor, 
| And any Words, that denote the Intent of the Teſtator, That ſuch 


py _ _ have the Care 4 his Perſonal Eſtate, are ſufficient to conſtitute 5 
im his Executor: As, if he wills, that A. ſhall have the Adminiſtrat: 
of his Goods. Went. Of. Ex”. 12. Be Adminication 


That A. ſhall have his Goods to pay his Debts, &c, Off. Ex”. 12. 
„ u u | 
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i 2.) 


A common 


Perſon. 


(B. z.) 
The King. 


ADMINISTRATION. 
That 4. hall have the Refidue of his Goods, after his Legacies, if b. 
gives Security to perform his Will. Off. Ex”. g 


That A. ſhall be Overſcer, and ſhall have x FW and Diſpofition 0 
his Goods, and Payment and Receipt of his Debts during the Non. 


of his Execator; he hall be Executor during the Infancy of the oj * 
Off. Ex“. 13. 
mw that none ſhall have any Dealing with his Goods, except A. dur 8 
the Minority of his Son. R. Cro. El. 43. ; d A 
That his Wife ſhall pay all, and take all. Cre. El. 43. no 
So, if he name A. his Executor, and afterwards deviſe Goods to 4 1nd Cre. 
B. to diſpoſe of for his Saut ; both are his Executors. Bro. Ex”, gg. 1 
So, it he name A. his Executor, and that B. ſhall adminiſter with hin, that 
or in Aid of him. Off. Ex“. 13. Dy. 4.a. in marg. | Fl 
But if B. be made Overſeer to the Executor, or a 1 withou cuto 
more, he is not a Co-executor. Off. Ex”. 13. B 
A Teſtator may name one, or more his Executors. 0 
Or, one for Goods in one County, or Kingdom, and another for Goods Sc 
in another Country. Off. Ex". 17. Dy. 4. a. de ei 
Or, one for Part of his Goods, another for ſuch a Part. Oy. Ex", 15 A 
So he may name ſuch an one his * for ſuch a Time, and 70 © fred 
wards another. Of. Ex”. 17. 1 
Or, ſuch an one to be his „ apon ſuch a Condition, or Contn. ca ter 
gency. Off. Ex. 15. Mo. 12. R. 3 Teo. 3. | Bl. « 
Or, that upon ſuch a Condition to be performed A. ſhall be Exccutr 1 
otherwiſe B. OF. Ex”. 16. 1 Rol. 889. J. 5. 1 Leo. 229. | Year 
5 where the Condition is ſubſequent, A. ſhall be Executor, til (B. 1 
Breach. Off. Ex”. 16. Dy. 4. 4. in marg. Vide 1 Leo. 229. 1 
And where the Condition is repugnant, as, that one of the Executors full tion 
not adminiſter, it will be void. I. Kx'. 10; 20. ©. Dy. 4. 4. 4 ate 
fuſes 
Who may WU an Executor, 4 Who not. 3 ide Dev 15 | with 
(G.—H. 1, &c.) | And 
1 A 
(B. 2.) Who may be an Executor. Vide 
A Teſtator may name every one, that he pleaſes, to be his Executor. 

Tho' he be a Villein. Vide Co. Lit. 124. 4. Off. Ex“. 23. 
An Infant, or in ventre ſa mere. Vide Off. Ex”. 307. V 
A Feme-Covert. Vide Off Ex”. 281, 291. for 
An Alien. Off. Ex”. 22. Cre. Car. 9. I Sc 
So, a Man outlawed. Off Ex". 22. Cro. Car. _ +. 
Or, convicted, or attainted. Off. Ex”. 22. Cro. Car. the 
So, a Monk, Fryar, Sc. tho' dead Perſons. Off. Ex“. 22, 3. J. 4 
So, if an Executor become a Bankrupt, the Probate by him ſhall not be 3 
revoked. R. Sin. 299. Join 
But a Corporation Aggregate cannot be an Executor; for it cannot take Car. 
an Oath to make Probate of the Will. Semb, Off. Ex”. 25. 1 . 
So the Kin may be an Executor. 4 It. 335. f 
But the King ſhall appoint Commiſſioners to adminiſter for him, who 14 
ſhall ſue, and be ſued. 4. 335. : 
for 


(B. 4] 
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(B. 4.) When an Executor may refuſe, 
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Bat an Executor may refuſe before the 8 to 5 Sands, Ny 1 

Refuſal ſhall be recorded by him. Of. Ex“. 

3 And if the Biſhop himſelf be made Execuror, he may refuſe before his 

= Commiſſary. Of. Ex". 54. 

= And if the Executor ſend a Letter, &c. to the Ordinary, by which he re- 

| nounces, and the Refuſal be recorded, it is ſufficient, Of. Ex". 54. R. 

= Cre. El. 92. 1 Leo. 135. 

E So, if a Debtee being named Executor, ſue the — for the Debt, 

mut amounts to a Refuſal. OF. Ex”. 54. 

= So, if an Executor plead, Never Executor, nor ever adminiſtred as Exe- 

WW cutor. 9 C. 36.5. 

hut after Adminiſtration, an Executor cannot refuſe. 9 Ed. 4. 47. Pl. 

= Cm. 280.b. R. 9 Co. 37. b. 

= So, after an Oath taken before a Surrogate, he cannot refuſe, tho' a Caveat 

#1 be entred. R. 1 Vent. 335- 

= And if Adminiſtration be — upon a Refuſal, after he has admini- 

We fired, it may be repealed. Vide Adminiſtrator, (B. 1, 8.) 

= And the if Executor refuſe, and Adminiſtration be granted, he cannot 

= zftcrwards prove the Will. R. 50 Ed. 3. 9. D. 36 H. 6. 84. R. Cro. 

E.. 92. R. 9 C. 37. 4. 

= So, he cannot accept the Executorſhip, and afterwards refuſe a ; "og for 

Y Years, «oh R. Lat. 260, 261, R, 1 Sid. 266. Pol. 127. Vide Pip, 
| 10 

| Oye, if an Executor does not refuſe, but only makes default upon a Cita- 

tion to prove the Will, and upon that Adminiſtration is granted, he may 

34 afterwards prove the Will. 7 Ed. 4. 13. 4. 10 H. 7. 18.6. Vide 9 Co. 37.6. 

S8 o, if one Executor appears and proves the Will, although the other re- 


4 fuſes, he may afterwards prove the Will; for he continues Executor, not- 


= withſtanding his Refuſal. 9 Co. 37. 1 Sal. 307. Adm. Bend. 15. 1 
Aud. 27. A 3. I 9/2 2.57) z. G.. 1448. | 
= And may releaſe a Debt; and ſhall be joined in a Suit, Ge. 5 Co. 28. a. 
Vid 70 37. Vide Pleader, (2D. 1, 2.) 


(B. 5.) When his Debt ſhall be releaſed. 
When an Executor is indebted to the Teſtator, his Debt ſhall be releaſed; 


I | for the Executor cannot maintain an Action againſt himſelf, Of. Ex” 44+ 
= 1 Sal. 305. Vide Releaſe, (A. 2.) 


And therefore, if the Executor was indebted upon Bond, or otherwiſe, to 
the Teſtator, the Debt ſhall be releaſed. R. 8 Co. 136.4. 1 Rol. 934. 
J. . Cro. Car. 373. Adm, 1 Sal. 300. 
| So, if the Teſtator make one Debtor his Executor, 8” ſeveral are 
jointly bound or indebted to him, it ſhall be a Releaſe to all. D. Cro. 
| Car. 372, £51. 1 Sal, zoo. 

So, if he make the Wife of one Obligor, or Debtor his Erecutrir. R. 
Hob. 10. R. Mo. 855, 


Tho' the Teſtator was within Age. Co. Lit. 264. b. 


Tho' the Executor does not prove the Will, nor adminiſter. R. 
1 Sal. zoo. 


So, if he . his Debtor and others his 8 the Debt is releaſed ; 
for they muſt all join in'a Suit. F. Ex". 44. Vide 1 Sal. 200, © 


And | 


UVV 

And if the Executor, who was indebted to the Teſtator, dies, an Atta: 
does not lie againſt his Executor or Adminiſtrator for the Debt; for a per. 
ſonal Thing ſuſpended is extindt. Of. Ex”. 45. 

Nor againſt the ſurviving Executor, where there was another Executo: 
R. 1 Sal. 308. | 
Tho' he dies before he adminiſters. Off. Ex”. 45. L 

Or, does not join in the Probate of the Will. 1 Sal. 308. 

If the Obligor make the Obligee Executor, who agrees; the Debt ſhal 
not be diſcharged, but he may retain Aſſets to the Value. Jon. 345. 

If the Teſtator make his Creditor his Executor, the Action ſhall be ge. 
leaſed, but the Debt remains, for which he may retain. R. per 7 J, 
Pl. Com. 186. Co. Lit. 264. 6. Vide Poft, (C. I, 2.) 

But if the Debtor be Executor, tho' the Action be releaſed, the De 
ſhall be Aſſets in his Hands for Satisfaction of other Creditors and Legatecz 

Pl. Com. 186. a, R. Tel. 160. Per three J. Cro. Car. 373. Vide . 
ſets, (C. „ | 

£ 11.4 ad B. are bound to D. and A. makes D. and F. Executors, and 
D. refuſes, the Debt is not releaſed. R. Jon. 345. Vide 1 Rol. 934. l. 38. 

So, if a Man make the Executor of one Obligor or Debtor his Executcy, 
it is no Releaſe of the Action; for the other Obligor or Debtor may be 
ſued by ſuch Executor, if he has not Aſſets of the other Obligor in hi 
Hands. R. Cro. Car. 372. 1 Rol. 934. I. 27. Hutt. 128. Jon. 36. 
I Sal. 30 ;. 5 5 | | 
So, if Woman Executrix take to Huſband the Debtor of her Teſto, 
the Debt is not releaſed, but the Action ſuſpended only during the Corer- 

ture. Co. Lit. 264. 6. 8 Co. 136. 4. Cro. El. 114. 1 Rol. 934. |, 5: 
i Sl,:306; 426. KR; 1 Lav. $20. DE Bred 
So, if the Ordinary commit Adminiſtration to the Debtor of an Inteſtate 
it is no Releaſe of the Debt. R. 8 Co. 136.4. 1 Rol. 934. J. 42. R. 
I Sid. 79. Adm. 1 Sal. 3ob. 

So, if the Executor of one Obligor make the Obligee his Executor, he 
may ſue the other Obligor, if he is not ſatisfied by the Aſſets of the Obliga 
who died. R. 2 Lev. 73. 5 

So, if the Obligor make the Obligee his Executor, and there are not A- 
ſets, he may ſue the Heir. 1 Sal. 304. | 
So, if the Obligee make the Obligor his Executor, and he refuſes before 
the Ordinary, it ſhall not be a Releaſe, 1 Sal. 301, 37. 


(B. 6.) The Duty of an Executor. 


Gh. 6) The Probate of Wills does not belong to the Spiritual Court by the 
He mul mobs Civil, or Canon Law. Seld. Orig. of Eccl. Juriſd. of Teftaments, cap. 1, . 
Will. Eq. Ca. 207. e 
By whom the Nor originally by the Common Law, Per all the F. 11 H. 7. 126. 
; — ow. 5 Co. de Jure Ecclefiaſtico, 16.b. 9 Co. 37. 6. Per two F. the others ct 

I Sid. 46, 371. N 
But it Ea eſtabliſhed to the Spiritual Court before the Time of Hen. 2. 
Seld.-Or. of Eccl. Jur. of Teftaments, cap. 5, 6. 85 
And now belongs to it only for Things Perſonal. Cro. Car. 395. H. 
Ca. 0% . N 
vet, by the Cuſtom of ſome Manors, Probate of Wills belongs to the 
Lord. 9 Co. 37. 6. Off. Ex”. 62. Adm. 2 Inſt. 231. Eg. Ca. 207. 
And this, in a Will of Goods, as well as of Lands. Off. Ex”. 62. 
If the Teſtator had Bona notabiha, the Probate belongs to the Archbiſhop 
of the Province. Vide Off. Ex“. 64. Vide Adminiſtrator, (B. 3.) 5 
| 1 : Et 
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Fo the Probate of the Will of a Biſhop belongs to the Archbiſhop of the 
Province, tho' he had no Goods out of his Dioceſs. 4 ft. 33 5. T 
If the Teſtator had not Bona notabilia, it belongs to the Biſhop of the 
Dioceſs generally. Vide Adminiſtrator, (B. 5.) 1 A 
Or, if he die within a Peculiar, to the Judge of the Peculiar. 
What are Bona notabilia, Vide Adminiſtrator, (B. 4.) | 
If the Probate be by a Biſhop, or other inferior Judge, when it does not 
belong to him, it is void. R. 5 Co. 30. 4. Vide Adminiſtrator, (B. 5.) 
But if it be by the Metropolitan, when it does not belong to him, it is only 
voidable. R. 5 Co. 20.4. Vide Adminiſtrator, (B. 3.) 
The Ordinary cannot inſiſt upon Security from the Executor before the 
Grant of the Probate. 1 Sal. 299. 
Or, refuſe to grant Probate to the Executor, quia incapax, by the Canon 
Law. R. 1 Sal. 299. Sho. 293. | 1 | 
And if he refuſe the Probate to him, who ought to have it, a Mandamus 
lies againſt him. 1 Sal. 299. Vide Mandamus, (A.) 


= So by the Sr. 21 H. 8. 5. The Executor, or Adminiſtrator calling two (B. 7. 

W Creditors, or Legatees, or otherwiſe two other honeſt Perſons, in their Pre- mr au 

WW fence and by their Diſcretions ſhall make a true and perfect Inventory of all eden & 

the Deceaſed's Goods and Chattels, &c. and one Part thereof on Oath de- 

W liver to the Ordinary, and the other keep himſelf. 7 

1 The Ordinary ſhall not refuſe the Inventory tendred, . 

= And may convent the Executor to make or refuſe Probate, and bring in 

an Inventory, Sc. 5 Mod. 247. cont. 9 

= And ſhall deliver a Copy of the Teſtament, or Inventory, to any requeſt- 

ing the ſame, taking no more for Search and Copy than is due to the Scribe .- 
| for regiſtring the ſame, or 1 d. for every ten Lines ten inches in Length, at | wy 9 

his Election. 1 | | Oy 

= But the Inventory contains only Goods, Chattels, Wares and Merchan- 

= dizes, and not Things in Action, Sc. Ray. 471. 


Nor, by the St. 21 H. 8. 5. Money by the Sale of Lands deviſed to bs 
= ſold. : | 
= 50 the Ordinary may reſpite, or diſpenſe with the Inventory, if the Debts 
= and Legacies are paid. Ray. 471. Ba: 
C Tho' a Legatee ſues for it, who will not accept his Legacy, when it is 
tendred. R. Ray. 471. Is . 


= By the $7. 21 H. 8. 5. The Ordinary ſhall take for Probate of the Teſ- (B. 8) 
tament, Regiſtring, and Inventory 64. only for the Scribe, when the Goods Charge of 
= of the Deceaſed exceed not 57; when they exceed not 401, 35. 69. only, viz. DR 
25. 64. for the Ordinary, and 124, for the Scribe; and when they exceed 40 J. 4 
but 55. Half to the Ordinary, and Half to the Scribe, or inſtead thereof 19. 

for every ten Lines ten Inches in Length, at his Election; And like Rates 

for granting Adminiſtration, &c. on pain of 101. to the King and Party 

grieved for every Offence, and ſo much to the Party grieved, as he takes 
contrary to the Act; ſo as the Teſtament be exhibited in Writing with Wax 


/ 


athxed ready to be ſealed. 


And if he takes more, it will be Extortion. Vide Extortion, (A. 2.) Vi 
Off. Ex”. 188. | on, (A. 2.) Vide 


Tho' the Probate be not annexed to the Teſtament itſelf, but to a Tran- 


{cript of it, he ſhall take nothing for ingroſſing the Tranſcript, R. 4 Inf. 
330. 3 Int. 149. | — Pt. R. 4 Inf 


And if the Teſtament be written in Paper, and tranſcribed in 8 


and brought to the Ordinary, he may regiſter and fix the Seal to the one or 


the other; but he ſhall take only 5 J. for the Whole. 3 In}t. 140. 
: Vor. I. & XL I. 5 Ty So 


ADMINISTRATION. 
So he ſhall take nothing for the Examination of the Tranſcript with N 
en but what is agreed. 3 Af. 150. « 


(B. 9.) What Things he may 0 before Probate. 


But the Property of the Goods i is veſted i in the Executor before Probate 
Pl. Com. 280. 
And he may adminiſter them. P. Com. 280. 6. R. 2 And. 1 50, l. 

Or, give and alienate them. Pl. Com. 280.5. Off. Ex”. 49. 

80 he may releaſe a Debt before Probate. Pl. Com. 28 1. a. 9 C8, 
39.4. Ch. Lit. 292. b. 

Pay, and Receive Debts. Off. Ex“. 49. Hutt. 31, 

So a Releaſe to an Executor before Probate 3 is good, if he afierwark pro 
the Will. R. 1 Rol. 917. J. 2. 

So he may aſſent to a Legacy. Off. Ex”. 49 9. 

So, if A. take Adminiftration, and take beak out of the Poſſeſſon of 
the Executor, Treſpaſs lies againſt him ; for the Adminiſtration 1 is void, R 
2 And. 1 

So he — commence an Action before Probate, tho' he ſhall not dechr. 
1 Sal. 302, 303. 

Or, avow for Rent mcident to a Reverſion for Years, hich he has 2 
Executor. 1 Sal. 302, 307. 

So he may be ſued before Probate. Pl. Com. 280. B. Hurt. *. 

So after Probate an Executor may have Treſpaſs againſt him, who tiles 
Goods after the Death of his Teſtator by an Adminiſ ration granted to hin. 
K. 2 Bul. 268. 

But an Executor cannot maintain an Action before Probate. Pl. Cn. 
280.5. 9 Co. 38. a. 

Let Treſpaſs, Trover, &c. for Goods taken out of b own Poſſeſſou he 
may maintain before Probate ; for there a Profert of Letters Teſtamentay 
is not neceſſary. Off. Ex", 50. 

So, Debt for Goods of the Teſtator ſold by himſelf. OF. Ex". 52. 
So, if A. be Executor for ſo many Years, and afterwards -B. be mm 
Executor, and A. prove the Will; after his Time pred, B. may tus 
without another Probate. Ca. Ch. 26 15 

So, if an Exccutor commence an Action before Probate, ani afterwas 

prove the Will, it ſhall be good by Relation between the Parties. I. 
3 Lev. 58. 1 Vent. 370. Skin. 23. R. 1 Rol. 917. J. 10. for it is ut. 
cient, if the Probate appears upon the Declaration. 

Yet an Arreſt before Probate is not good as to a Stranger, tho' he aft 
wards prove the Will. R. 3 Lev. 58. 1 Vent. 370. Skin, 22, 3. 
So an Adminiſtrator cannot commence an Action before Adminiſtain 


nn 1 Sal. 303. 


1 10.) What Intejeſt an Executor, or Adminiſtrator has 
| the Goods of the Deccaſed. 


An Executor, or - Adminiſtrator has the Prox perty of the Goods of bs 
Teſtator, or Inteſtate veſted in him before his = Poſſeſhon. 
And therefore, may have Trover, Treſpaſs, &c. againſt him who tales 
them before he has actual Poſſeſſion 3 them. R. Cro. El. 377. 
Poſt, (B. 13.) Vide Aclion upon the Caſe upon Trover, (B.) 

And, ho) he do not prove the Will for a long Time after the Dea df 
the Teftator, yet the Property ſhall. be adjudged | in him immediately upon 


His Death, 2 R.. $6, 10, 
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80, tho Adminiſtration be not granted for a long Time, yet when it is 
it veſts the Property in the Adminiſtrator, by Relation, from the 
Time of the Death of the Inteſtate. Per C. B. Mich. 9 Ann. R. 2 Rol. 554. 
1 : 15 Teſtator had a Term for Vears, this veſts in the Executor, or r Ad- 
miniſtrator; and he cannot refuſe it, tho? it is worth nothing. R. Lar. 
2860, 261. R. 1 Sid. 266. R. Ye. 103. Pol. 127. Adm. 1 Sal. 297. 
1 Leu. 127. I Vent. 271. Vide Ante, (B. 4.) 

So, if A. conſent to a Diſpoſition of the Inteſtate's Goods, and afterwards 
= take Adminiſtration, 74 ſhall be bound by the Gift before, Per tauo 6 4} 
k cont. 1 Sal. 295, 6. 3 Med. 276. 
haut an Executor, or Adminiſtrator cannot Jeviſe the Goods of the Teſ- 
W t:2tor or Inteſtate. 

Nor, ſhall they be taken in Execution for the proper Debt of the Exe- 
WS cutor, or Adminiſtrator. 
If an Executor, or Adminiſtrator pay Debts with his own Goods, it will 


be an Adminiſtration for ſo much of the Goods of the Teſtator, & c. and 
be ſhall have them afterwards in his own Right. R. Ke. Ga, 63. | 

= If he give Goods to A. in Satisfaction of the Expence at the Funeral, 
ud afterwards take Adminiſtration, he cannot have Trover againſt A. for 
W the Goods. R. 3 Mod. 276. 

H he aſlign to A. a Bond due from B. to the Teſtator in Satisfaction, the 
= Adminiſtrator de bonis non, &c. ſhall not afterwards ſue B. Sin. 143. 

= Or, aſſign a Recognizance before an W to A. who Pays the oney 
due. R. 143. 


1 B. 11 ) How they ers the Teſtator, or inteſtate. 


| An Executor, or Adminiſtrator repreſents the Perſon of his 'T eſtator, or 
W Intcſtate. Co. Lit. 209. 43. Vide in Chancery, (3 G. 1.) 

= And therefore, if Money be payable to B. without naming his Executor, 
W yet his Executor, or Adminiſtrator ſhall have an Action for it. 

= So, if Money be payable to A. or his Aſſigns, his Executor thall take it; 
5 for he i 1s Aﬀfignce i in Law. Hob. g. 

= So, if a Man, reciting that he has 10000. * BY 8 Money, covenants, that 
= fo long as he has the Money in his Hands he will pay 1007. annually to B. 
bis Executor ſhall have an Action for it; for it appears, that it was intended 
bor = Intereſt of the 10007. which the Executor troll have. K. 1 Rol. 
W 913. J. 15. 

ö If Money is awarded to B. and that he ſhall wind. ; the Executor of B. 


che Day of Payment. R. 2 Vent. 249. R. 1 Leo. 316. 
| So, if 4. be bound by Bond to 


| EL 10. 


of November. R. Ray: 4 

But if an Aunuity be 1 to B. during the Life of the Teſtator $ Wife 
upon Condition that he be Civil to his Wife, and B. dies before the Wife, 
| his Executor ſhall not have it ; for it was — to B. Oy. Ch. 173. F 


1 
\ * 


(B. 12. 


q | ſhall have the Money, and make the Releaſe, tho' his Teſtator died before 


perform an Award, and it be awarded, 
| that A. ſhall pay 20. at Michaelmas to B. and before Micbaelmas A. dies, 


| his Executor ſhall Pay it; for it Was a Duty veſted in B. Roy 41 1 


80, if A. be bound by Bond to pay 601. to B. if he does not prove before 
| the 1oth of November n. that it was paid; and A. dies bein the 10th 
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þ Action for a Wrong done to the Teſtator in bi Life: As, for a Treſpa 1 


ADMINISTRATION. 


| Ye 
(B. 12.) ) If there are ſeveral Executors, or Adminiſtrators, tht, Treſp 
Intereſt is intire. 80, 
If there are ſeveral Executors, or Adminiſtrators, they have a joint and i. "% 
tire Intereſt in all the Goods of the Teſtator, which cannot be divided, tion 
And therefore, if one diſpoſe of all the Goods without the others, it wil Poft, 
be good for all. Dy. 23.6. in mag. An 
 Tho' it be a Chattel Real; as a Term for Years. R. Dy. 2 3.6, 8 
So a Surrender of a Term by one is good for all. Dy. 23. 6. in marg, An 
A Releaſe of a Debt by one is good for all. Dy. 23. 6. in narg. or Tr 
An Attornment by one is good for all. Dy. 23.6. in marg. Exc. « 
If one confeſs a Judgment, the Judgment ſhall be "_— all. Dy. 23. 193, 
in marg. 80, 
So one cannot demand an Account of the Profit of the Eſtate againſt the So, 
others. 1 Rol. 117. I. 35. Vide Accompt, (D.) Dy. 23. 6. in marg. 1 And 
So one cannot demand a Partition of the Goods, i the other, So, 
Dy. 23.6. in marg. 27 H. 8. 22. 4. tavit. 
So, if one give a Bond to a Stranger, for his own Debt, Detinue do So, 
not lie by the other ſurviving Executor againſt the Stranger for this Pond; every 
tho” it was only a Choſe in Action. R. Dy. 23.6. in marg. Lat. 1 
So, if he deliver a Bond of the Teſtator to a Stranger; tho? the Debt j | 90] 
not loſt thereby. Dy. 23.6. in marg. | Poph. 
So, if he pay his own Money for a Debt of the Teſtator, and de; Del 
the Survivor ſhall not have an Action againſt his Executor for Good of | 4 Mod 
the firſt Teſtator, which do not exceed the Value of the Debt paid with Del 
his own Money. Dy. 23. 6. in marg. | Sugge 
So one cannot give ſo much of the Goods to the other. R. 27 Hl. 3 
22. 4. ho Ti 
| | | K. 4. 
"mm 13.) What Agios an Executor, Or n {hall 1 Re 1 
An e or F Aan ator may have SY ion UPON a Ju omen, . 4 
Statute, Recognizance, Obligation, or other 8 pecialty made to his Teſta, 3 Dy. 3 
or Inteſtate. * * 0 
S3o he may have Covenant, upon a Covenant made to his Teſtator for Þ 5 
perſonal Thing. Lat. 168. = 
. Or, upon a Covenant that touches the Realty, if it be broken in the Ls R 827 
of the Teſtator. Vide Covenant, (B. 1.) 1 
So, upon any Contract made to the Teſtator. Mar. pl. 23. 1 
Tho the Contract, or Promiſe to the Teſtator be for the Benefit of 80 
Stranger. Al. 1. Judgr 
Tho! the Obligation, e. was for Performance of an Award. K io. 
2 Feu. 249. Actio 
Tho' it be upon a ſimple Contract. D. Cont. 2 Cro. 271. priſon 
So an Executor or Adminiſtrator ſhall have Replevin for Goods caken i No 
the Life of the Teſtator. Off Ex”. 94. 1 Sid. 82, Arbe 
So he ſhall have a Writ of Error, Attaint, or Diſceit. Vide Lat. 107. 187. 
An Audita Querela, As 
An Action for a Relief due to the Teſtator. R. Ney 43. Plead 


But by the Common Law, an Executor, or Adminiſtrator had not ® 


taking his Goods, Sc. Vide St. 4 Ed. 3. 7. 
So he had not an Action Founded upon a Matter in the run of tht 
Teſtator; as, Account. Co. Lit. 89 8. 2 * 404. et 


ADMINISTRATION. 
Ye now, by the Sr, 4 Ed. z. 7. An Executor ſhall have an Action for a 


Account upon an Account with his Teſtator, | by | 
| By the Sf. 25 Ed. 3. 5. The Executor of an Executor ſhall have an Ac 
don of Debt, Accompt, Treſpaſs, &c. as well as the Teſtator. Vide 
A "_y 5 the St. 31 Ed. 3. 11. Adminiſtrators may have the fame Ac- 
W tions to demand, or recover, as Executors. | 5 
; And therefore now, an Executor, or Adminiſtrator ſhall have Treſpaſs, 
or Trover, for the Goods of the Teſtator taken in his Life-time. Of: 
E,. 98. Mo. 400. R. Cro. El. 377. Lat. 168. 1 And. 242. 1 Leo. 
11 54. | | | | f | | 
1 * for a Treſpaſs with Cattle in his Cloſe. Semb. Off. Ex“. 98. ” 
505, an Ejectment for ejecting the Teſtator. Sau. 118, Lat. 168, R. 
1d 242. Poph. 189. 7 H. 4. 6. 6. 
50, Treſpaſs quare blada creſcentia upon the Land of the Teſtator aſpor- 
rait. R. 1 Vent. 1879, 8 £ 
= So, by the Equity of this Statute an Executor, or Adminiſtrator ſhall have 
every Action for a Wrong done to the perſonal Eſtate of his Teſtator. Semb. 
Lat. 168. DE 
= So he ſhall have Raviſhment of Ward. D. 1 Sid. 82. 1 Rol. 912. l. 40. 
FV | | 
3 3 the St. 1 Ed. 6. 13. for not ſetting out T ithes. 1 Sid. 88, 407. 
= 4 Mod. 404. I Sal. 314. 1 Vent. zo. 1 1 
Debt upon a judgment againſt an Executor, or Adminiſtrator, upon a 
W Suggeſtion of a Devaſtavit. R. 1 Sal. 314. Mod. Ca. 126. x 
= So he ſhall have a Qyare Impedit, for a Diſturbance in the Life-time of 
the Teſtator. OF. Ex“. 95. D. 1 Sid. 82. R. Sav. 94, 118. Lat. 168, 
K. 4 Leo. 15. I And. 242. Ney 87. Poph. 189. Ow. 99. MY 
= So he ſhall have an Action upon the Caſe againſt the Sheriff, for an Eſ- 
cape of one taken for Debt. Dub. 1 Rol. 912. J. 45. Cro. Car. 297. 
D. 4 Mod. 404. Dub. Lat. 168. R. if the Eſcape was after Judgment, 
-f 5 322. 4. in narg. Ney 87. Poph. 189, 191. Dub. Jen. 173. Vide 
iufra. TY 5 egy | | 
= Or, for not returning his Writ, and paying Money levied upon a Fieri 
= Facias. 1 Rol. 913. J. 5. Cro. Car. 297. 35 
, Or, for a falſe Return, that he had not levied the Debt. R. 4 Mod. 404. 
= 1 Sal. 12, Comb. 322, 3. „ | 
= So, for an Eſcape, tho' it was in the Life-time of his Teſtator. Mod. Ca. 
126. Vide ſupra. . „ 
So an Executor ſhall ſue, for an Eſcape of one in Execution upon a 
Judgment by him as Adminiſtrator. R. Godb. 262. Vide 1 Rol. 276. 
But fince theſe Statutes an Executor, or Adminiſtrator cannot have an 
| Action for a Wrong to the Perſon of his Teſtator ; as, for a Battery, Im- 
| priſonment, Sc. Lat. 168, 169. 1 And. 243. Jon. 174. 
Nor, for a Prejudice to the Freehold of the Teſtator ; as, Treſ paſs guare 
| berbam ſecuit et aſportavit ; for the Graſs is Parcel of the Freehold. 1 Vent. 
199. Jon. 194: | -— h 
As to the Pleading in an Action by an Executor, or Adminiſtrator, Vide 
| Pleader, (2 D. 1, &c.) men r 


3 


8 5 T yy. G. 14.) 


r eee, = 
: to the Teſtator in his Life-time. Pr LP LAS 2 e, . 
har the St. 13 Ed. 1. V. a. 23. A FExecutor all have an ion of cut. 


ADMINISTRATION. 


(B. 14.) What Actions will lie againſt them. 


An Action lies againſt an Executor or Adminiſtrator upon every Conta 
Debt, or Covenant made by his Teſtator, or Inteſtate, which appear, b 
any . Record, or Specialty. "a 

Tho? it be a Specialty of an inferior Nature; as, Fines, Iſſues, Ge. , 
Aſſiſes, Quarter-Seſſions, by Commiſſion of Sewers, or Bankrupts, or tt 
the Leet, Sc. Off: Ex”. 169. 5 

So Debt lies againſt the Executors of a Sheriff, upon a Judgment in » 
Action againſt the Sheriff for an Eſeape. Dy. 322. 

80, upon any Debt, or Contract without Specialty, where the Teſtato 
could not have waged his Law: As, in Debt for Rent upon a Parol Lug 
Vide for this, Pleader, (2 W. 45.) ; NY 
So Debt lies againſt an Executor by a Gaoler, for the Meat and Drink 
of the Teſtator in Perſon; for there he could not wage his Ly 
9G. 87. 5. . * 1 

So, upon an Obligation, or Covenant to inſtruct an Apprentice in l 
Trade; tho' it ſounds as a'perſonal Act. R. I Lev. 177. 
So, upon a Debt, Covenant, Contract, Sc. which 'commences by Co. 
ſent of the Parties; tho' it found in Tort, and Damage. Dy, 14. 
in Marg. a | 
So, for Rent upon a Covenant in Law. R. Sti. 87, 406. 
Action upon the -Cafe upon an Aſumpfit in Law. R. 9 Co. 9. 
2 Cro. 294. Pl. Com. 182. 10 Co. 77. 4. R. 1 Rol. 14. I. 5. 
Bo, upon a ſpecial, or collateral Promiſe of the Teſtator. R. 1 Rv. 14.3, 
2 Cr. 404. 3 Bul. 236. R. Sti. 158. R. acc. but the Judgment war: 

verſeu, Ow. 56, 7. R. in B. R. and affirmed in Error by fix Fuſticu al 
Burons, Tanfielll cont. Pal. 329. Jon. 16. 

So it lies againſt an Executor, or Adminiſtrator of one, who take-tie 
Fiſths due to Miniſters by the Str. 12 Car. 2. 17. R. 1 Sid. 88. Ray. 5) 

Or, of a Sheriff, who has levied Money upon a Heri Factas, and not pad 
it. R. 1 Rol. 921. 1.25. Jon. 430. R. Mar. 13. ; 

Or, of a Common Carrier for Goods loſt by him. 5 Mod. 92. 

Or, of an Intruder upon the King, who cuts Trees, Gc. of Value. k 
Sav. 40, Ss 1 55 97 | 

Or, for a Relief due by his Teſtator to the Lord of the Maner. 
So an Attaint lies againſt an Executor, tho' the Statute ſpeaks only ofa 
Attaint between the Parties, and ſays nothing of the Heirs, or Exccuto 
K. 1 And. 24, 5. | 


(B. 15.) What not. 


But an Action does not lie againſt an Executor, or Adminiſtrator, whe 
the Teſtator might have waged his Law: As, in Debt upon a fimple Con- 
tract. 9 Co. 87.6. R. Cro. El. 600. R. 2 H. 4. 14. 5. [Vide uber 
one may wage his Law, in Pleader, (2 W. 45.) 535 
Nor, Debt upon a Conceſſit ſolvere by Cuſtom in an inferior Court; for 
he will be oufted of his Law by ſuch Means. Sri. 199, 228. 
Nor, Debt upon a Submiſſion by Parol, and an Arbitrament in the Lit 
time of the Teſtator. R. Cro. El. 557. | 
And if there be Debt upon a ſimple Contract, it will be Error; tho th 
Defendant plead, or ſuffer Judgment by Ni Dicit. R. 1 Leo. 105. l 
I Aud. 182, 3. | ” | io ; Nor 


ADMINISTRATION. 


Nor, for a perſonal Wrong by the Teſtator, or Inteſtate : As, Treſpaſs 
does not lie againſt an Executor, or Ad miniſtrator, for a Treſpaſs done b 
| the Teſtator, or Inteſtate to the Lands, or Goods of another. Of 
l Ex”. 182, $ | | | 
= Or, to his Perſon by Battery, Sc. 55 
Nor, does it lie againſt the Executor of a Gaoler, &c. for an Eſcape. 
41 4, pl. 15. R. Dy. 322. 1 Rol. 921. J. zo, D. 1 Sand. 218. 
$ * Debt upon the SF. 2 Ed. 6. 13. for not ſetting out Tithes, againſt 
nan Executor. 1 Sid. 88, 181, 407. h toc bes. 5; J F, 1 59 © 
= &% Waſte does not lie againſt an Executor, or Adminiſtrator. Of, 
Es. 183. | 3 | 
Nor, an Action upon a penal Statute, Off Ex“. 183, 5 
So Debt does not lie againſt an Executor upon a Suggeſtion of a Devaſtavit 


by his Teſtator. R. 2 Lev. 110. Acc. per Holt. Mod. Ca. 126. Sal. 314. 


. | Cont, if the Teſtator was Executor de ſon tort, Per Turner, Ch. B. 
2 Lov. 133. 


__ &o Trover does not lie againſt an Executor, upon a Trover and Converſion 
by his Teſtator. Per Jones, Pal. 330. 

fl Coſts and Damages were given in the Star-Chamber againſt one for a 
Ws Riot, they could not be levied upon his Executor, or Adminiſtrator. R. 
= 2 Cro. 219. | | 


$ Vide Pleader, (2 D. 2, &c. 11, &c.—3 L. 12.) 


(Cc) The Manner ok the Adminiſtration; 
= (C. 2.) By Payment of Debts: 


2 HE Office of an Executor, or Adminiſtrator conſiſts principally in 
JI «dhe Care of the Funeral, in the Probate of the Will, in the Payment 
of Debts, and the Payment of, or Aſſent to Legacies. OF. Ex”. 186. 
Nothing ſhall be allowed to an Executor, or Adminiſtrator for Funerals, 
but the Neceſlary Fees and Expence. 985 | 
== Yet, if there are Aſſets ſufficient, the Allowance ſhall be according to the 
Quality and Degree. 5 ; gs. | 
So, for the Probate nothing ſhall be expended, but the Fees allowed by 
che St. 21 H. 8. 5. Vide Off. Ex“. 188. Vide Ante, (B. 8.) | 
as So nothing ſhall be allowed, if he compounds a Debt, but that which he 
actually pays. 27 H. 8. 6.9. | 5 Con oo 

= So, if he pay a leſs Sum upon a Judgment, Obligation forfeited, &c, 
Vide 1 Sand. 336. ; 9 5 

All the Debts of the Teſtator, or Inteſtate ought to be paid. 

Tho' they are upon ſimple Contract. THT . 
= So, if the Executor, or Adminiſtrator pay a Debt of his Teſtator, or In- 
teſtate with his own Money, it will be an Adminiſtration for ſo much. 
Dy. 2. 2. Mo. 2. R. Kel. 63. 1 And. 24. Bend, 1 1. 

| So, if he retain to ſatisfy a Debt to himſelf, Vide 1 Leo. 112. 
| So, if one Obligor make the Executrix of the Obligee his Executrix, and 
leave Aﬀets, the Debt ſhall be preſently ſatisfied by theſe Aſſets, and no 
Action lies againſt the other Obligor. R. Hob. 10. 


| fator, and the Teſtator be diſcharged, R. 1 Leo. 112, = 
1 is LS © 


I, 


As to the Pleading in an Action againſt an Executor or Adminiſtrator, 


So, if the Executor, without Covin, give a Bond for a Debt of the Teſ- 
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In what Or- 
der it ſhall be. 


ADMINISTRATION. 


The a: or Adminiſtrator ought to a Debt due to 'B 80 
before any other. Of: Ex. 190. of the King cli 
So, a Debt upon Bond to the King, tho! it be not upon Record, ſhall he Sem! 
ſatisfied before any other. R. 1 And. 129, 130. | .B 
So, a Debt forfeited by Outlawry. 1 And. 130. Tn ſhal 
And, if he be ſued for another Debt, he may plead the Debt to th. Te 
—_ and no Aﬀets ultra. Bro. V. M. 474. Off. Ex“. 190, 192. Vis 8 
1 129. 

So, if Execution be ſued againſt him upon a Statute or Recognizance, Juit 
when he is indebted to the King, he may have an Audita Querela, Of, J ur 
Ex”. 190, 192. — 

So Outlawry upon a Judgment, where the Land is ſeized, ſhall be ſatis 
fied before a 1 prior to the Outlawry. R. 1 Sal. 80. Pg 

But this extends not to a Debt of the King, that is not of Record: As EY N 
upon a Contract for Tin, &c. Off. Ex”. 191. | 1 

Nor, to a Fine for Admittance to a Copyhold of a Manor of the King, F3: 
Vide off Ex”. 191, 2. 0 
5 Nor, to an Amerciament in a Court of the King, not of Record. Of | - 

x". 191, 2. 

Nor, to a Fee-farm Rent, or other Rent to the King, not due upon Re. wo 
cord. Dub. Off. Ex,. 193. a” 

* 1 to a Debt forfeited to the * by ä upon meſne Pot does 
1 dal. 80. 

Or, aſſigned to the King, Per 7 anfield, Lane 6 5. | * F 

He who pleads a Debt due to the King, muſt ſhew the Record in * Br 
certain. Exec 

After a Debt to the King upon Record, the Executor, or Adminiſtrave A 
—_— to my a Debt due by Judgment. So 

ſhall be paid, before a Debt upon a Statute or Recognizance brok 
a an 2p Date. K. 4 Co. 60. 2. Vide Cro. El. 734, 822. 7 20. 1 Ko 
1 Rol. 926. J. 35, 40. R. 5 Co. 28. 5. R. 1 Leo. 328. 85 = A 

Tho' the Judgment be by Confeſſion, after a Suit commenced. R MF ftratc 
1 Sid. 21. Adm. 1 Sal. 80. = A 

Tho' it be in an Inferior Court of Record. R. Vau. 94. W Cont 

Tho' the Judgment be obtained for a Debt upon fimple Conni. Wn A. 
5 Co. 82. 5. Cro, El. 409, Vau. 04. SE Cont 

And obtained againſt the Executor, or Adminiſtrator himſelf, Y Co. $2.4 = T 
Adm. cont. 8 Co. 133. a. Dub. 1 Sid. 230. Acc. Jau. 94. R. ar. WR 2 4 
1 Sid. 333. Bg. 77. = A 

Or, againſt one Executor only, when there are ſeveral. Cro. El. (a71) _ 4 
R. 1 Sid, 404. 1 Lev. 261. A. 3 

Or, againſt an Executor by the Name of Adminiſtrator; or 2 . B. 
Cont. Cro. El. 41. R. Cro. El. 646. Co. Ent. 149. 4 I Sid. 4h fore 
1 Lev. 261. 6-00 

Tho' a Debt upon Specialty be ſued before the Debt upon Judgment de- Fog 
manded. Dy. 80. 4. tA 

Tho' the Judgment be confeſſed, after a Bill in Equity by a a Bond Ce. mini, 
ditor. R. 2 Ver. 299, 300. 80 

Tho' the Judgment be entered, after the Death of the Teſtator, upon ide 
Verdict in his Life-time. R. per three J. Twiſd. cont, I Lev. 278. A 
Of E. all Judgments are equal, and a later may be paid before a forme. to 8 

N 8 
Tho' Debt be brought upon the Judgment; for that is not a Waiver of Bone 
the n KR. 1 Sal. 80. e HE: Of. 


= 


) 


. 
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not had Aſſets for both. R. 3 Lev. 114. 


ADMINISTRATION. 
So 4 Judgment upon a Scire Facias upon a Recognizance, &c. quod exe- 


utionem babeat, ſhall be equal to a Judgment quod recuperet. Off. Ex”. 199. 
Semb. Tel. 133. 5 


But a Judgment, with a Defeaſance executory, which is not yet broken, 
ſhall not be paid before other Debts. Off. Ex.. 197. 
o, if he has no Notice of a Judgment, a Statute, or Recognizance may 


| be paid before it. 3 Mod. 115. 


90, if he confeſs a Judgment upon a ſimple Contract, and afterwards- 
Judgment is given againſt him upon a Bond, he cannot pay the ſecond 
Judgment without the firſt ; for he might have pleaded the firſt, if he had 

When all the Judgments are equal, to a Scire Facias upon a Judgment 
ware executio non, &c. the Defendant cannot plead, Another Judgment o 


4 
an older or later Date, and no Aſſets ultra. Semb. Tel. 133. 8 Y 


Nor, in Debt upon a Judgment. Dub. Tel. 133. 


Aſter Judgments, Debts due by Statute or Recognizance ſhall be paid 
before others. R. 2 Cro. , 35. R. Cro. Car. 363. 


So a Decree in Equity is equal to a Judgment. R. per three Bar. Powel 


| cont. 3 Lev. 8 Per Cowper, Sal. 507. R. 2 Fe. 89. Next to a Judg- 
ment; and tho' an Executor or Adminiſtrator cannot plead it, he ſhall be 
aided in Equity. I Ver. 143. | 


A Statute, or Recognizance ſhall be intended for Debt, if the contrary 


| does not appear on the other Side. R. 2 Cro. 9, 35. Dub. 2 Cre. 102. 
And ſhall be paid before a Debt upon Specialty; tho' the Statute is not 
| yet due. R. Cro. Car. 363. | : 


But Debts by Statute, or Recognizance are in equal Degree, and the 


Executor or Adminiſtrator may ſatisfy which he will firſt. OF. Ex”. 201. 


"4 * wn 85 
o -” ME - n 
* r 6 


And may pay a later before another of an older Date. Off: Ex-. 201. 
So, 'if a Statute, or Recogniſance be for Performance of Covenants not 


broken, he ought to pay Debts by Specialty before them. R. 5 Co. 28. b. 
in Ro gas. 4 27. AMv.752. | | 


After Judgments, Statutes, and Recognizances, the Executor, or Admini- 


| ſtrator ought to pay Debts upon Specialty. | 
And he ought to pay a Debt upon Specialty before a Debt upon ſimple 

Contract, tho' the Bond is not yet due. R. 3 Lev. 57. 3 | 

And he ought to pay Debts upon Specialty before a Debt upon ſimple 

Contract, tho' he be not ſued for them. R. 2 Cro. 53 5. 

Tho” he be firſt ſued for the Debt upon ſimple Contract. Semb. cont. 

| 1 Mod. 175. Cont. per three F. Lev. acc. 3 Lev. 115. Cont. 

And after Debts by Specialty, Debts by ſimple Contract. 


And he may pay Debts by ſimple Contract, before a Covenant not broken. 
A. 28. 2 Fer. 101, ES | 


3 Med. 115. 


But an Executor, or Adminiſtrator may retain to ſatisfy his own Debt, be- 


W fore he pays another Debt of equal Degree. 


| Otherwiſe, if the Debt to the other be of an higher Nature. Off 
| Ex7, 204. 8 


And an Executor de fon fort cannot retain for his own Debt. Vide Ad. 


W mm/tratcr, (C. 3.) 


So an Adminiſtrator durante minore ætate may retain 


for his own Debt, 
% Pop, (F.) 3 


to him. Semb, Ray. 484. 


And he may retain, if the Bond be to another, for Money to be paid 


So he may pay Amends or Satisfaction for a Covenant broken,” befire a 


egree, and he may pay which he pleaſes, firſt. 


Bond; for they are in equal D 
Of. Exr. 209, 


"Yor. . | L 2 2 


Or, 
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- Or, Rent due upon a Leaſe for Years, R. H. 11 V. 3. B. R. jy, 


PB I Sal. 326. Carth. 512. (Reported cpu, Rn 
Vide Off. Ex“. 209. 

Tho Aden Lend by Par. R. 3 Lev. 267. 4 Med. 44. 2 Vent. 184, 
R. 1 Ver. 490. 


And tho” the Leaſe be determined. R. 3 Lev. 267. 4 Med. 4. 
2 Vent. 184. 


So where Debts are in equal Degree, he may pay the Whole to one, 


tho' he leaves nothing for the other. Off. Ex”. 205. 


Tho' the Debt of the other was firſt demanded. Dub. Off. Ex,, 206. 
Tho the Debt paid was not due at the Death of the T eſtator, but became 


due afterwards. 3 Lev. 57. 


So, if a Suit be commenced by one, he may pay the other, 'till he has 
Notice of the Suit. R. 2 Leo. bo. Dal. 39. 2 H. 4. 21.6, N. 
1 Leo. 312 


So, if the Suit be in Equity, he may pay Debts of an equal or higher 
Nature, before a Decree. Sal. 507. 


S8o, if a Suit be commenced by one, o of 1 he has Notice, he may 


afterwards confeſs a Judgment to another, and pay him firſt, R. 1 Sid. 21, 
Vide ſupr 


Tie the other Suit was for a Debt upon ſimple Contradt Vau.g4. N. 


1 Sid. 333. Fride ſupra. 


Tho! he delayed the firſt Suit by Imparlance, Dilatory Plea, G. till the 


| other had Judgment. Yide Off Ex”. 206. 


And the Return of Summons, or Diſtreſs of the Sheriff 1 is not Notice 


if he be not perſonally ſummoned. Dal. 39. 


Nor, an Arreſt upon a Latitat, Subpæna out of the Exchequer, Ge. if it 
do not expreſs the Cauſe of Action. 


Let after Notice of a Suit, he cannot pay mocker Debt of the ſame, or 
an inferior „ before Judgment for it. 

And therefore, if he be ſued upon a Bond, he cannot pay another Bond 

not ſued before it. 2 Cro, 9. for upon Plene adminiſtravit he cannot give in 


Evidence, Payment after the Action commenced. R. Dy. 32. 4. 


Or, if he has paid fince the Action before Notice, he ought to pled, 
that he had not Notice till ſuch a Day, and Plene admin Nravit before. 


Semb. Dy. 32. 4. in marg. 


(C. 3 ) By Payment of Legacies. 


After Debts, an Executor, or Adminiſtrator cum Teftamento annexo ought 


to pay the Legacies given by the Teſtator. 


And an Executor, or Adminiſtrator was compellable to account before 
the Ordinary by the Common Law, tho' he was not bound to ſwear to 
or rern his Account, when cited ex gffcio, or by a Creditor. 1 Sal, 

15, 21 
l 5 at the Suit of a Legatee he was compellable to prove his Accout 
if there were no Aſſets upon the Account delivered, and he would not pe 
the Legacy. 1 Sal. 316. 

So now, at the Suit of a Perſon intitled to Diſtribution ; * he is in ; Ne 
ture of a Legatee, 1 Sal. 316. 

So, where an Adminiſtrator gives a Bond according to the Sr. 22 & 2} 
Car. 2. to make Account at ſuch a Day, and well adminiſter, he mul 
give in his Account at the Day, without Citation, if a Court be oo 


held. R. 1 Sal. 316. 


And 
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And ſuch Account may be examined at the Inſtance of any, who has an 

in it. 1 Sal. 31 6. 

Yet, otherwiſe it ſhall not be examined, 1 Sal. 3 

Nor ſhall the Creditor have an Aſſignment of the Bond to ſue for Non= 
payment of a Debt to him, or for a Devaſiavit, Wc, 1 Sal. 316. 

But an Executor ought not to pay a Legacy to him, who cannot take it. 

Who may deviſe, and who not, or who may take a Legacy, and who 
not, Vide i int Deviſe, (G G.-H, I, &c —1 K.) 

What Legacy ſhall be good, or not, Vide in Chancery, (3 V. 3, &c.) 
f How a Deviſe of a Legacy ſhall be conſtrued, Vide in Deviſe, (N. 1, &c.) 
me in Chancery, (3 A. 3, &c—3 V. 7, &) 
If there are not Aſſets for all the . the Legatees muſt abate in 
= Proportion. Vide in Chanc V. 18, 1 
I 8 ad the Executor may ta * Mey to . , If Debts afterwards ap- 
l. A. 3, 39. Vid in Chancery, (3 C. 3 
And e if he pay Legacies without Security to refund, and a 
Debt afterwards appears, it will be a Devaſtavit. Jide Pol, (I.) N 
= Tho' it be for a Covenant broken after the Legacy paid, Dub, Al. 40. 
= 5.37, 55, 73 


(C. 4.) By performing according to his Power, or Truſt. 


If the Teſtator gives his Executor a Power, or Authority for any parti» 


4 cular Purpoſe, he ought to purſue his Tk or Authority ſtrictly, accord= 
ing to the Intent of the -Teſtator, | 


Vide Chancery, (3 8.7.) 


5.) By Aſſent to a a Legacy, 


lf a Man deviſe 1 which he has in Fee, to another i in Fee, in Tail, (C. 8.) . 
or for Life, the Deviſee may enter without the Aſſent of the Heir, or Exe- > fy. wecels 
W cutor. Co. Lit. 11 1. 4. > TO 
3 And the Freehold will be in him before his Entry, G. Lit. 111.9 
E So, if he deviſe to another for Years, the Deviſee may enter, without 
* Aſſent. Co. Lit. 111. a. | 
And if the Heir enter before the Deviſee, he may have an Ex gravi Que- 
= rc/a. Co. Lit. 111.9. : 
= But, if a Man deviſe to another Goods or Chattels Real or Perſonal, the 
= Deviſee cannot take them, without the Aſſent of the Executor. Co. Lit. 11 1. a. 
= 1 Rol. 618. J. 36, 40. 
t Tho! the Goods are at the Death of the Teſtator in the Hands of the 
Legatee himſelf. OF. Ex”. 318. 
1 Tho us Teſtator 3 that he may take chem without Aſſent. Ye 
X91 
Tho' the Deviſe be of Goods in Specie. Al. 39. 
= 90, if the Deviſe be to the Executor himſelf, he ſhall take them as Exe- 
= cutor, till his Election to have them as Legatee. PI. Com. 520. R. 


10 Co. 476. R. 1 Rol. 619. J. 25. ad 50. Per tuo 1 Leo. 216. R. 
e. 25. Dy. 277. b. i th 


Tho! all the Debts are paid, without the Term, or Chattel deriſed to the 
Executor. Per And. 1 Leo. 216, i 


= The Aſſent of an 3 ſh 1 be 8 (0. 6.) 
Log IE or ſha expreſs, or TER Io @. 52.6. Wha ll 


. 


a 


(C. 8.) 
By whom it 


ſhall be. 


10 Co. 47. b. 


(B. 9.) 
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And therefore, if the Executor requeſt the Legatee to diſpoſe of the Le. 


gacy, that amounts to an Aſſent. 10 Cv. 32. +; 
Or, ſend another to the Legatee to purchaſe it of 1150. Off Exe. 
Or, offer Money to the Legatee for the Purchaſe. Of Ex“. 322. 


So, if the Executor take a Grant, Leaſe, &c. from the Legatee of the 


Thing, or Term deviſed. R. 10 Co. 52.6. Off. Ex". 322, 3. 
Or, a Grant, &c. in Truſt for the Legatee. R. 2 Vent. 358. 
So, if the Legatee himſelf be Executor, and ſays he will take accord. 


ing to the Will, that amounts to an Aſſent to have it as Legite. 


1 Lev. 25. 


Or, reciting, that he has a Term by Deviſe, en it over. R, 1 Nu. 


620. J. 

So, ith he take the Profits to bis own. Uſe. 1 Rol. 61 9. . 

Or, repair the Tenements deviſed at his own Charge. Semb. 1 Lev. 2 6, 

Or, perform a Condition, or Truſt, &c. annexed to the Deviſe. 

Or, exclude a Co- executor. Dy. 277. b. 

So, if a Term be deviſed to the Executor for Life, and afterwards to an 
ther; if he ſays, that the other will have it after him, it wall be an Aﬀent ty 
have it as Executor. R. 1 Lev. 2 [A 
So an Aﬀent to an Eſtate in Remainder, is an Aſſent to a 3 Eftat 

And an Aſſent to the firſt Eſtate, is an Aſſent to the Deviſe over, R 
1 Kol. 620. J. 20, 35. 

So an Aſſent to a Deviſe of a Chattel Leaſe, is an Aﬀent to the Derie of 
a Rent out of it. 1 Rol. 620. J. 30. 


Or, to a Condition, or Contingency annexed. 1 Rol. 620. J. 2 5. 


So an Aſſent to take Part as Reſiduary Legatee, is an Aſſent to take le 


whole Reſidue, as Legatee. R. 2 Rol. 1 5 8. 


But if the Executor, being a Legatee, enter into the Term, but do nd 


prove the Will, that does not amount to an Aſſent to have it as Leys 


Vide Off. Ex”. 32 4 


Or, if he ſay, that the Tein left all to fich, N 648. 10 


If an Executor, being a Legatee, leaſe, &c. by the Name of Executor, 


that amounts to a Claim as Executor. R. 1 Leo. 210, 


If there are ſeveral Executors, an Aſſent by one is ſufficient 0 
Ex“, 321. 


If the Deviſe be to one Executor, he may take by his own Aﬀent without 


the others. 1 Rol. 618. J. 47. 

So, if there be a Deviſe to all the Executors generally, one of them mi 
afſent for his Part. 1 Rol. 618. J. 50. 

If a Wife be Executrix, the Aſſent of her Huſband is ſufficient, 0. 
Ex”; 32T, | 

And the Huſband may ele& for his Wife, to take as Legatee. 1 Leo. 216. 

So an Executor may aſſent to a Legacy, before Probate. Vide All, 

But a Feme 3 cannot allen to a Legacy. > - Ac Sid. 188 o 
Ex*:321. Vide 1 Rol. 618. J. 45. 

Nor, an Executor within the Age of ſeventeen Vears. Of. Exe. 

If an Executor refuſe his Aſſent without Cauſe, he may be bee to i, 
by a Court of Equity. Vide Chancery, (3 G. 4.) 


And if he once aſſent, he cannot afterwards diſſent. OF. Ex“. 323. 
If he aſſent upon a Condition ſubſequent, the Condition is void. 2 


V. Ex”. 340. 


322. 


(D) an 
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) Adminiſtration by à Feme Covert. | 


F a Feme Covert be named Executrix, ſhe may adminiſter, without the 
Tr Aſſent of her Huſband. Off. Ex”. 294. 

= And if ſhe prove the Will, a Refuſal by the Huſband is of no wil 

Vid Of. Ex“. 293, 4. 

S5, if ſhe refuſe, an Acceptance by the Huſband 3 is of no avail. Vide 

W Of. Ex'. 292, 295. 

So, if a Feme-Covert be next of Kin to an | Inteſtate, Adminiſtration ſhall 

| be granted to her. Vide Adminiſtrator, (B. 6.) 

hunt if a Feme-Covert be Ch: or Adminiſtratrix, Adminiſtration by 

che Huſband binds her. OF: Ex. 297. 

= &o, if he adminiſter without. br Aﬀent, Of. Ex”. 29 8. Per Hole, 

1 Sal. 306. 

= And a Gift, or Releaſe by the Huſband alone is good... 1 Sal. 1 117. Of: 

207... -- 

= So, if the Huſband alone recover a Debt due to the Wife as Executrix 

upon a Promiſe to him, it will be a Devgftavit for ſo much. X. 

I Sol. 117. 6 

| So, if the Huſband A the Goods, it will bea Devaſtavit by the Wife. 

. Cro. Car. 519. Dy. 210. a. in marg. Vide Baron and Feme, (N. - 

So the Wife, . Huſband, cannot diſpoſe of the Tap 8 Goods. . n 1 


12 ide Off. Ex". 297. 1 Sal. 300. ISP Can | 
30, if the Wife alone Teleaſe a Debt without Payment, it is not Seed. T. 3 . 
id Of,. Ex. "297. Cont. 1 And. 117. A "3 
= Yet. Goods . of the Teſtator are not veſted in the Huſband, | oO 

! Ex-. 2 


+l a the Huſband cannot ſue, or * ſued i in + Right of the Teka 
f 5 Wife. . Ex”, 905 | | 


T7) SSZy 


Þ Adminifiration by an Infant Executas after 17. 


FTE R Os Age of 1 7, and before 2 1 an Infant Executor may ad- 
| miniſter, - Vide Of. Ex". 309. | 
= And may diſcharge a Debt, upon Fayment. 5 G. 27. 46. Of: Ex”. 31 10. 
Lide 1 Aud. 117. 
; And ſell a Chattle Real, Ge. for Payment of Debts. ©. Rol. p 30. 1 25. 
= So, if a Sale by an Infant Executor be for Money for the Debts of the 
5 Teſtator, and for Payment of what he himſelf owes s for N. Seien it = 
be good. R. 1 Rol. 730. I. 25. 
5 Tho the Sale be at an under Value. R. 3 128 143. 
But a Releaſe by an Infant Executor, for more than bs received, is void 
for ſo much. R. 5 Co. 27. Mo. 146, Ruſſell, R. Cy. El. 671. 1 And. 117. 
So, if he releaſe a Bond upon Payment of the Princi pal; for perhaps 
there was a Reaſon in Equity for the Payment of the Penalty. Per — 
J. Go. cont. 1 Rol. 730. J. 35. Cro. Car. 490. Jon. 400. 


ge fad by him, that will be a Bergin void. Senf x Aud. 117, 
K | 


$ of J EO 


5.6). 


| Age, 5 Co. 29.b, Off. Ex". 307. 
14. 185. R. 1 Lev. 7 


Infant Executor. Semb. Off. nn r 


Goods ts the Value. N. Ab. 250. 
So, he may ſell, or diſpoſe of the Goods of the Teſtator, if they ac ef 


Goods after the Executor attains the Age of 17 Years, he may be ſud 1 
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(F) Adminiſtration by an Adminiſtratoz dran 


minore tate. 


15 an 3 be an | Lila, Adminiſtration i be pranted to anothes 
duting his Minority. Skin, 1 53. Offi Ex“. 3 

So, if an Infant be intitled to the Adminiſtration  aniiniftretion ſhall be 
granted to another during his Minority. Sin. 155. 85 ide Admiaiſfu 


But the Adtniniftration ceaſes, When the Infant Pireuter attains the Ap 
of 17 Fears. R. 5 Co. 29. 4, ö. Vide Pleader, (2 D. 11.) 
And if a Woman Infant be Executtrix, * when e takes a Huſband of ch 


And if thete are ſeveral Bxectitors, when any one attains ſuch Age. 


4+ 
Or, Many dne dies. Dub. 5 Cv, 9. a ide I Sid. 185. 
2 where Adminiſtration is granted during the Minority of one intitle! 
2 IS it does not ceaſe till his Age of 21 Years. Vide Admin. 
tor, (B 


An fit ROW during the Minority of one intitled to Adminiftratin, 
has, 4 the Time, all the Power and Authority of an abſolute Adi 
nftrat "| £ 
* « Man appoint an infant bis Bxecntbr, and chat another ſhl have 
Ph Adminiſtration during his Nonage ; he is his Executor for the Time, 
e Þ lg ts the An Fority of an abſolute Adrhiniftrator, or En 
Ex. 308. 


be made by the Will Adminitro only for the Benet of he 


Br 


800, if Adviniſtration bé gran he Ordinary during the Minoiy o 
an Infant Executor generally, * iniſtrator may pay the Debts of ti 
Teſtator. Vide Hob. 2 50. Vide Off. Ex,. 308. 
And if he give his Bond for a Debt of the Teſtator, he may retain F by 


ritur, © 3 Tb. 20. . Vide 1 Rot. 910. J. 4 5. 
Or, for Payment of Debts. 5 Co. 29. 5. Vide 1 Roi 910. . 43. 
80 „e may retain for his own Debit. - Seh. Ray. 483. 7 
L- 4 may receive Debts x to or . 
ciſcharge, and t them. Seb. 3 Leo. 13. 
8o he may e the Goods of the Teſtator; 5 the Pr 
panty is in him. R. 1 Nel. 940. l. 47. 
Or, other Actions for Debts due to the Teſtator, &c. 6 Ce. 67. b, 
So he may aſſign à Term fer Years. Yide 6 Co. 67. WG 
Or, demiſe it for a leſs Term. R. 6 C. Ey. bB. | 
But he is only in Nature of a Bailiff, and ought to account to the Exec 
ter. 3 D. rog. * 
So, if he has Aden tration granted to him ſpecially in commodun Ext 
cutor, he cannot —s Leaſes * Ohattels Real JE: ho Teſtator. . 
5 C. 29. 6. 605. 67. B. | 
If the Adminiſtrator 1 minor Ace continue in Po deſßon of ts 


Stranger. 1 Sid. 57. 
And if he has waſted the Goods before the full Ave of the Infant Exec 
tor, he may afterwards be charged upon the ſpecial Matter, Lat. 100. 1 
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go the Executor at full Age ſhall have Derinue againſt him, or a Suit 1 in 


the Eccleſiaſtical Court for the Goods. R. 1 And. 34. 
But if an Adminiſtrator durante minore ætate adminiſter in Part, and de- 


| | a Stranger. R. 1 Mod. 174, 5. 
BH : Or if he deliver to the Executor only Part, who releaſes to him the 
q Whole. Per two F. 1 Mod. 174, 5 Sen Cro. El. 43; 


#1 But if the Executor die Inteſtate, his A oxi; ſhall not bs Executor 

do the firſt Teſtator. Vide Adm niftrator, (B. 6.) 

Nor, the Executor of another Co-executor, Who Was dead before. Of. 

4 Ex. 143. 1 Sal. 311. . 

Nor, the Executor of the Executor, who proved the Will, tho' the other 

Executor, who ſurvived, refuſed. Sem. Cont, Dy. 160. 5. Acc. Hard. 111. 

K. 1 Sal. 

= The n of an Executor has the ſame Intereſt in the Goods of the 

WT firſt Teſtator, as the firſt Executor. Off Ex”. 370. 

And ſhall plead Plene adminiftravit, Sc. in the ſame Manner. Dy. 174. 6. 
Vid in Pleader, (2 D. g.) I 
= And ought to adminiſter his Goods in the fame Manner: 

By the Sr. 25 Ed. 3. 5. Executors of Executbrs ſhall' have Actions of 


autor himſelf; and ſhall anſwer to others as the firſt Executor ſhould do. 

= By the fame Statute, he ſhall have Execution of Statutes-Merchant and 
RNecogniſances to the firſt Teſtator. 

fa Teſtator has a Statute-Staple certified into Chancery and an Extent 
upon it, and before the Return of the Extent dies, his Executor or Admini- 
ſtrator may ſue out a Liberate upon it without a new Certificate, or * Extent, 
0e. Car. 452. 

And ſuch Executor to the Executor of B. may be named direfty, Exe= 
cutor to B. R. 1 Leo. 275, 


But before the Sr. 17 Car. 2. 8. If an Executor bad Judgment for a 
We Debt of his Teſtator, and died Inteſtate, the Adminiſtrator de Bonis non 
WE ſhould not have had a Scire Facias upon this Jud 


; » ment for want of Privity, 
but ought to have had Debt de novo for the Fs emand as Adm iniſtrator 
s the firſt Teſtator. Ao, 4. R. 2 Cro. 4. Mo. 680. Til. 


; | ſhould not have had a Scire Facias upon it. R. 5 C0.9.b. Per three Fe 
2 Co. 4. Nel. 33. Mo. 680. R. Nel. 83; R. Cro. Car. 208, 227, 451. 
= Otherwiſe, if the Executor, or Adminiftrator had Judgment, and had 


b thereby the Intereſt was veſted in him. R. 1 Sid. 29. Mod. Ca. 306. 


4 Or, if the Executor, or Adminiſtrator had jadpucht for Gba of the 
[1 Teſtator taken out of his own Poſſeſſion, his Executor, - or Adminiſtrator 
5 ſhall have a Scire Facias upon it, and account for them to the Adminiſtrator 
tht de bonis non. Tel. «3. 

11 And now by the Sr. Car. 2. 8. pd 


Apel by the St. 1 Fac. 2. 17, 
An Adminiſtrator de Bonis non, &c. may ſue a Scire Facias, and a e Execu- 
tion on ſuch * after Verdict. 


3 And 


liver to the Executor at his full Age all the Reſidue, he cannot be charged by 


; © Adminiſtration by an Exttuto of att n Execntos, 


g Debis and Goods of the firſt Teſtator, in the ſame Manner as the Teſ- 


So, if an Adminiſtrator had Judgment, his Executor or Adminiſtratot 


nued Execution upon it by Elegit, tho! the Debt was not levied; for 
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| ſued againſt his Executor, or Adminiſtrator, the Judgment in the Sr 


GE EA 


himſelf; for the Statute intended him a Benefit. Mo. 864. . Hob. 83. 1 | 


beat agreed to make one. R. Al. 56. 
Inteſtate's Goods, after his Debts, Funerals, and juſt Expences allowed, to 


tives: Any Child, advanced in the Parent's Life. to the Value of the DV 
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- And if Execution after Judgment upon a Verdict be ſued, and the Mone 
levied, the Adminiſtrator de Bonis non, &©c. may have it. Med. Ca. 295 * 

.Or, by the 2 of this Statute, if the Sheriff had returned, Remay 
pro defectu Empt' „ he may ſue a Vend Exponas, or Der nuper Vie 
Mod. Ca. 295, 65. i 

So, upon a judgment by Default, if che Adminiſtrator fue Execution and 
die, when the Goods are in the Hands of the Sheriff, the. Adminiſts 
tor de bonts non, Ge. ſhall have the Money brought into Court. R. My 
Ca. zoo. 

90 the Executor of. an 8 ſhall have. Eſcape quick the Sheriff 
for the Eſcape” of one in Execution, at tlie Suit of the Hirſt Tea: 
Godb. 262. 

So now, by the &. 9 89 1. 3. 10. if the Plaintiff die after interlocuvr 
and before the final ae the Action ſhall not abate, if ſuch Adin 
might originally be ſued by his Executor, or Adminiſtrator; but the Ex, 
tor, or Adminiſtrator may have a Scire Factas againſt the Defendant, c i 
he die, againſt his Executor, or Adminiſtrator ; and if the Defendant hy 
Executor, or Adminiſtrator appear, .and ſhew no Cauſe to arreſt the fag 
Judgment, or, on a Scire Feci, or two Nihils, make Default, a Writ d 
Enquiry ſhall go, and being executed and returned, Judgment Final ſul 
be given. againſt the Defendant, or. againſt his Executor, or Admin 
ſtrator. 

So, if the Defendant die * interlocutory, 1 final Judgment, th 
Plaintiff, - or, if he die, his Executor, or Adminiſtrator may have a Str 
Facias againſt the Executor, or Adminiſtrator - of Defendant, &c. 

But if- the Defendant die before final Judgment, and a Scire Fang i; 


Facias muſt be againſt the Executor, or Adminiſtrator, and not againſt the 
Inteſtate, tho the Action was e l him, Semb. 1 Sal . 


0 
"24.3 


KH iy Diſtribution of Jnteſtates e Eſtates 


7 HEN the Executor had fully adminiſtred, and paid all the Land 
and Debts of his Teſtator, the Surplus, (if there was Sen ee 


Tho he was not named Reſiduary Legate. 
So, an Adminiſtrator, fince the. St. 21 H. 8. 5. was not "compelitles 
account for the Surpluſage after Debts and Legacies paid, but only had it b 


Ney 24. Heb. 191, Vide Cart. 125, 6, 7. R. 1 Leu. 2333 
And, if the Ordinary had required a Bond of him to make Account T 
Diſtribution of the — 3 A Prohibition would. 20. Cra. Car. 62. K 
Cro. Car. 201. Jon. 228. Pal. 527. 
Or, if he had proceeded to inforce a Diſtribution, tho che Adminite 


But now by: the Sr. 22 G 23 Car. 2 2. 10. — perpetual by the d. 
1 Fac. 2. 17. The Adminiſtrator: ſhall diſtribute what remains clear of 


his Wife, Children, or next of Kin, viz. one Third to - v4 Wife, and tho 
reſt to his Children, or, (if any of them be dead,) their legal Repreſents 


51 aal haye no er with the other Children, unleſs the Heir: ; It 2 


F 


P”, 
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ADMINISTRATION. 
| #hare with the reſt, tho advanced in his Father's Life, without Regard to 
his Land by Deſcent, or otherwiſe, — © 1 
| By the fame Statute, If there be no Children, nor Repreſentatives of 
them, a Moiety ſhall be to the Wife, the other Moiety equally to his next 
of Kin, in equal Degree, and their Repreſentatives ; Provided, no Repreſen- 
| tation be among Collaterals after Brothers, and Siſters Children. 
| Tf no Wife, all ſhall be diſtributed to the Children: If no Wife, nor 
Children, all to the next of Kin equally. 
I A. died before the Stat. but Adminiſtration was granted afterwards, 
W Diſtribution ſhall be made. 2 Ver. 64.2. 5. 
= A Brother, or Siſter of the Half Blood, ſhall have an equal Share, with 
W thoſe of the whole Blood; for he is in equal Degree. R. 1 Mod. 209. 
W 2 Jun. 93. 2 Lev. 173. R. 2 Vent. 317. Sho. 1. R. Ca. Parl. 108. 
2 Med. 205. I. Ver. 403, 4. 437. R. Carth. 51. R. 2 Ver. 124. 
= Diſtribution ſhall be made to the ſeveral Stocks, which are in equal De- 
gree of Kin. Vide Ray. 500. _ | 


And if any be dead, the Repreſentative to the remoteſt Degree in "» * 


neal Deſcent, ſhall be admitted to the Share of his Parent. Ray. 500. 

I there be only one Son, or Daughter, the whole Share of the Children 
goes to him, or her. 3 Mod. 63. Carth. 52. Skin. 212, 218. R. Pr. 
0. 21. 3 
If there be a Grandmother and alſo an Aunt, the Whale goes to the 
W Grandmother; for ſhe is neareſt. R. 1 Sal. 251. Is 

f three Brothers, who are dead, have ſeveral Iſſues, the one two, the 


| other three, the other five, all ten take in equal Degree; for they ſhall 


take as next of Kin, and not FAST WI to others. Pr. Ch. 54. 
= If a Son, or Daughter die in the Life of his Father, he ſhall have all 
W without Diſtribution, for he is next of Kin. 5 
= So, the Mother would have had. . 1555 8 
But now by the S. 1 ac. 2. 17. If after the Father's Death, any Child 
die Inteſtate, without Wife, or Iflue, in the Life of the Mother, eve 
| e Siſter, and their Repreſentatives ſhall have an equal Share with 
che Mother. | 


If he die without Iflue, having a Wife, every Brother, and Siſter ſhall 


I. Chanc. King, June 1726. inter Kelway and Keluay. (Reported 2 Pr, 
um,. 344.) | | I | 2 

= By the St. 29 Car. 2. 3. The Statute 22 & 23 Car. 2. does not extend 
WT to a Feme Covert Inteſtate ; but the Huſband ſhall have Adminiſtration; and 
her perſonal Eſtate, as before.—This was doubted before. 2 Med. 20. 

| The Sf. 22 & 23 Car. 2. 10. is introductive of a new Law; and there- 
fore, ſhall be ſtrictly expounded in Reſtraint of Diſtribution. Ray. 499. 
= No one ſhall have a Share as Repreſentative, except the Iſſues of a Bro- 
cher, or Siſter to the Inteſtate, and not of an Uncle, or Aunt. Semb. 
= Ray. 500, 502, 506. R. 2 Ver. 169, 233. Pr. Cb. 28. wig ung hg 
If 2 Brother of the Inteſtate has a Grandſon, and a Siſter has a Son, or 


Daughter of the Siſter. 1 Sal. 2 0. 


to a Diſtribution, 
So, the Heir at Law, if he be advanced out of the perſonal Eſtate 

Tho' his Advancement be only, the Uſe of Nane his Life; for 
it is an Advancement fro tanto. R. Per M. of the Rolls, F, g. 285. 5 


Vor. I | 4 B | 


"<> 


: have an equal Share with the Mother, of the Moiety diſtributable. Per 


Daughter, the Grandſon ſhall not have Diſtribution with the Son, or 


Every Son advanced by the Father in his Life-time, except the Heir at 
Law, ſhall put his Advancement into Horchpot, before he ſhall be admitted 
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ſcent ; for he 1s not properly Heir at Law. F, g. 287. 
| au 


 riage, will be an Advancement to the Daughter, when ſhe MArTICS, they 


4 Inteſtate's Death. 


and if he die within the Year after the Inteſtate, his Executor, or Admini. 


it in Chancery. Vide in Chancery, (3 D. I.) 


is not paid. 1 Ver. 474. 


Vide Poft, « 


ADMEINTS TRADFORN © 
80 the younger Son, tho' he takes as Heir of Borough Engliſh, by De. 


80, a Portion for a Daughter, to be raiſed out of Lands at Age, or Mar. 


ſhe * within Age, and unmarried at the Death of the Teftator 
F, 
1 the St. 22 & 2 3 Car. 2. 10. No Diſtribution ſhall be, 'till one Year 


And then, the Party ſhall give Bond with Surety to 20 his rateable 
Part towards any Debt and 8 which ſhall be recovered againſt the 
Adminiſtrator, or appear due from the Inteſtate. Vide in Chancery, 
(3G. 3) _ 

So by the fame Statute, Diſtribution ſhall not be, where Adminiſtration 
is 1 cum teflamento annexo ; for the Will ſhall be purſued. 


et the next of Kin has an Intereſt veſted in him before Diſtribution 


ſtrator ſhall have his Share, Dub. 3 Mad. 59. Shin. 212, 218, R 
1 W. & M. inter Brown and Farendall, Sho. 2, 25. 1 Ver. 403. 
So, if he make a Will, and deviſe his Share, it ſhall go to the Deviſce. 
R. 2 Ver. 559. 
8o, if the next of Kin de a Rus Cbert and die, and then her Huſhand 
dies before Adminiſtration to his Wife, it goes to the Executor, or Admini- 
ſtrator of the Huſband. Dub. 2 Ver. 302. 
If an Adminiſtrator refuſe to make Diſtribution, he may be compelled to 


So any one intitled to Diſtribution may compel him to prove his Account, 
and to be examined upon Oath as to it. R. 1 Sal. 251. 
So a Mandamus lies to the Spiritual Court to make a Diſtribution to him, 
who has a Right, if they do it not. Sem. 1 Sal, 251. 


(I) Devaſtavit. 
(I. 1.) What ſhall be. 


F an Executor, or Adminiſtrator ſell, We or convert to = own 

Uſe the Goods of his Teſtator, or Inteſtate, before Debts or open 

aid, it will be a Devaſtauit. 

8 if he pays that which need not be paid. Jide off Ex“. 226. 

Or, pay a Legacy, or a Debt of an inferior Nature before another of a fi- 

perior. Vide Off. Ex”. 226. | 

If he diſcount a Debt due from the Teſtator to a Creditor, out of his own, 
Neve. 2F&. 117. 

So, if he diſpoſe of Goods at an Under-value. Of Ex-. 227. 

Tho' they are . TR Off. Ex”. 227. 

So, if he accept a Covenant, Ec. in Satisfaction of a Debt, which 


So, if an Executor, or 8 acknowledge Satisfaction upon Re- 
cord of a Judgment on a Bond, when only the Principal and Damages at 
paid, and not the Penalty, it will be a Devaſiavit for ſo much as is not fe- 
ceived. Off. Ex“. 228, 

So, if he releaſe, or acquit the Bond, being forfeited. Of. Ex". 228. 


Or, cancel, or deliver it to the Obligor. Of. Ex“. 228. 
1 | : 0, 


ADMINISTRATION. 


80, if he releaſe an Action to another, who took the Goods of, or did a 


Wrong to the Teſtator, it will be a Deveftavit to the Value of the Goods, or 


| Damages. R. Cro. El. 43. . | : i 
80, if he ſubmit a Debt due to the Teſtator, Sc. to Arbitration, and 
de Arbitrators do not make a Recompenee to the full Value, it will be a 
W Devaſovit for the Reſidue. Off Ex". 229. Vide Aﬀfets, (C.) 
| If he pay a Debt upon an Uſurious Contract. Per Jul. Noy 129. 
So, if he agree with the Executor de /on tort, and accept his Covenant 
dor Payment, it will be a Devaffavit for ſo much, tho' nothing be paid. 
b R. 2 Jan. 88. Vide 1 Ver. 474. | | 
S0, if an Executor, or Adminiſtrator has Aſſets to 100/. and is ſued in 
= two Actions, and confeſſes Judgment to 100/. Value in each, he ſhall be 
charged with 200. as if he had given Bond for ſo much. 3 Lev, 115. 
= So, if he be ſued upon Bond and upon ſimple Contract, and ſuffer Judg- 
ment in both, without pleading the Bond to the Action upon ſimple Con- 
W trac, or the Judgment in the Action upon ſimple Contract, to the Action 
upon the Bond, he ſhall be charged with both Judgments, tho” he has Aſ- 
WW {ts only for one. R. 3 Lev. 114. R. 1 Sal. 310,312, 
80, if he ſuffer a Judgment for Principal and Intereſt incurred ſince the 


beach of the Teſtator, it will be a Deugfavit for the Intereſt. R. 


= 2 Lev. 40. | 8 

= A Devoftavit by the Huſband binds the Wife. Vide Ante, (D.) 

+ 2.) What not. 

Baut a Receipt for ſo much due upon Bond as he receives, is not a Deva- 
Pavit for the Reſidue. Vide Off. Ex”, 228. Ss | 

Nor, a Parol Agreement, that he will not ſue for the Penalty. OF: 


Ex. 228. 1 wt] 
Nor, a Delivery into another Hand, that it may not be ſued, Of. 
Ex". 228. | 


| So, diſpoſing of the Goods of the Teſtator to his Uſe, is no Devaſtavit 
| if he pays Debts of the Teſtator to the Value, with his own Money. 


1 Sand. 307. 3 | 
So, if he pay a Debt of an inferior Nature with his own Money, tho' it 


be to the Value of the Teſtator's Goods in his Hands, it will not be a De- 


vaſtavit. Semb. 1 Sand. 218. | 


So, if he loſe a Bond due to the Teſtator; for he has a Remedy for 


the Debt in Equity: But he ought to purſue it. Dub. 2 Ver. 299. 


So, if he compound an Action of Trover for the Goods of the Teſtator, 


and take a Bond for the Money to be paid at a future Day, it is not a De- 


vaſtavit ; but the Money, for which the Bond is taken, is Aſſets immedi- 


ately... 2 Lev. 199. +. : 11 

So a Releaſe by an Executor of full Age, upon Payment of Principal and 
Intereſt due upon a forfeited Bond, is not a Devaſtauvit. R. Cro. Car. 491. 
Vide Ante, (I. 1.) . 


Ex“. 232. Dy. 2 10. a. 


So the Executor of an Executor ſhall not be charged by a Devaſtavit 
made by the firſt Executor; for it is Perſonal. R. 3 Leo. 241. 
Tho' it be in the Caſe of the King. 3 Leo. 241. 


* 


| 2 (JL. 3. 


So a Devaſtavit by one Executor does not charge his Companion. G . 
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ADMINISTRATION. 


(1. 30 Remedy upon a Devaſtavit. 


If an Executor, or Adminiſtrator be guilty of a Devaſſauit, and there i 
afterwards Judgment againſt him for a Debt of the Teſtator, or Inteſtae 
and upon a Heri Facias thereon, Nulla bona be returned, a Special Sci 
Facias ſhall go to the Sheriff quod de Bonis Teftatorrs, &c. et ſi conſtare u. 
terit quod devaſtavit, tunc de bonis proprits, &c. Dy. 210. R. 5 Co. 32. 4. 

Or, if after Nulla bona returned, a Teftatum be entered upon the Rol 
quod devaſtavit, a Writ of Enquiry ſhall be directed to the Sheriff, and if by 
Inquiſition the Devaſtavit be found, and returned, there ſhall be a Sar 
Fucias quare Executio non de propriis bonis; and if upon that the Sheriff te. 
turns Scire Feci, the Executor, or Adminiſtrator may appear, and traverſt 
the Inquiſition. Cro. Car. 527. R. Cro. El. 859. Jon. 418. 1 1 55 
- If he ap and traverſes, and it be found againſt him, the Judgment 
ſhall be de Bonis proprizs, R. Cro. Car. 519 : 

So, if he appears A and afterwards makes Default. R. Cro. El. 8 59. 1 
Cro. Car. 527, 528. Jon. 417. 3 5 

So, if upon the Scire Facias the Sheriff does not return Scire Feci, bit 
two Nichils. Vide Cro. El. 8 59. R. Cont. 5 Co. 32. a. Vide Cri, Cy, 
. N 5 

But a Scire Facias quare Executio non de bonis propriis does not lie, with. 
out a Devaſtavit returned, or found. R. Noy 7. | 

And an Executor is not injured by this Courſe ; for, tho' he cannot tn. 
verſe the Inquiſition, when he does not appear, nor ſhall have an Adiion 
againſt the Sheriff for a falſe Return, yet he may be relieved by an Au 
Ruyereli, Cro. Car. 527, 528. Vide Jon. 418. Vide Cro. Car. 564. Vide 
Cro. Car. 63. . . HS | 
So the Sheriff may return a Devaſtavit upon the Fieri Facias, but it ſhul 
be at his Peril; for the Inquiſition is for his Security. R. 1 Sal. 3 10. 

So, after a Judgment againſt an Executor, or Adminiſtrator, the Plaintiff 
may have Debt againſt him in the Debet and Detinet, upon Suggeſtion of a 
Devaſtauit. R. 1 Sand. 217. 1 Sid. 398. R. Cart. 2. Tho' the Judy: 
ment be erroneous, till it be reverſed. R. 2 Lev. 161. . 
But he ſhall not have Debt in the Debt and Detinet, upon a Suggeſtion 
of a Devaſtavit, where he ſues upon a Bond of the Teſtator. R. 2 Lev. 209 
Adam. Cart. 2. R. 2 Leu. 145. I Vent. 315, 321. 5 

Nor, ſhall he have a Scire Facias againſt an Executor, upon a bare dog: 
geſtion of a Devaſtavit. R. 2 And. 55. 

So Debt does not lie againſt the Executor of an Executor, upon a L- 
vaſiavit by the firſt Executor. R. 1 Vent. 292. 
. So, upon a Judgment againſt Huſband and Wife Executrix, if ſhe ſu- 
vives, Debt does not lie, ſuggeſting a Devaſtavit by the Huſband ; io, 
tho” chargeable for the Waſting by the Huſband, ſhe ſhall not be charge! 
de bonis propriis for Coſts recovered againſt the Huſband, R. 2 Lev. 101. 
And by the Sr. 30 Car. 2. 7. made perpetual by the Sr. 4 & 5.6 
M. 24. Executors, or Adminiſtrators of any, who, as Executors de ſon tat, 
or as Adminiſtrators, ſhall waſt, or convert to his or their own Uſe, Good 
or Aſſets of any Perſon deceaſed, ſhall be liable in the ſame Manner, à 
their Teſtator, or Inteſtate would have been. e 

And upon this Statute, the Executor, or Adminiſtrator of a rightful 
Executor, or Adminiſtrator, ſhall be charged upon a Deva/tavit of the Tel 
tator, or Inteſtate; for the Word ( Adminiſtrator) comprehends him. R 
3 Med. 113. | 5 


ADMINISTRATION, 


Execution ſhall be upon a Devaffavit, as for his own proper Debt, by 
Capias ad Satisfaciendum, or Elegit. R. 2 Leo. 188. 

But a Debt by Devaflavit ſhall be only of the Nature of a Debt by ſimple 
Contract. 2 Vent. 40. MH 

And therefore, the Executor of him, who was guilty of the Devgſtavit, 
may retain for his Debt, before Payment of the Debt due * the Devaſtavit. 


R. 2 Vent. 40. 


ADMINISTRATOR. 
(A) Adminiſtratoz ; By the Common Law, 


NTIEN TLY the Care of an Inteſtate's Goods med to be under 
the Direction of his Lord, unleſs he died in War; but then it was 
under the Direction of the Temporal Court, where the Goods were. Seld. 
Furiſd", of Teſtaments, I. 2. c. 1, 2. And the Opinion 9 Co. 38, 6. Henſloe, 

| That the King had the Care of them, is not true. Seld. ibid. c. 5. 

= In the Time of King John, the King by Magna Charta. 17. Job. granted, 

Si liber homo inteſtatus deceſſerit, Catalla ſua per manus pr e parentum 
a amicorum ſuorum per viſum Eccigſiæ di eue. ed, 1 of 20 Ts eſt. 
C2. 6 
| i 78 Charter in the Time of R. 1. Eg. Ca. 206. 


A — upon this Foundation it cus, That the Ordinary intermeddled with 
3 the Goods of an Inteſtate. 


Or it was granted to them by Parliament. 2 Rol. 21 7. M. 
FE Tho' it be ſaid, that Adminiſtration belonged originally to the Spiritual 
Court. 1 Lev. 158, 9. 186, 7. 1 Sal. 37. 


So the King may grant Adminiſtration by Letters Patent. Vide 
1 Sal. 37. 
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I Sal. 37. 
And the Ordinary may commit his Authority to another, to have Card of 
che Inteſtate's Goods. Pl. Com. 278, 280. 


And might have had Treſpaſs for Goods taken out of his Poſſoſſion ; 
otherwiſe, not. D. 1 Nol. 906. J. 17. 2 Int. 3975. F. N. B. 120. D. 


terwards made. 1 Rol. 906. J. 30. 


But the Ordinary, or his Committee by Writ ad celligends bona defunt?; 
had only the Power of an Adminiſtrator durante minore @tate. 2 Inft. __ 
—What Power that is, Vide Adminiſtration, (F.) 


And therefore, could only adminiſter, ad Commodum of the Inte ſtate, and 
not to his Prejudice. 2 Inft. 398. 


And could not give Goods, or releaſe Debts, Cc. 2 Inf. 398. Cont, as to 
the Diſpoſition oft the Goods, but acc. as to the Releaſe of Debts. Pl. Com. 
277.4, b. 278.6. Acc. 905. 39.a. Dy. 256. 1 Rol. gob. J. 25. R. 8Co.135.6. 


Com. 277.6. 278. b. 9 Co, 39. 4. I Rol. 906. J. 15. F. N. B. 120. D. 
Vor. I. 3 „ 
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And Where there is not any of Kin to the Inteſtate, the King [uſually 
appoints one by his * to whom the Ordinary grants Adminiſtration 


Or, releaſe ſuch Treſpaſs; which a + be a yh to an Adminiſtrator af- 5 


Nor, have an Action for the Recovery of his Goods. 2 If. 498. Pl. 


48 
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ADMINISTRATOR. 


Vet, by the St. V. 2. 19. An Action will lie againſt the Ordinary f 
Debt of = Inteſtate, if the Goods came to his Hands ; which was * 
an Affirmance of the Common Law. 2 * 397. 900. 39. b. 505.8 "7 
Cro. El. 409. 3. 

So, every Action, which will lie nl an Executor. 2 Inft. 397. p, 
Com. 277.6. 

AY td the Executor of the Ordinary, if the Goods of the Inteſſat 
come to his Hands. Pl. Com. 280. 4. 2 Inft. 398. F. N. B. 120. D. | 

So, againſt the Committee of the Ordinary. 9 Co. 39. 6. 

Yet the Ordinary ar not be charged beyond the Aſſets which co 
his Hands. 2 Inſt. 3 8 

And for ſo much, 15 ſhall be charged, if he retains thein in his Hang, 
tho' he — Adminiſtration to another. . 398. ; 


da, 


me to 


(B) Since the Statute 31 Bd. 8 11. 
(B. 1.) When Adminiſtration ſhall be granted. 


UT now by the Sz. 31 Ed. 3. 11. where a Man dies Inteſtate, the 

Ordinary ſhall depute the next and moſt lawful Friends of the Deceae 
to adminiſter his Goods, who ſhall have an Action to demand and recoyer 
as Executors, his Debts, to diſpend for his Soul, and ſhall anſwer in the 
King's Courts to others, Sc. and be accountable, as Executors. 


And therefore, in all Caſes, where a Man dies Inteſtate, ng Ordinary | 


- ought to grant Adminiſtration. r 
Or, enters into Religion, which is a Civil Death. 9 C. 40. 4. 
And he is compellable to do it. 9 Co. 39. 6. 
And if he refuſe, a Mandamus ſhall be granted. I Lev. 187. 1.9, 
Vide Mandamus, (A, N 


So, if a Man _ a Will, and all the Executors WY PI. Com. 279. 4. 


281.6, 2 Inſt. 397. 1 Ro. 907. J. 15, 35. 9 Co. 40. 4. 

Or, make his Wi, but do not name any Executor. 

So, if one Executor proves the Wil, and dies, and then the other refuſes, 
R. 1 Sal. 311. | 

So, if a Man name the Executor of B. to be his Executor, and die in th 
Life-time of B; for till B.'s Death, he is in Effect Inteſtate. Pl, Con, 
279. 4. 2 81,6. 

Or, name an " WINS to have Authority ae a Year from his Death; 
7 _— the Year he was without an Executor. Pl. Com, 279.6 
281 | 

So, if he name an Executor, who dies Inteſtate, the Ordinary ought to 


grant Adminiſtration de Bonis non, &c. Pl. Com. 279. 4. 281.6. g Co. 40. 


If the Executor of the _ refuſe, Adminiſtration ſhall be granted aun 
Teftamento annexo. 4 Inſt. 33 


So, if an Executor be wünm the Age of ſeventeen Years, Adminiſtration | 


' ſhall be granted, during his Minority, viz. till his Age of ſeventeen Yes. 


Vide Adminiſtration, (F.) 
So, if a Perſon, intitled to Adminiſtration, be within Age, it may be 


granted to another, during his Minority. V. ide Poſt, (B. 6.) 

So, if he be out of the Kingdom, it may be granted, during his Abſence. 
R. 4 Med. 1 5. Tut. 342. Mod. Ca. 304. 1 Sal. 42. 

So, if it be conteſted, who ſhall be Executor, it may be granted, A 
dente lite; Vide Hob, 250. 2 — 134. Per three J. F. 8. 260. Vide 
infra cont, ” . 
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ON TIES IEP ITO 


By 


Frient 


\ . 


RDMINISTRATOR. 
If the Executor be an Idiot, Non Compos, or under other natural Diſabi- 
F Sal. 30. a 5 LONG 
i 1 writes to the Judge of the Spiritual Court, That he can- 
not attend the Executorſhip, and deſires he will grant A nag to 
another, it will be a Renunciation, and he cannot afterwar 
far there is no Form requiſite to a Refuſal. R. 1 Leo. 135. 
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adminiſter; 


But if a Man make a Will and an Executor, Adminiſtration granted be- 


fore Probate, or Refuſal, is void, if the Will be afterwards proved; tho' it 
vas concealed, and not known at the Time of Adminiſtration granted. 
per tuo 7. Weſton cont, Pl. Com. 279, 282. 9 Co. 37. R. 1 Leo. go. 
ide Adminiftration, (B. 4.) 1 4 | | 

go Adminiſtration, granted before a Refuſal, is void; tho' the Executor 
afterwards refuſe. R. 2 Jon. 72. I Vent. 303. 2 Lev. 183. 2 Mod. 
147, 149. Dub. Sho. 407. 5 1 ä 

Or granted, when the Executor becomes a Bankrupt. R. 1 Sal. 36. 

So, tho' it be doubted, who is the true Executor, Adminiſtration granted 


in the mean Time, is void. Mo. 636. Cont. Semb. Supra. 


So, if one Executor prove the Will, and the other refuſe, and he, who 


g | proved it, dies, Adminiſtration ſhall not be granted during the Life of the 


| | other. R. Hard. 111. Dub. Dy. 160. 6. Without a new Refuſal. 
2 1 Sal. 307, 311. | . 


(B. 2.) By whom it ſhall be granted. 
By the Sr. 31 Ed. 3. 11. The Ordinary deputes the next and moſt lawful 


Friends to adminiſter. 
And within this Statute, the King may grant Adminiſtration, as ſupreme 
| Ordinary. D. 2 Bul. 4. 1 Sid. 302. 1 Sal. 37, =; 
The Biſhop, or Metropolitan. Vide Poſt, (B. 3, 5.) 
So, the Guardians of the Spiritualties. 2 Liſt. 398. 
The Commiſſary, Archdeacon, or other Eccleſiaſtical Judge is an Ordi- 
nary within this Statute. 9 Co. 41.4. 2 List. 398. 


But the Delegates cannot grant Adminiſtration; for their Authority is 


only, corrigere. Semb. 2 Bul. 3, 4. Vide Prerogative, (D. 14.) 
et if the Delegates repeal an Adminiſtration granted by an Inferior 


= Judge, who is thereby diſabled to grant Adminiſtration de novo, then the 
| Delegates may grant it. Semb, Lat. 8 5. 2 Rol. 233. I. 13. 


The Ordinary has no more Power ſince the S. 31 Ed. 3. 11. than be- 


| fore, except to grant Adminiſtration to thoſe, who have greater Authority 


| than himſelf. 9 Co. 39, 40. 
| And therefore, ſince the Statute he cannot have an Action for a Debt, &c. 


If an Inteſtate die, having Bona e n ſeveral Dioceſes, | Adminiſtra- 
om ſhall be granted by the Archbiſhop of the Province. 1 Rol. gos. 
r | 


So, if he has Bona notabilia in ſeveral Dioceſes of. the ſame Province, 


_ he has not Goods in the Dioceſe in which he dies. 1 Rel. gog. 
6D nn I | 
Or, in ſeveral Peculiars within the ſame Province. Per #200 J. 1 T 

Acc. 1 Sid. go. 92 er two F. 1 Lev. 78. 
So, if a Man die Inteſtate out of the Kingdom, the Archbiſh 
Adminiſtration, 1 Rol. 908. J. 29. a 3 ſhall grant 


So, if the King dic Inteſtate, or his Executors refuſe, = Inft. ; 2, 


c 


— 


| 


- (B. 3.) 


When by the 


Metropolitan, 


5 2 0 ADMINISTRATOR. 


So, if a Bifhop die Inteſtate, tho' he has no Goods out of his Dioceſc. 
4 .. 335. | 
So, if Adminiſtration by an Inferior Jadge be repealed upon an A ppeil 
the Court, which repeals it, ſhall grant Adminiſtration de novo. Lat. 8 Th 
7 But, if a Man die Inteſtate, having Bona notabilia in the ſeveral YL. 
#4 vinces, Adminiſtration ſhall be granted by each Archbiſhop, for the G00 
in his Province. Per Hale, 2 Lev. 86. R. Hard. 216. Dub. Cro. El. 472) N 
R. x Sal. 39. Acc. 2 Bul * | 
If he has Bona notabilia in Ireland, and alſo in England, it ſhall be grantel 
by the Archbiſhop of Dublin for the Goods in Ireland, and by the Arch. 
biſhop of Canterbury for the Goods in his Province. +4 Rol. 908. 0. 
2 Lev. 86. R. Dal. 77. 
So, if a Man die Inteſtate, having Goods in a Peculiar, and alſo in; 
Dioceſe within the ſame Province, Adminiſtration ſhall not be granted b 
the Archbiſhop, but by the Biſhop for the Goods in his Dioceſe, and by 
the Judge of the Peculiar for the Goods there. R. Cro. El. 719, Fix 
Adminiſtration, (B. 6.) ä 
Vet if the Metropolitan grant Adminiſtration, when it does not belong ty 
him, it is not void, but only voidable. R. 5 Co. 30. 4. Mo. 145. R 
8 Co. 2 Cont. Cro. El. (457.) Mo. 693. 
Otherwiſe, if he grant Adminiſtration for Goods in another Province; for 
that is void. D. Hard. 216. 
But after an Adminiſtration by the Archbiſhop, if the Biſhop, to whomit 
belongs, grant Adminiſtration, and then the firſt Adminiſtration is repeal, 
the Adminiſtration granted before the Repeal ſtands good. R. 8 Co. 135. 
So in all Caſes, where the firſt Adminiſtration is repealed, the fond 
ſtands good, tho? granted after the Grant of the firſt, and before the Repel 
of it. Vide 2 Brownl. 1 10 When 8 "7 Del Vide in — 
tive, (D. 14.) 
. 4). 5 Bona notabilia originally + were not of any certain Value; for ifa Man had 
*. _ "to the Value of 405. or a leſs Value in ſeveral Dioceſes, that gave a Pro- 
: gative to the Archbiſhop. 1 Rol. go. 1.40, 45. | 
But, in Pleading it was neceſſary to ſay, that he had Bona notabili to 
fuacha 'Value; for it was not ſufficient to ſay, that he had Bona natabilu 
generally. K. 8 Co, 135. 2. 
And therefore, it was uſual to alledge, that he had Bona notabilia at, 
to the Value of 51. which ſcems to aſcertain them to fuch a Value. 1B 
| J. . 
8 1 | ER hey were : alledged to the Value of 8/. or other certain 
Value. 1 Ro/.gog. J. 50. 
And now by the Canon 1 Fac. 93. Bonn 0 ſhall be 5. at lf, 
except where by Cuſtom, or Preſcription they are more. Vide of Ex“. bl. 
Vide 1 Rol. 909. J. 51, 910. J. 1. 
And hereupon our Law in this Particular conforms itſelf to the Cano 
1 Rol. go. J. 55. 
And Bona motabilia ſhall be to the Value of $h at leaft i in every Dioceſe 


4 Bl. 335: 
And by Cuſtom in the Dioceſe of London, to the Value of 101. by c- 


poſition. 4 Inft, 335. 
But the Penalty of a Bond ſhall not be eſtimated, tho” the Bond be for- 
feited, if the Debt upon it be not 57. O. Ext. 65. 2 
If a Man has Goods to the Value of 51, in one Dioceſe, and a Tem 
for Years of che ſame Value in another, that makes Bona notabilia ; tho U 
the old Book of Entries they a are called Bona Mabilia, 1 Rol. 909. J. 19 


Dy. 395. 4. in marg. 5 
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80 if he has Bonds in another Dioceſe, 1 Rol. 9og. J. 17. Dy. 30 5 FY 


in maryg 


80, Debts due from the King. Dy. 30 5. 4. in marg. of. Ex”, c. 4. 


2. 
þ Or, Deſperate Debts. Of: Ex", c. 4. ſe 2: 
* Bonds ſhall be reputed to be Goods, in the Dioceſe where Wh re- 
main at the Death of the Inteſtate; not where they were made, or where 
, the Ob e died, R. 1 Rol, gos. J. 50. 134 J. 25. Dy. 305. a. in marg. | | 
Dal, 77 Cro, El. (472. J ˖ ˙ CEC EC 5 
An Annuity out of a Parſonape, i in n the I Dioceſe, where "the Parſonage lies, > © 37 3 gal e Ge eee, 


| OF. 4. in marg. Pon SIA RE A = 
8 Statutes, or Recognizances, in the Place where they are 2 — i . 2 ö 

given, or acknowledged. Dy. 305. 4. in marg. D. 3 Mod. 324. R. Lut. 23 — 

W 401. R. Mod. Ca. 134. 2 Mod. Ca. 244. 

= Debts upon ſimple Contract, where the Debtor lives, R. Dy. 305. a. 

i marg. Off. Ex”. c. 4. . 2. 

| Leaſes for Years, where the Land lies, and not where the Leaſe iS. — 

Dal. 

But by the Canon 1 ac. 92. Goods which a Man has with him, who 

dies in Itinere, do not make Bona notabilia. 1 Rol. go8. J. 47. 

Nor, by the St. 4 Ann. 16, Salary, Wages, or FS due to any for Work 

in ME * r Majeſty's Yards, or Docks. 


Fa an Inteſtate has not Bona notabili a, Adminiſtration ſhall bo granted by (B. 5.) 
aer of the Dioceſe, where he dies. . 
oo Fit he dies within a Peculiar, by the Judge of the Peculiar Ju- 
| riſdiction. 
So, if he has ſeveral Dwelling Places, and dies at one of them, Admini« 
| tration ſhall be granted by the Biſhop of that Dioceſe. 1 Sal. 37. 8 : 
| The he 3 at the other for the moſt Part, and was here only for a «Dep | 
| or two. R. 1 Sal. 37. 
Otherwiſe, if he dies in a Journey, &c. 1 Sal. 37. x 


And a Biſhop may grant Adminiſtration out of his Dioceſe; for it is 6 
miniſterial. Lut. 53 5. 


| Soa Biſhop of Ireland, being in England may grant Adminiſtration here. 
for Goods in Ireland, Dy. 30 5. a. in marg. : ; 


F 80 an Archbiſhop may grant it, tho' he be out of his Province, R, 
| lt, 53 . 
But if Adminiſtration be granted by a Biſhop, or other 8 Judge, 
when it does not belong to him, it is null and void. R. 5 Co. 30. 4. 
Ms. 145. by 
And in an Action by an Adminiſtrator, to — 13 was 
granted by the Judge of a Peculiar, &c. when it did not belong to him, it | 
is a good Bar, that no Adminiſtration was granted, . — 
80 in a Slire Factas by him upon a Judgment in B. R. or C. B. he ſhall | 
| not have Judgment; for the Adminiſtration does not extend to a Matter, 
| that appears to be out of the Juriſdiction of the Ordinary, and the Court _— 
will not intend any other Title, but that which the Plaintiff ſhews. 7 —_ 
1 Sal. 40. Mod. Ca. 134. | — 
So, if a Defendant in Execution upon uch a Judgment eſcape, ſuch an 4 
Adminiſtrator ſhall not have an Action a ainſt the Sheriff for Pe, 
Per three Bar. 2 Mod. Ca. 244. . e 
3 . D 1 — 
E = e . . 
LY Cone of Dem — 8 n. a ; fa 2 b. J 45GcaC 1 
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(B. 6.) To whom it ſhall be granted. 


By the Sz. 31 Ed. 3. 11. The Ordinary muſt depute the next and me 
lawful 3 of the Inteſtate to adminiſter. : 
By the Sr. 21 H. 8. 5. The Ordinary may commit Adminiſtration to the 
: Wife, or next of Kin of the Inteſtate, or both. 
And therefore, Adminiſtration may be granted to the Wife of the Inter 
tate, or Part to her, and Part to the next of Kin. R. 1 Sal. 36. a 
Or, to the Father, or other next of Kin, and not to the Wie. R. Roy. 
R. 1 Sho. 351. Acc. 1 Ver. 315. . 
| Who are next of Kin, Vide Adminiſtration, (H.) 
-: 25608 If there are ſeveral in the ſame Degree of Kin, the Ordinary may Fa 
ge Adminiſtration to all, or to which he pleaſes. Vide St. 21 H. . 
8 And if the Adminiſtration be only for a limited Time, till the Time 1 
which an Executor is appointed, it ought to be to the next of Kin, gy 
Hob. 250. Vide 2 Jon. 134, 
And therefore, the Ordinary may grant Adminiſtration to the Siſter a 
the Half Blood ; for ſhe is in equal Degree of Kin with the Brother of tr 
whole Blood. R. A. 36. Vide Adminiſtration, (H.) 
Io the Grandfather, or Uncle; tho' the Grandfather ſhine to be pref 
able. R. 1 Sal. 38. 
And if it be granted to one not next of Kin, it is not void, but yoilatl 

3 55 | I Sal. 38. 

1 | 15 But if a Peme-Covert die 1 Adminiftration ſhall be granted to the 

1 Huſband de jure; and the Ordinary has no Election to grant it to him, ot 

another. D. 4 Co. 51. 5. 1 Rol. 910. K. Cont. Dy. 251.4. R. Ar jo 

three LOOK cont. Cro. Car. 106, Jon. 175. R. 1 Sid. 409. Per tm}, 

Mo. 

If a F rather die, it ſhall be granted to his Son, before the Grandfie, 
tho” in equal Degree. 2 Ver. 125. " i 

I . 4 ei. If a Feme-Covert refuſe, it ſhall: be granted to * Huſband. BY 207. 

... tex, wee, So, if the next of Kin be incapable, Adminiſtration ſhall be gratel 1 

mother: As, if he be an Ideot. ide 1 Sal. 36. 

Zn fr , eee, Tf he become Bankrupt. 1 Sal. 36. 
1 . So, if the next of Kin be an Infant, Adminiſtration may be granted, do- 
. c AX 

b, ring his Minority. Dub. Dal. 85, Vide Adminiſtration, [F.) 

bh barb ant oth _ 4 And Adminiſtration durante minore tate of another need not be grant 
4 as 1 do the next of Kin; for it is not within the S. 21 H. 8. 1 Brovnl Jl, 
bw; eee, R. Hob. 250. D. I Vent. 219. Semb. 3 Mod. 24. Shin. 15 5. 
Ao Hs 4. ee, And, tho' an Adminiſtration, during the Minority of an Executor, ceaſ 
Fhxſe ann ol be tr ned 5 at his Age of 17 Vears; Vide Adminiſtration, (F.)—Pleader, (2 D. 10, 11 
Es - . e an Adminiſtration, during the Minority of one intitled to Adminiſtration, 
bart ty ue, ee, e. 
A, the 36. A . 2 does not ceaſe till his Age of 21 Vears. R. in B. R. inter Thomas nd 
* SEELEY, ZZ, PFreake, P. 13 V. 3. Rot. 102. R. in C. B. inter Edmonds and Shaker. J. 
e eee eee, 7 Ann. Rot. 340. (Reported Compns's Reports 159.) KR. $5 Mod. 395. 
. I Sal. 39, 

1 But it is no Incapacity to be an Adealaifirator, if the next of Kin be al 

1 Alien. Cro. Car. 9. 

$ 5 Or, a Feme-Covert. 1 Brownl. 31. 

. Na. if the next of Kin refuſe, Adminiſtration thall be granted to a Priv 
cipal Creditor. 
Yet, if granted to a Creditor without a Refuſal, the next of Kin may a 
terwards repeal it. 1 Sal. 38. > 
green wet + So Adminiſtration de bonis non, ſhall,be granted to the next of Kin, if there 


= be a Reſiduary Legatee. R. 2 Lev. 36 1 Vent. 219. And 
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culars are mentioned in the Will, Per #200 J. Berkley, Cont. Cro. Car. 294. 
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And if there are ſeveral intitled to the Reſidue, it may be granted toany 
of them. R. 2 Fon. 162. 
A if granted to the next of Kin, ſhall be _—_— by the Reſiduary 
'2 Lev. 50. 
Ibo there be no Reſidue at preſent. Dub. 2 Lev: 56. 
If an Executor prove the Will, and afterwards make his Executor and 
die, his Executor ſhall be Exccutor to the firſt Teſtator. Off. Ex”. 368. 
1 $8l. 308, 9. Vide Adminiſtration, (G.) 
So, if an Executor after Probate die Inteſtate, being alſo Reſiduary Le- 


b L oatee, Adminiſtration to the firſt Teſtator ſhall be granted to his Admini- 
ſtrator. R. 2 Rol. 1 59.— D. 1 Sid. 79. 


80, if an Executor be Reſiduary Legatee, Adminiſtration de bonis non to 


F the firſt Teſtator ſhall be 3 to his Executor, tho' he refuſed, or died 
I before Probate. R. Dy. 372. 


Or, to his Adminiſtrator, if be died Inteſtate before Probate. N. Of 372. a. 
in narg. Adm. Jon. 22 5. 2 Rol. 159. Hutt. 3 1. 
But the Executor of an Executor may refuſe to have Adminiſtration to the 


Ws firſt Teſtator. R. 2 Cro. 614. 


And the Adminiſtrator of an Executor, who was not Reſiduary Legatee, 


f ſhall not have Adminiſtration to the firſt Teſtator. Dub. 1 Ref. 0 907. J. 40. 
Lenz. 2 Mod. 101. R. Jon. 225. D. 1 Sal. 30g. Vide 5 Co. 9. b. 


Nor, an Adminiſtrator during the Minority of the Executor of an Exe- 4 


cutor. R. Cro. El. 211. 


Nor, an Adminiſtrator of an Adminiſtrator. 2. Dy. 112.6. R. 1 Rel. | 


W 907. I. 30. D. 1 Sid. 79. 


Nor, an Executor of an Adminiſtrator. Q. Dy: 47.6. D. 1 Rol. 90. 


1. 42. Semb. 5 Co. 9.6. Vide 2 Lev. 100. = 0 . F 


Yet ſince the Sr. 22 G 23 Car. 2. 10. the Intereſt is veſted i in the next of | 


| Kin; and therefore, if he die before Diſtribution, his Executor, or Admi- 5 TH 

| niſtrator ſeems intitled to the Adminiſtration de bonis non. R. Cont. 3 Med. | 

| 59, 65. Acc. inter Brown and Farendal, Tr. 1 V. & M. Vide Sho. 2,2 8. 
| 6 1 Ver. 121. 
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(B. 7.) How i ſhall be granted. Oo y 3 15 


Adminifiration muſt be granted in Writing under Seal, and not by Parol. . 


= Db. Dy. 294. 6. Sho. 408. 


Bs. e's be „ to two, and if one dies, the Survivor ſhall be Sole Ad- 
rator. 2 Fer. 4. 2245, 2E. are. 2. 4 . 
80 . may be S pen Cencth. Con dition, © or "ant! efurn of ſuch a one. 2 e 


A I Na. 908. J. 10. 2 , 


So, ſeveral Adminiſtrations may be banned for Goole of the Inteſtate Z- 2 Fi _—_— —— 
in ſuch a County or Place to one, and for Goods in ſuch a Place to another. RE "7 4 


W 2 Ro. 908. J. 5. Dub. 1 Sid. 101. 


If there be a Doubt, to whom Adminiſtration ought to "be granted, it may 


de granted pendente lite. Carth. 1 4 


But if Adminiſtration be granted omnium bonorum et creditorum concer nen 
teſtamentum A. that will be a General Adminiſtration, tho only ſome Parti- 


And the Ordinary cannot grant Adminiſtration for Part of a Debt to one, TT 


and for the Reſidue to another. R. 1 Sid. 100. 1 Sal. 36. EE N 


Nor, pendente lite, where the Will is diſputed, R. Carth, 1 5 3. 
If the Ordinary does not grant Adminiſtration to him, who ought to have 


| It, a Prohibition, or Mandamus ſhall be granted. Dub. 1 Leo. 240. Lat. 


67 68. Ace. I I Sid. 280, 370. Semb, Jon. 225, 6. 


(B. 8.) 


284 


(B. 9.) | 


go. Lat. 68, Al. 56. Vi 


ADMINISTRATOR, 


| (B. 8.) When it may be maple, 
if Adminiſtration be regularly granted to the next of Kin, the Org: 


cannot revoke it without Cauſe, and grant it to another; for he * exe, 
cuted his Authority. R. Ray. 93. 1 Sid. 179. D. Sid 280, R. 1 94 
32877 I Lev. 158, 186, 305, Dub, 2 Brownl. 119. R. Al. 5, 


"Tho there be a Male Adminiſtration afterwards; for he ought to take 


ſufficient Caution againſt it. Per Hale, 1 Vent. 219, Al. 56. 


Tho! it was granted after a Caveat entred. Dub. 1 Sid. 371. 1 Lev. 10, 
And if there wy a Suit to 479 it in the Spiritual Court, a Prohibition Lal 
em | 


Prohibition, (G. 18.) 
But if Adminiſtration be granted, non vocatis jure vocandis, it may be t. 


- pealed. 1 Lev. 305. 


So, if it be "granted by a Biſhop, when there are Bona netabilia R 


1 Lev. z 8 
Or, — the Archbiſhop, whan there are not. 


So, if it be granted to the next of Kin of a Wife, and not to her H 


band. R. 1 Sid. 409. 


So, if it be granted to one not next of Kin. 1 Sal. 38. 

„r. - i the next of Kin, when another was Reſiduary Legatee, ). 
2 Lev, 5 

Tho there be nat then any Reſidue ; for there may be afterwards, py 
2 Lev. 56. I Vent. 218. 

So, if the next of Kin become an Idiot, or otherwiſe incapable . 


1 84. 373. 1 Lev. 158. 


Or, if it was granted to another i in reſp ect of ſuch Incapacity, which i ö 


afterwards removed. R. 1 Sid. 4396, 3. 


So, if it be granted to any one of Kin with Aether not of Kin; as, to a 
Siſter and her Huſband ; for he cantinues Adminiſtrator after the Neth o 


his Wife. Al. 36. 


So, if it be 4a upon Refuſal of an Executor, who had before alm. 


niſtred. Off. Ex”. 56, 57. 
Yet if an Adminifratien be repealed, quia you, it ſhall be grante 


to the fame Perſon. 1 Sid. 293. 
If Adminiſtration be regularly granted, and afterwards for Cauſe repel, 


What Acts be. tl lawful Acts by the firſt Adminiſtrator remain good. 


fore Repeal of 
an Adminiſtra- 


So, if Adminiſtration be regularly granted to —— to whom it does nt 


tion, are good. belong, and afterwards repeale upon a Citation, all Acts by the firſt Admi- 


it ſtands good againſt him, bo by the S. 13 Eliz. it was void as to a Cit 


(B. 5 
hat not. 


niſtrator are z as, if he 500 the Goods of the Inteſtate to 2 
R. 6 Co. 18. Cro. El. (460.) Per two J. Gawdy cont. — Mo. 395 


Aam. 1 Sal. 38. 


Tho' the Gift was with an Intent to defeat the ſecond Adminiſtrator; ſr 


ditor. R. 6 Co. 18.6, 
And, made pendente lite upon the Citation. Ke. Cre. El. (460.) 


If Adminiſtration to a Creditor be repealed by the next of Kin, the Cit 


ditor ſhall retain. 1 Sal. 38. 

So, if an Adminiſtrator aſſign a Term, and upon a Citation to repeal the 
Adminiſtration it is confirmed, but upon an Appeal from this Sentence it 
is repealed, the Aﬀignment i is good. R. Ray. 224. 2 Lev. go. 


But if Adminiſtration granted be repealed upon an Appeal, all Ads ar 
avoided ; for the Appeal ſuſpends the Sentence. R. 6 Co. 18. 3 And 
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And if the Adminiſtrator had obtained Judgment for a Debt of the In- 
teſtate before the Repeal, the Defendant ſhall avoid it by Audita Querela. 
. 2 Sand. 149. 1 Mod. 62. ; 4 0 A 
| "Tf he had Judgment and Execution againſt the Debtor, it will be no Bar 
in an Action afterwards againſt the ſame Debtor by the lawful Adminiſtra- 
tor. R. 1 Vent. 349. | . 
80 if Adminiſtration be granted upon the Concealment of a Will, and af- 
| terwards the Will appears, all Meſne Acts by the Adminiſtrator are void. 
ide Pl. Com. 280. R. Acc. 2 Lev. 183. | — 
Tho! the Executor refuſe, and do not prove the Will when it is produced ; 
ſor the Adminiſtration was void, and cannot be of Effect by the Refuſal of 
| the Executor afterwards. R. 2 Lev. 183. Vide Sho. 411. CEE 
So, if the Executor do not prove the Will, whereby Adminiſtration is 
ted to a Debtor, if he afterwards prove it, he may ſue the Adminiſtra- 
gu ooo yr rr FE EO EE ; 
350, if after Adminiſtration granted, a new Adminiſtration be obtained 
by Fraud without a Repeal of the firſt, and the ſecond Adminiſtrator re- 
W (caſe, and then his Adminiſtration be repealed, the Releaſe ſhall be void. 
I EK. Dy. 339. 6 Co. 19. 4. OR | , 


(C) Executoz de ſon Tort. 
(C. 1.) Who ſhall be. 


1 Adminiſtration, he will be an Executor de ſor: tort. | 

As, if he uſe, or ſell the Goods of the Inteſtate. R. 5 Co. 33. 6. 

If he pay Debts. 5 Co. 33. 6. 34. 2. Dy. 105.6. 1 
If he receive a Debt due to the Inteſtate, and give an Acquittance for it. 
ER. Bend. 73. Dy. 166. 5. Mo. 14. I And. 11. 5 Co. 34. a. 

kf he cancel a Bond, in which the Inteſtate was bound to another, and 

dive his own Bond for the ſame Sum. R. Cro. El. 114. R. Cro. El. 120. 

If he diſtribute of the Goods of the Inteſtate to the Poor. Dy. 166, 6, 

in marg. | 5 

If 5 milk the Cows of the Inteſtate. Dy. 166. b. in marg, 

= If he take the Goods of the Inteſtate to diſpoſe of at his Pleaſure, R. 
I Aid. 11. | 
= Or, for his own Debt. Vide 5 Co. 30. b. 

If he ſue, or anſwer to a Suit, as Executor. 

So, if he take the Goods of the Inteſtate into his Poſſeſſion ; that makes 


Y F a Man intermeddle with the Goods of the Inteſtate, without taking 
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him Executor de ſon tort, when there is no other Executor, or Adminiſtra- 


' | Off Ex”. cap. 14. R. acc. 2 Brownl. 183, | 
{ If he take only a Dog of the Inteſtate. Dy. 166. b. in marg, 
Or, any Part of his Goods. R. Cro. El. (472.) 


| teſtate, but exceeds his Authority, that makes him Executor de ſon fort: 


As, if a Man, who has Letters ad Colligenda bona, ſell Goods, not periſhing. 
3 ac 8 „ 1 ot periſhing 


Degree. Dy. 166. 6. i 

So by the St. 43 El. 8. If Adminiſtration by Fraud be granted to a Per- 

| fon Inſolvent, &c. who gives Goods to B. or releaſes a Debt from him to 
the Inteſtate, B. for ſo much ſhall be Executor de —A are, 
Vol. I. 3 4 E De = 


If a Wife, for her Paraphernalia, take more than is convenient for her 


tor. Q. Dy. 105. 6. Per Dyer acc. Dy. 166. 6b. . Adm. 5 Co. 33.6. Vide 


So, if a Man has ſome Colour to intermeddle with the Goods of an In- 
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5 Which ſhe, being ſole, made a Gift of by Covin. R. Cro. El. 406. My, 


him who afterwards takes Adminiſtration. R. Cro. El. 565.—Cont. her 


make him Executor de ſon tort. Per Paſton, Off. Ex“. c. 14. 


Executor de ſon tort, Dub. Win. Ent. 341. 


the Value. Vide Pope, (C. 3.) 


ADMINITSTRATO-R, 
80 an Huſband, who has Goods given to his Wife by Covin, fhall | 
charged as Executor de ſon fort. R. Cro. £5 409, 816.5; l 
Or, if an Huſband, after the Death of his Wife Executrix, has Good; 
Kide 2 Leo. 223. T7 ” 
So, if a Man intermeddle with the Goods of an Inteſtate claiming as Exe 
cutor, he may be charged as Executor de ſon tort, tho' another be Execyy, 
who proves the Will. R. 5 Co. 34. 4. _ : 
As, if he pay Debts; or Legacies, or receive Debts, &c. 5 Co. 34. 4. 
So, if a Man intermeddle, and afterwards another takes Adminiſtratg, 
he may be ſued as Executor de ſon tort. R. Hob. 49. Per Holt, 1 Sal. vis. 
So, if he himſelf takes Adminiſtration, he may afterwards be ſued as Ad. 
miniſtrator, or as Executor de ſon tort, for the Goods which he adminiſtred 
before. R. Cro. El. 102.. 2 Brownl. 183. Off. Ex”. cap. 14. R. (.. 
El. 810. „ 
So an Executor de fon tort may be ſued, tho' he delivers the Goods 9 


the Adminiſtrator has adminiſtred to the Value of thoſe Goods. Vide Py 
(C. 3.) Cont. where he delivers the Goods to the tawful Adminiſtrayy 
before the Action; for then he may plead Plene adminiſtravit. Per Hil 
I Sal. 313, 


(C. 2.) Who not. 
But if a Man put an Horſe of the Inteſtate into his Stable, that does not 


If he pay the F unerals, or Debts of the Inteſtate, with his own Money, 
Off. Ex”. c. 14. | 


Ly 


If he give, or ſell the Goods of the Inteſtate to A. that does not make 


| So, if the Owner of the Houſe, where the Inteſtate died, lock up his 
Goods, till he can be diſcharged from them. 
So, if he intermeddle only about his Funerals. Dy. 166. 5. 
Or, claim a Property in the Goods; as, by Gift of the Inteſtate, or u 
Parapbernalia, &c. Dy. 166. 5. 5 Co. 34.4. : 
Or, by Writ ad colligenda bona. Dy. 166. b. 4 
Vet in theſe Caſes the Defendant mult ſhew the ſpecial Matter, Dy. 166.5 
So, if a Man take Goods out of the Poſſeſſion of the lawful Executor dr 
Adminiſtrator, it does not make him Executor de ſon tort. 5 Co. 34.0. 
Or, do not take them out of their Poſſeſſion, if they have adminiſtred to 


Or, if the Adminiſtration was granted before his intermeddling. Pr 
Holt, 1 Sal. 313. TOY 


= (C. 3.) How he ſhall be charged. 


If a Man adminiſter as Executor de ſon fort, he is liable to the Action of 
the lawful Executor, or Adminiſtrator, Carth. 104. Off. Ex”. 257. 
Or, to the Action of a Creditor. Carth. 104. Off. Ex”. 257. 

And ſhall be charged as Executor, generally, in the Writ, and Coum. 
5 Co. 31.4. Vide in Pleader, (2 D. 2.) Vide Off. Ex". 2 54. 
And, if there be alſo a lawful Executor, they may be joined in the Sul, 
or ſued ſeverally. Off. Ex“. 25 5. 3 i ann 
_. Otherwiſe, if there be a lawful Adminiſtrator ; for he cannot be joined 
in a Suit with an Executor de ſon tort. Off. Ex", 255. 2 
3 1 7 N 


ADMINISTRATOR. 


G&. if a Creditor take Adminiſtration, he may maintain Debt, c. for 
b, 


his Money againſt him, who before his Adminiſtration was Executor de ſon 


tort, as well as Treſpaſs, or Trover for his Goods, R. Sti. 384. 
If an Executor de ſon tort plead, Ne unques Executor, and it be found 
W .cainſt him, he ſhall be charged generally, as another Executor with the 
whole Debt de bonrs proprizs: Off. Ex". 2 57. 


If he plead Plene adminiſtravit, he ſhall not be charged beyond the Aſ- 


A ſets, which came to his Hands. Dy. 166. 6. in marg. 
| And therefore, he ſhall be allowed, if he pay Debts to Creditors. R. 
5 Co. 30. 5. Per Holt, Carth. 104. e 

If he pay Debts with his own Money, he may retain Goods of the In- 
teſtate in his Hands to the ſame Value, R. 1 Sid. 76 

So, if Adminiſtration be granted, and the Adminiſtrator adminiſters to 
the Value of the Goods, which the Executor de ſon tor? took before Admi- 
niſtration granted, the Executor de ſor tort upon Plene adminiſtravit ſhall be 
1 | excuſed. R. Cro. Car. 88. | . 


If an Executor de ſon tort takes Adminiſtration, all Acts done by him be- 


We fore, are good by Relation. Mo. 126. . 8 
If A diſpoſes of the Goods to B. for Payment of Funeral Charges, 
and afterwards takes Adminiſtration, he ſhall not have Trover againſt B. 
for the Goods. R. Per two J. Holt cont. Sal. 295. Skin. 274. Vide 
Carib. 14. 1 | bs | 
= If an Excutor de ſon tort take a Term for Years of the Inteſtate, he ſhall 
be chargeable for Waſt, R. 3 Mod. go. 3 Lev. 35. | 
= And for the Rent. Vide 3 Lev. 355. 2 
= And upon a Judgment againſt him, the Term ſhall be taken upon a Fieri 


HFacias. 2 Jon. 73. I Vent. 303. Con | 
But of a Term for Years of a Reverſion he cannot be poſſeſſed, and a Sale 


= by him will be void. R. Mo. 126. 


But an Executor de ſon tort cannot retain for his own Debt. R. 5 Co. 


= 30.5. R. Ye. 137. Mo. 527. R. 2 Mod. 51. D. Godb. 2 16, 217. 
et if an Executor de ſon tort afterwards take Adminiſtration, he ma 
= ſhew it, and then retain for his own Debt. 2 Vent. 180, Tho' he take 
= Adminiſtration pendente lite. R. Sti. 337. 
By the Sr. 43 El. 8. An Executor de ſon tort by Gift, &c. of an Admi- 
3 — who had Adminiſtration by Covin, may retain for his own 
Debt. | | Het 

= So the Executor of an Executor de ſon tort ſhall not be charged by the 
Common Law, but only in Equity. R. 2 Mod. 2999. 


W @hen an Adminiftratoz ſhall have Relief, oz be Relieved 
= Equity, Vide Chancery, (2 B. 1,2.) Fa. 2 ag ainſt in 


Pleading in Aﬀtons by, and againſ> Executoꝛs. 0? Adminiſtrators, 
| "uw +; in (E. 14. —F, 10.) — Pleader, (2 D. 1, &c. 10, &c, — 
31. 12. 8 | 


Vide alſo concerning Adminiſtrator, Alniniſration.— Chancery, (4 A. 9.) 


Covenant, (B. 1.—C. 1.—) 


ADMIRALTY. 
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In the Time of Ed. 1. Ed. 2. Sc. there were three named Admirals, v. 
I. 2. c. 14. Spel. Gloſſ. v. Admiral, p. 15. 4 Inſt. 145. 


Sp. Gig. 1 5. 


2 Leo. 103. Semb. 2 Leo. 114, 115. 


A D MIR ALT y 


(A) The Antiquity of the Admiralty. 


HE Admiral, and Court of Admiralty have been Time out of Ming 
| and ſo it was ſaid in the Time of Rich. 1. Co. Lit. 260. 
And this appears by ſeveral Records in the Time of Hen. 3. Ed. 1, &. 
Co. Lit. 260. b. 4 Inſt. 145. 1 Rol. Ab. 528. Seld. Mare Cl. l. 2. c. Ii. 
But all the Commiſſions of the King before the Time of King Joby at 
loſt. MC „ „%%% K . 
In the Time of Hen. 3. he was named Capitaneus et Cuſtos Maris, &. 
Seld. Mare Cl. I. 2. c. 14. Spel. Glofſ. 14, 16. 8 


at Yarmouth, Portſmouth, and the Weſtern or 1r:ſh Coaſt. Seld. Mare (. 


And in the 15th Ed. 1. pot Reditum Regis ab Hieroſolyma prims intrubft 
videtur Admiral Nomen. Spel. Gloſſ. v. Admiral 15. | 
Et primus Admirallus Anglia videtur Richard Fitz Alan, 10 N. 1, 


The Name of Admiral feems to be derived ab Arabico Amir, Prafllu, 
et Graco, d u, Marinus. Spel. Ghſſ. v. Admiral 12. 4. Inſt. 147. 


) The Authoztty of the Admiral. 


5 HE Authority of the Admiral depends upon his Commiſſion, 
And he is conſtituted ſometimes for Life. 4 It. 145. 
Sometimes, quamdiu Regi placuerit, 4 Inſt. 145 
And by the Sr. 2 V. & M. 2. Commiſſioners of the Admiralty, (whe 
it is in Commiſſion, ) ſhall have the ſame Authorities, Juriſdictions, anl 
Powers as the Lord High Admiral, : 
The Admiral has the Authority of having ſeveral Officers under him. , 
As, the Office of Vice-Admiral in ſuch and ſuch Counties. 2 Lev. 103. 
The Office of Regiſter in the Admiralty. 2 Leo. 114. 5 
And ſuch Office uſually determines with the Office of Admiral. Du. 


As to the Admiral of the Cinque Ports, Vide in Franchiſes, (E. 3.) 
As to the Impeachment of an Admiral, Vide Parliament, (L. 31.) 


(Cc) Commiſſioners of the Admiralty. 


Y the St. 2 W. & M. 2, Commiſſioners of the Admiralty always had 

and ſhall have the ſame Jjuriſdictions, Authorities, &c. as Lord Admiral 

By the S. 13 & 14 Car. 2. 20. The Admiral by Warrant under Hand | 

and Seal, or any two Officers of the Navy, &c. may impreſs any Ships, 

Boats, &c. needful for his Majeſty's Service, paying ſo much per Ton B 
Merchants uſually pay, TT 


(D) Pergul 


IS COATS, - 


1 
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(D) ute of the Admiralty. 
y the St. 2 H. 5. 6. / 3. The Admiral ſhall have the Forfeiture 1n all 
B Caſes (out of hh Cinque Ports) as hath been accuſtomed of Right to 
me Office + Admiral of England. 
And therefore, by the uſual Grant to have bona Piratarum, the Admiral 
| ſhall have the proper Goods of a Pirate after his Conviction, R. 3 Bul. 148. 
Vide 1 Rol. 28 5. 
80, the Goods of Traitors, Felons, Felones de fe, Fugitives, &c. found 


within his Juriſdiction. Sir L Fen. 1 Vol. 89, 98. * a fle- Here > 


| (In his 
The Admiral of Right _ a tenth Part of all Prize Goods. 7275 eee 


„Charge at a 


| Seſſion of Ad- 
| 17/71. 88. . Orr Pan ar—e< n A o. al 3 | : 
1 Wrec „ Jerſon, Tae, Tun, I Dereliets, and Deodands not granted 28 — 2 


to the Lords of Manors, or others. Sir L. Fen. 1 Vol. 89. KA. ee, PLE ad, Ave, „ 4. .— 
All the Goods of the King's Enemies taken without Commiffion, or a 


3 22 
found, or by Accident brought within the — Commiſſion. Sir * 2 4 
| Jen. 1 Pol. bg. e 


All Fines and Amerciaments in the Court of Admiralty. Sir I "P HL 161-14 4:3 Mi 

1 Vol. 89. | - 
Royal Fiſhes, as Whales, Sturgeons, &c. Sir L. Jen. 1 vol. 8 0 
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c. 1.) For all Offences dane ſuper altum Mare. 


HE Adminl has Conuſance, and Juriſdiction of all Things done (E. 1.) 

ſuper altum mare out of any County. 4 Inft. 134. Vide the St. Murder. 
2. E/ 5. /. 30. On the main Sea, or Coaſts of the Sea out of any County; | 
| Cingue Ports, Haven, or Pier. Vide 4 Inſt. 137. 


= And therefore, if a Murder be ſuper altum mare, it may be tried before 


8 
| the Admiral. H. P. C. 54. * 
Y 


1 
= e 


| Or, by the Sr. 15 R. 2. 3. if it be in great Ships hovering i in the main 

bh Stream - Great Rivers beneath the Bridge: nigh the Sea. Vide Poſt, 

(. 14. 

: But it muſt be ſuper altum mare, and not in partibus tranſmarinis, 

And ür Death of the P. 8. IN 

EY nd the Death of the Party, as well as the Stroke, ſhall be. [ 

= mae. H. P. C. 54. "ay ; 1 

= So Manſlaughter ſuper altum mare will be within hs uriſdicti 
Admiralty. Sir L. Jen. 1 Vol. gz. eee A the 

Homicide per Infortunium, Se Defendends, or as Felo de ſe upon the Sea, 


where the Coroner does not _ * viſum Corporis. Sir L. Ten, 
1 Vol. 9 3. : 


S8o High Treaſon dia * altum mare ma be tried b the Ad k 
1 St. 28 H. 8. 15. Vide 3 Inſt. 112. F F wick Be 


So High Treaſon, Murder, Robbery, &c. upon the Sea flowin bet 
the High Water, and Low-Water Mark ; for mnt upon the 8 
Land between High and Low Water is "infra corpus Comitatus, yet upon 


1 * the ea, it is within the Juriſdiction of ts Admiral. 


Vol. I. | k 4 F | — 


N 

164. 613. a e -v, fair ere dete fn Poa, Ze 13. A Le &6 euer. 
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Foreign Prince, Sc. 


| Vide Sir L. 


* 


ADMIRALTY 


If a Man ſurrender the King's Ship to the King's Enemy upon the 8. If i 
it will be Treaſon, as well as if he delivered a Fort, &c. upon Lang 2 1 Rol, 
it is done proditorie. Sir L. Jen. 1 Vol. 86. BOS ; By 
So, if he give Aid, Relief, or Intelligence to an Enemy upon the 80 Gra. d 
Sir L. Jen. 1 Vol. 86, 92. | | But 
Every Offence, which will be Treaſon, Murder, Felony, Manſlaughte Gro. f 
Mayhem, Riot, Miſdemeanour, Cc. if committed upon Land, will be a Ane 
Offence of the ſame Nature, and ſhall have the ſame Puniſhment, if com. An 
mitted upon the Sea. Sir L. Jen. I Vol. 86, 97. the 0 
So Piracy, or Depredation upon the. Sea was triable before the Admiry, | 1 7 
And an Acceſſory to Piracy is triable before the Admiral, ſince the 5; Nt 
H. 8. 15. 3 Inft. 112. Sir L. Jen. 1 Vol. ga. 5 80 
By the Common Law, Piracy by a Subject was Petit Treaſon; but thy miralt 
is taken away by the Sr. 25 Ed. 3. 2. 3 Inſt. 113. H. P. C. 77, ceny, 
Piracy is, when a Man commits a Robbery upon the Sea. 3 If, 11, 
Sir L. Jen. 1 Vol. 94. 7 5 3 DW 
As, if by Violence he ſeize a Ship or the Goods of another upon the $,, a ccorc 
putting him in Fear. Sir 1 could 
Tho the Perſon robbed be a Subject of a Foreign Prince, or Sten Vid. 
Amity with the King. Sir L. Jen. I Vol. ga. ek An 
Or, the Perſon, who robs has a Comeniſſion from a Foreign Prince, i ries, | 
he, who is robbed, is not an Enemy to ſuch Prince. Sir L. Jen. 17) , ſhall 


So by the St. 11& 12 V. 3. 7. made perpetual by 6 Geo. 1. 19. Ay. 
ject ſhall be a Pirate, who commits Piracy, Sc. or Act of H oltilty 
againſt another Subject on the Sea, by Colour of a Commiſſion from any 


So, a Maſter, or Seaman, who feloniouſly runs away with Ship, Good, 
Sc. or yields them voluntarily to Pirates, or combines, or attempts to 
duce the Maſter, Mariners, &c. to yield up or run away with them, o to 
turn Pirate, or go over to Pirates „ 

So, by this Statute, and 8 Geo. 1. 24. If any aſſiſt, or adviſe any to beſi, 
who commits Piracy, or knowingly receive, &c, Pirates, or Goods Piratica 
or knowingly trade with, ſupply, or correſpond with Pirates, or forcib 
board a Ship, &c. and tho' he do not carry off ſuch Ship, &c. throw owt 
board or deſtroy any Part of the Goods, "A 
But it will not be Piracy, if the Subject of a Prince in Enmity with au- 
ther, take, upon the Sea, by Force the Goods of the other Enemy. l. 


4 Inſt. 154, I Rol. 175, 
Tho! they are taken, and brought into England; which is in Amity wit 
both States. 4 In/t. 154. 2 R. 3. 2.4. 5 5 


So it will not be Piracy, where the Man, who loſt his Goods, was in 
Enmity with the King of England. 4 Inft. 154. 
Or, in Enmity with the Prince, who gave the Commiſſion to the Capto. 
en. 94. Ns oY 
Tho' 833 was a Subject of the King of England, and took I 
Commiſſion from a Foreign Prince without Licence, which is not lawful 
Sir L. Jen. I Vol. 94. + 1 
Tho' the Perſon taken be a Friend, if he was brought without Damage 
to the Port of ſuch Prince to have Judgment there upon him. Sir L. Ju. 
1 Vol. 94. Shs | | 
So it is not Piracy, if the Taking was within a Creek, Port, &c. for thit 
will be Felony triable at Common Law. Mo. 756. 3 Inf. 113. Vide 
Poſt, (E. 14.) | | 


1 
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If it was upon the Thames 3 for it is infra corpus Comitatiis, Per 2100 J 


J 175. 
I 57 * un um, the Taking of Goods by Piracy does not alter the Property. 


Gro. de j. b. & p. . 3. c. 9. J 16. 

But by the Civil Conſtitution, the Property may be given to the Captor. 
Gro. fy} I 17. 
| And ſo it ſhall be by the Law of Spain, Gro. ibid. ſ. 17. 
= And therefore, where Goods taken by Pirates are brought to England, 
= +: Owner may take them. R. 1 Rol. 28 5. Vide Biens, (E.) 
= By a Pardon of all Felbnies, 2 is not pardoned, H. P. C. 77. R. 
. 750. 3 Inft, 112. 


= © all other Felonies upon the Sea are within the Juriſdiction of the Ad- (8. 4.) 
miralty: As, cutting out Tongues, putting out Eyes, vodomys Rape, Lar- Felony, & 
ceny, Sc. Sir L. Jen. b Vol. 94. 


The Trial for Treaſon, Murder, Piracy, &c. before the A was (E. 5.) 
A according to the Courſe of the Civil Law; and for this the Offender OO 
could not be convicted, or executed without Confeſſion, or expreſs Teſtimony, Is H. 8. 18 
Vide St. 27 H. 8. 4. and 28 H. 8. 15. | 

3» And therefore, by the St. 28 H. 8. 15. All Treaſons, Felonies, Robbe- 
ries, Murders, &c. on the Sea, or where the Admiral hath Juriſdiction, 

3 ſhall be tried, &c. in the Realm, as if done on Land: And Commiſſions 

W under the Great Seal ſhall be directed to the Admiral or his Lieutenant, and 


W three or four others to be named by the Chancellor, Cc. to hear and deter- 
mine ſuch Offences, after the Courſe of the Laws of this Land for like Of- 


W fences done in the Realm,—So by the Sr. 27 H. 8, 4+ All Offences upon the 

Sea, except Treaſon. 

And ſuch Commiſſioners, or four at leaſt, ſhall have full Power to inquire 

by Jury, &c. And an Indictment by them of ſuch Offence ſhall be good, 

and ſuch Proceſs, Judgment, and Execution ſhall be thereon, as for the 

= like Offence at Land. 

And the Jury ſhall be of the Shire within the Commiſſion, and no Chal. 

enge for want of Hundred. _ 

= And the Perſon convicted ſhall ſuffer Death, Loſs of Lands, and Goods, 

as for the ſame Offence at Land, and have no Clergy. 

= A Commiſſion directed within the Juriſdiction of the Cinque Ports ſhall 

be to the Lord Warden, and three or four others, and the Trial, &c: ſhall 

be by the Inhabitants of the Cinque Ports, or the Members thereof, 

= And therefore now, the Trial may be in the ſame Manner, as tor an Of- 

ſence at Common Law. Vide 3 Inſt. 111. 
If che Offender ſtand mute, he ſhall be ſubject to Paine fort et dure, 

H. P.C.78. 3 Iaſ. 114. 

But this Statute does not alter the Nature of che Offence, which ſhall 

be determined by the Civil Law, but the Manner of Trial only. H. P. C. 77. : 
= Mo. 756. 3 Inſi. 112. 

Nor does it extend to Offences within Creeks, Ports, Cc. which are 
| within a County, and were Felonies at Common Law. H. P. C. 77. Cont 
Mo. 122. 9885 
And therefore, ſuch Felony within a Creek, &c. is not ouſted of Cletgy. 
u. 756. 23 
| So it does not extend to an Acceſſory, who, if it was upon the Sea, is 


W triable by the Admiralty, if upon Land, is not triable at all, . T. C. 77. 
= 3 f. 112. 


+ 
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So it does not extend to Murder, where the Stroke was i er alt 4 

and the Death upon Land. 3 1»ft. 48. i 9 l 55 in Mare 
And tho' the Statute gives a Forfeiture of Life, Lands, and Goods, ; 

makes no Corruption of Blood. H. P. C. 78. R. 1 Sal. 85. 3 Int. 112 it 


zy £50), Aſter this Statute, the Trial before the Admiral was diſuſed. 
2 : 1 3. 7. But by the St. 11 & 12 W. 3. 7. All Piracies, &c. on the Sea, or 
and 4 G. 11 · Admirals Juriſdiction may be tried on the Sea, or at Land, in his M. jelty 
Iſlands, Plantations, Fc. to be appointed by Commiſſion, under the G55 
Seal, or Seal of the Admiralty, to his Majeſty's Admirals, Vice-Admira, 
Rear-Admirals, Judges of Vice-Admiralties, Commanders of Ships of Wi 
or any of them, and ſuch others by Name as the King ſhall appoint, ' 
And ſuch Commiſſioners, or any of them, by Warrant, &c. may com 
mit any accuſed of Piracy, &c. on oath, and may aſſemble a Court of AL 

miralty conſiſting of ſeven Perſons. 5 - 
But by the Sz. 4 Geo. 11. Pirates may be tried by 28 H. 8. 15. as well 
this Act; and ſhall be debarred of the Benefit of Clergy. — 


in the 


3 (E. 7.) For all other Matters ſaper altum mare. 


- So the Admiralty has Juriſdiction of all other Matters done u pon the lig 
Sea: As, of Flotſan, Ligan, &c. 1 Sid. 178. | 8 
By the St. 13 R. 2. 5. it is allowed, That the Admirals and their Dey. 
ties may meddle of Things done on the Sea, as uſed in the Time of 24 1 
the King's Grandfather. . . 1 
So by the Sr. 5 El. 5. ſ. 30. In Matters on the main Sea, or Coaſt d 
the Sea, not being Part of the Body of any County, nor within the (int 
Ports, nor in any Haven, or Pier. „ 
And if it be between High and Low Water Mark when the Sea fon; 
for then it is ſuper altum mare, tho upon the Reflux it be 7nfre orju 
Comitatus, 3 Inſt. 113. | +] 
So if it be, when the Ship is at Anchor in the Road of Guin, G. Wl 
if it be alledged- ſuper altum mare; for the Ship may anchor upon the e, 
and the Foreign Port perhaps is not within Land, as a Port in England! 
c ee, | 


(E. 8.) For a Truce, or Safe Conduct broken. 


So, by Antient Cuſtom, the Admiralty had Juriſdiction to enquire ofil 
"Offences ſuper altum mare, contrary to a Truce, or Safe-Conduct of the King 
Adm. by the St. 2 H. 5. 6. Sir L. Jen. 1 Vol. 96. . 
And now by the ſame Statute 2 H. 5. 6. The King by Letters Patent 
may appoint a Conſervator of the Truces, Safe-Conducts, Gc. who, by 
Authority of ſuch Patent, and by Commiſſion of the Admiral, may enquire 
of all Offences againſt them, upon the main Sea; the Determination of tit 
Death of a Man, and Execution of the ſame being reſerved to the Admiral. 
And by the fame Statute, ſuch Conſervator, (having two learned in the 
Law aſſociate in his Commiſſion,) may enquire within the Body of tix 
County, and Liberty of his Port, of any Offence done there againſt fuck 
Truce, and King's Safe-Conduct. C'! MOT 3 Cog" 
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(E. 9.) For Prize-Goods. 


So by the Sr. 13 & 14 Car. 2. 14. Account for Prize-Goods, &c. ex- 
W cepted out of the Act of Indemnity, and veſted in the Crown, and Securi- 
dess for them, or any Thing relating to Prizes, ſhall be under the Juriſdic- 
don of the Admiralty :—But this was repealed by the Sr. 16 & 17 Car. 2. 6. 
ds to Account by Admiral, Vice-Admiral, Maſters of Ships, or Mariners, 
= And therefore, if a Sentence be there for a Ship, or Goods as Prize, a 
WE Prohibition does not go upon a Suggeſtion, that it was not Prize, or that it 
vas acquired upon Land. R. Carth. 474. : 2 
And the Admiralty may enquire, if any defraud the King of his Prizes, 
or the Admiral of his tenth Part, or buy, or receive Prize-Goods, or break 
WS Bulk before they are condemned as Prize, or there be a Decree for an Ap- 
praiſement, or Sale. Sir L. Jen. 1 Vol. 88. 


(E. I o.) For a Contract ſuper altum mare. 


= So the Admiralty ſhall have Juriſdiction upon Contracts made ſuper altum (E. 10) 
nare. R. Cro. Car. 296. * on | * wg 
And if the Contract be good by the Law of the Admiralty, a Libel may the Law of 
be there upon it, tho' the Contract be not allowed by the Common Law : the Admiralty, 
As, if the Maſter of a Ship hypothecate the Ship for Tackle, or Victuals, - ( Mas- 
Ws without the Aſſent of the Owner. R. 1 Rol. 530. J. 35. Hob. 11, 12, % at the 


80 he may hypothecate the Goods, or the Ship. 1 Sal. 34. 1 
And every Contract of the Maſter, by the Law Marine, imports an Hy- Car. where the 
pothecation. 1 Sal. 34. 8 Reſolutions 


= So, if the Maſter ranſom the Ship and Goods taken by an Enemy, or jn ag 8 
Pirate, it will be an Hypothecation to himſelf for the Ranſom. Semb. are ſaid not to 
Ws ed. Ca. 12. + 
_ So, if the Maſter of a Ship within Age imbezil Goods delivered to him — 4 
We to be carried to any Port, there may be a Libel againſt him in the Admiralty, omitted in iat 
= tho' he be an Infant. R. 1 Rol. 530. l. 10. „ 
So, if the Maſter of a Ship, and the Mariners commit Piracy, without 
che Notice, or Aſſent of the Owner, the Ship ſhall be forfeited by the Ad- 
= miral Law, of which our Law takes Notice. 1 Rol. 530. J. 25. 


But the Maſter cannot ſell the Ship, without the Aſſent of the 
= tho' it be imminent Danger. Per Hales, 1 Sid. 453. 
_ So, if the Maſter contract, without an expreſs Hypothecation, it ſhall 
not be allowed to be ſued by the Law Marine. R. 1 Sal. 34. Fi 
4 So, if the Maſter hypothecate the Ship for Money not taken for the 


4 Tackle, Vifuals, Ge. of the Ship, it ſhall not be allowed. K. M5. 978. 


Owners, (E. 11.) 
| What not, 


4 (E. 12.) By the Law Marine. 


So the Admiral ſhall have Juriſdiction of, and may puniſh every Offence Laws of Ole: 

ber altum mare, which is puniſhable by the Laws of Oleron, the Law of-. 

che Admiralty, or the Law, or Statutes of the Realm. 3 

= Thc Laws of Oleron are the Antient Uſages generally received, which 

Nich. 1. in his Return from the Holy Land to Oleron reviſed and approved 

bor Matters Marine, and which all the People of the Weſt afterwards re. 
| ceived for thoſe Affairs. Sir L. Fen. 1 Vol. 87. e e 


You, | 4 G , And . 
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lute of the Flag, Gc. Sir L. Jen. 1 Vol. 88, gs. 
Sir L. Jen. I Vol. 97. 


Admiral ſhall have Conuſance. Acc. 4 I. 135. So by the Sr. 13 Car.t 


King, and of the Realm. 
Admiralty ſhall have Juriſdiction, tho? it be infra corpus Comitatus. Seb. 


Admiral hath or pretends to have Juriſdiction, * eft, upon the Flow of tt 


fatus upon the Reflux it is infra Furiſtdiftionem of the Admiralty upon the 
Flow. 3 Inf. 113. 


Water. Semb. 2 Rol. 157. 


r 


And by theſe Laws ſhall be puniſhed, All who take upon them f. 
Conduct of Ships as Maſters, without Skill. Sir. L. Jen. 1 Vol. 87. ; 
Maſters, who do not pay Wages to the Mariners, or do not treat them with 
Humanity when wounded, or fick. Sir L. Jen. 1 Vol. 87. 
Mariners, who are ſtubborn, thieviſh, mutinous. Sir L. Jen. 1 Vol. 9 
Who ſteal Buoys, or cut Buoys- Ropes. Sir L. Jen. 1 Vol. 87, 98. 7 
Who take Goods caſt away not Wrecks, which ought to be reſtored tot) 
Owners, the Salvage being deducted. Sir L. Jen. 1 Vol 87. : 


( E. 13.) By the Uſages & the Admiralty. 


80 by Preſcription, and by the St. 1 Eli. the Admiral has the Conſer. 
vancy of the Great and Navigable Rivers, and may enquire of thoſe, vio Ws %o, 
take Fiſh with unlawful Nets, Ge. or deſtroy e Spawn. Sir L. * ** W 5a) 
1 WE Wage: 

If Foreigners take Fiſh upon the Engliſo Coaſt, without the Licence of ti, they a 


King, or Admiral. Sir L. Jen. 1 Vol. 88, Ry. 2 

Ik any are guilty of a Nuſance to the Ports, or N avigable Rivers. E L 64.37 
Fen. 1 Vol. 88, 96. = &5o, 
Regrate, or foreſtall Victuals upon the Sea. Sir L. Jen. 1 V. , 88 0. Th 


Make a Confederacy ; as, by Labourers, Cc. That they will not w K. 3 


but at ſuch Times, for ſuch a Sans or not finiſh what others begun, &. IS 117 att 
Sir L. Jen. I Vol. g. Th. 

Or, confederate upon the Sea to receive Goods, or deliver them, to in. nouth 
port or export them in Fraud of the Cuſtoms. Sir L. Jen. 1 Vol. g;, Or, 


To diſobey the Maſter, &c. obſtruct Service, Sc. Sir L. Jen. 1 Val q; 1 Sa. 
If the Commander of the Navy neglect his Duty in requiring the &. LO 
Maite 


Or, ſurrender a Ship, &c. toa Turk, Pirate, &c. without 1 | : of the 


(E: 14.) Juriſdietion by the St: 15 N. 4: 35 Se. 


So by the Sr. 15 R. 2. 3. Of Death of a Man, or Mayhem done in gret 
Ships, hovering in the main Stream of great Rivers, beneath the Bridge d 
the ſame Rivers nigh the Sea, and in no other Place of the ſame River, th 


9. J. 36. for Offences within that Statute. 
And alſo to arreſt Ships in the great F loats for the great Vern of the 


And therefore, for the Death of a Man, and Mayhem, in ſuch Ships tit 


4 Inft. 135, 137. 
So by the Se. 28 H. 8. 15. In Haven, River, Creek, or Place, where the 


Sea between High and Low w_ Mark; for tho it be infra corpus Um 


But Offences in an Haven, River, Creek, or other Place infra ar- 
= 5 are triable by the Common Law. 3 It. 113. Vide K. 
5 E.. 5. J 30 


And all Ports and Havens in England are infra corpus Comitatus. Pr 
Cook, Godb. 261, 


So, Land inter Fluxum et Refluxum 1 when not covered by the 
Aud 
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And therefore, the Admiral cannot proceed for a Robbery upon the 

| Thames. R. 3 Bul. 8 | CD. 55 | 
Nor, upon any Coaſt, Shoar, or Harbour. R. Mo. 892. nnn 

W But the Juriſdiction infra primes Pontes ſhall be only for Death, or 

W Mayhem. £0. 79. 3 

= And it was ſaid, that the Words in the Sr. 15 R. 2. 3. (infra primes 

BS 7,5) ought to be conſtrued, between the firj# Points, viz. the Land's End; 

bor where a Man can ſee from the one Side of the Water to the other, it 

BS is ufa corpus Comitatus. Ow. 122, 3. Semb. 4 Laſt. 135. 


(E. 1 5.) Juriſdiction for Mariners Wages, &c. 


= $o, ſometimes, a juriſdiction is allowed to the Admiralty, tho' the Thing * (7: _ 
WE ftriatly does not ariſe upon the Sea: As, if there be a Suit for Mariners Ts 14 Ks 
WE Wages; for they may ſue there jointly, and the Law Marine adjudges when tion of Cre. 
hey are forfeited. R. Cro. Car. 296. * Per two J. cont. Mallet, acc. 3 a 
= Ry. 3. R. 1 Vent. 146, 343. R. 3 Lev. 60, 1 Sal. 31, 33. 2 Mod. tons referred 
$, Ca. 379. 2 Sho. 86. Ws 5 to as in this 
= So, for Wages of the Mate; for he is as a Mariner. R. 1 Sal. 33. f ts 3 
F : Tho? there be a Contract, Or Charter- Party made for them upon Land. dicial ; and 
EK. 3 Lev. 60, Cont. 1 Sal. 31. Acc. Sir L. Jen. 80. (Argument on Ad. they are ac- 


WE ray Juriſdiction.) — 


1 4 | mitted in tha 
= Tho' the Contract be for a Sum in Groſs, to carry the Ship from Port. Edition, ) 


WE mouth to London. R. 1 Vent. 343. | 
= Or, there be any ſpecial Agreement, or Deed for them. R. Cont. 

I Sal. 31. Acc. till ſuch Agreement is diſallowed. 2 Med. Ca. „ 

hut a Suit ſhall not be allowed in the Admiralty for the Wages of the 
Maſter; for his Contract is founded upon the Credit of the Owners, not 

of the Ship. R. 1 Sal. 33. Cartb. 518. 2 Sho. 86. Sir L. Jen. 81. 

== So the Admiralty has Juriſdiction, if there be a Suit againſt the Ship itſelf 

in the Admiralty for the building, mending, faving, or neceſſary Victuals 

for the Ship. R. Cro. Car. 296. T Adm. Mo. 918. „ + (Vide Man- 
= So, if the Suit be for Annoyance or Impediment to the Navigation of the et che End 
ea within a River. R. Cro. Car. 296. T e 


ion of (yo. 
ws 50, if the Suit be for the Reſcue of a Ship, &c, taken by proceſs of the car ar a 
Ei] 2 R. I Vent. 1. if the original Cauſe was within their Juriſdiction. 
EK. Sti. 177. 4; Bn 
fl the Suit be there upon a Bond given for an Appearance there. Cre, - 
C 
If the Suit -u _ upon an Expreſs Hypothecation of the Ship for 
Tackle in partibus tranſmarinis. 1 Sal. 34. R. 1 Sal. 3 5. Dub. 3 Mod. 
ee, 0 0 HO Me 


_ Or, for Victuals carried from the Land to the Ship upon the Sea 
| 3 | there. Per Dod. Lat. 11. | ns. 


W (E. 16.) Where a Foreign Fact is neceſſary to be certified into 
3 Exgland. | IK 


A Matter of Fact done beyond Sea not being known here, A Writ w. 
H * to * Earl of Holland, to enquire what Goods were SIT —_ 
IR.. 530. J. 15. 5 | | 

þ Vide Poſt, (E. 20.) 


(E. 17.) 


of the 3d Edi- 
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. 18.) 


Proceſs. 


(E. 19.) 


Caution. 


(E. 20.) 
Libel. 


Ve 


(E. 17.) Execution of a F oreign Sentence. 


So a Sentence of the Admiralty in Partibus tranſinarinis may be executed 
by the Admiralty here, upon the Receipt of Letters Miſſive for that Purpoſe. 
R. 1 Rol. 530. J. 5. Agr. i Vent. 32. 1 Sid. 320. 1 Lev. 267, g 

And, tho' the Party be impriſoned by Proceſs of the Admiralty here, in 
Execution of a Foreign Sentence, he ſhall not be aided upon an Hae 
Corpus. R. 1 Rol. 530. J. 5. | 

Tho! the Sentence of the Admiralty in Partibus tranſmarinis, executed 
here, was for a Matter upon Land, yet a Prohibition does not go to the 
Admiralty here, which executes ſuch Sentence, if nothing further is done, 
Semb. 1 Lev. 267. For the Court will give Credit to the Sentence there 
R. Ray. 473. Vide Skin. 59. | 

As, if a Foreign Admiralty adjudge a Ship to be Prize, and after a dale 
here upon Land, there be a Suit for an Account, a Prohibition ſhall not go, 
for it is only an Execution of the Sentence, which adjudged it to be a Prize, 
Semb. 1 Sal. 32. | | „ 

But if there be a Suit in the Admiralty, to execute a Sentence in a Fo- 
reign Court not final, a Prohibition goes. 1 Sid. 418. 1 Lev. 26, 
1 Vent. AY © | 7 ; | 8 
So a Sentence in the Admiralty will be final; and the Property of a Ship, 


taken upon the Sea after a Determination there, ſhall not be tried in Trovr. 
R. 3 Mod. 194. Vide Sho. 6. Carth. 32. Skin. 59. Ray. 473. 


So, after an Acquittal for Murder in Portugal, the Party ſhall not de 
tried here. 3 Mod. 194. 5 
So, after a Sentence there, it ſhall not be examined here in Equity, 


1 Fer. 21. Ca. Ch. 237, 8. 


But before Sentence, by Conſent to waive the proceeding there, it may be 
determined here. 1 Ver. 21. 2 Ca. Cb. 75. | 


(E. 18.) The Manner of Proceeding in the Admiralty. 
The firſt Proceſs in the Admiralty is againſt the Ship, and Goods 


Godb. 260. | „„ 
And no other Proceſs can be executed upon the Water. Sir L. Ja. 


I Pol. 82. . 


Aſter the Execution of Proceſs, the Defendant ſhall give Caution, or *- 
curity.  Godb. 260. ro 1 | | , 

And the Caution may bind the Heirs ; for, by the Civil Law, that com- 
prehends his Executors, or Adminiſtrators. -Godb. 261. 


If a Libel be founded upon a Contract regiſtred beyond Yea, the Plaintiff 
upon his Oath exhibits his Copy, which the Defendant muſt confeſs, 0 


deny. Sir L. Jen. 1 Vol. 82. 


If he confeſs it, it is ſo much a Proof of the Inſtrument, that the Couit 


will adjudge upon the Contents. Sir L. Jen. 1 Vol. 82. 3 

If he deny it, the Plaintiff ſhall have a Commiſſion pro Scrutinio, vp 
which the Copy exhibited, being examined with the Original in the Han 
of a Publick Notary in the Foreign Country, who is certified by a Mag!” 
trate to be a Man of Credit, the Inſtrument exhibited has an Authenvc® 
Proof. Sir L. Jen. 1 Vol. 82. „„ 


x | T9 


an 


J ²⁵ ⁰: 4 


ro the Libel the Defendant ought to make Anſwer. 5 (E. 24, 
He may plead, Matter for his Diſcharge, which will be good by Law, 
and if it be refuſed, or determined contrary to a Statute, a Prohibition ſhall 
go: As, the Statute of Limitations. R. Hard. 502. 


Execution in the Admuralty may be againſt the Perſon of the Defendant. 5 2 
Per Co, Godb. 201. 1 N 
FL had may be taken upon it, in any County in England. Per San- 
ders, Skin. 93. | = 
And the Admiralty may chuſe his Priſon as they pleaſe, Sav. 12. 
And if any one be committed to any Perſon, as the Servant of another, 
the Maſter ſhall anſwer for him. Sav. 12. 
I a Perſon, taken in Execution upon a Sentence of the Admiralty, 
| bring an Habeas Corpus, he ſhall not be diſcharged, if the Cauſe do not 
appear out of their Juriſdiction, tho' irregular ; for he ought to have made 
an Appeal. Sti. 129, : | | 
lt by the Sentence the Ship, &c. are to be fold, the Plaintiff, or his 
Executor may inſtitute a Suit againſt any, who has Sails, &c. in his Cuſtody. 
Carth. 166. | 
But Execution out of the Admiralty ſhall not be againſt the Lands of the 
| Defendant, Per Cook, Godb. 261. 


1 | As to the Court of Admiralty in Scotland, V ide Scotland, (D. 12.) 


F. x.) When the Admiralty has no Jurisdicton, 


UT the Court of Admiralty has no Juriſdiction in any Cauſe which 
ariſes upon Land, or within any County, 4 Inf. 134, 135. 
And by the St. 13 R. 2. 5. it was enacted, That the Admiralty meddle 
not with Things done in the Realm, but only on the Sea. | 
| By the St. 15 R. 2. 3. All Contracts, Pleas, Complaints, &c. ariſing 
= within the Body of the County, as well by Land as by Water, and Wreck 
of the Sea, ſhall be determined by the Laws of the Land, and not before 
or by the Admiral. 4 Inf. 1344. | ns 
= And by the St. 2 H. 4. 11. The Party grieved by any Suit contrary to the 
FK. 13 R. 2. ſhall have an Action on the Caſe againſt the Proſecutor, and 
recover double Damages, and 101. to the King. „ 
= And jf a Suit be there for a Matter out of their Juriſdiction, the Party is 
in Danger of a Præmunire. 4 Inſt. 139. 
| For, if by the Libel it appears to be out of their Juriſdiction, an Indict- 
ment for a Præmunire lies upon the St.. 13 & 15 R. 2. Semb. 2 Leo. 182. 
{ But not, where the Admiralty has a Colour of Juriſdiction. R. 2 Leo. 18 3. 
So the Admiralty cannot aſſeſs a Fine; for it is not a Court of Record 
but proceeds according to the Courſe of the Civil Law. R. 12 Co. 104. 
W III Wy” + 3. Go 
or can they take a Recogniſance. Inſt. 135. : 5 5 
* 85 g 4 Inſt 35. Dub. Godb. 260. 
A Writ of Error does not lie upon the Sentence there, but 
4ſt. 135. Vide Pol, (G.) 45 2 2. po. 
| But they may take a Stipulation in Nature of Bail by Recogniſance 
and the Party may ſue there upon it. R. Ray. 78. (Vide 2d Ld. Ray. 1286 ) 
| So they may take a Stipulation for Security from Part-Owners, to anſwer 
| to the other Owners, who refuſe to join in the Voyage, the Value of their 


Vo I. I. 4 H Intereſt 
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Intereſt in the Ship, if it be loſt, Conf. Carth. 26. But there the Securi 
was by Recogniſance. Semb. Acc. Mod. Ca. 162. Semb. Per B. R. Ml 
tween P. 5 Geo. 2. and there were cited a Caſe between 
and and a Caſe between and 
to be ſo determined. R. acc. Per Exch. P. 5 Geo. 2. between 

and Acc. F,g. 197. (Vide 2d Ld. Ray, 1286. 


(F. 2.) Prohibition; When it goes. 
If I * So upon Motion, after a Suggeſtion, that the Suit in the Admiralty is for 
there be for a 4 Matter out of their juriſdiction, and after Oyer of the Libel, and Dy 
be Too given to the Party, a Prohibition goes. 4 1n/. 135, 6. Vide Probibitiy, 
the County. As, if the Libel there be upon a Contract, Plea, or Complaint made by 
Water, or by Land, within any County of the Kingdom. R. 4 jj 
134, 135. 1 Rol. 531. J. 32. 532. J. 35. R. 2 Brounl. 37. R. 1 La. 
106, 7. Ow. 123. 88 FFF ny 
As, within any Port or Haven; for tho' it be within the Flux and Ref; 
of the Sea, and below the firſt Bridges, yet the Port, or Haven is within 
the Body of the County. 4 Inſt. 138, 141. Mo. 892. R. 2 Rol. 49. 
Or, upon the River of Thames. 4 Inſt. 139. 1 Rol. 53 1. J. 35, B. 
MM. 916. b 3 5 
055 in a Place above the Low Water Mark. 4 Inst. 139, 140. 
Or, in any Water, where one may ſee from one Bank to the her, 
4 Inſt. 140, 141. Ow. 122, 3. Mo. 892. 2 | 
In any Coaſt, Shoar, or Harbour. R. Mo. 892. x 
So, if the Libel be for the Ship itſelf being in a Port, or Haven, a Pro- 
hibition goes. R. 2 Cro. 514 30 T 
Or, for arreſting a Ship in any Port, unleſs it gives Security not to trade | 
to the Indies. Ray. 490. 3 3 
5 for Flotſan within the Body of the County. 1 Sid. 178. Vide Pi, 


F. z. So, if the Libel there be for a Matter done upon Land in Partibus tra. 
For er marinis: As, upon a Contract in Spain, Dantzick, the Weſt-Indies, Gc. R. 
Pans Hob. 1 1. 79. R. 4 ißt. 134, 139. R. 1 Rol. 528. J. 50. 529. I. 22. 531 
tranſmarinis. J. 25, 30, 45. R. Cro. Car. 603. Cont. Cro. Car. 296. Per two J. H. 
* (Vide Man. con. 2 Brownl. 10, 16, 37. R. 12 Co. 104. Dub. 2 Rol. 493, 497. N 
ti ſa at the End L. Jen. 1 Fol. 79. 8 5 
of the 3d Edi- Or, upon an Indenture, Bond, or Specialty made upon Land in Partibus 
| _—_ tranſmarinis: R. 4 Inft. 134, 140. Semb. cont. 3 Leo. 232. 
Reſolutions So, if the Libel be upon a Charter-Party, which obliges him to do! 
referred to s Thing beyond Sea. R. 4 Inf. 135. Debated but not R. Gods. 385. Vit 
In this Page Do, | ; . | 
are ſaid not to Poſt, (F. 4.) 4. F : 
be judicial; Or, upon a Charter-Party to go to Parts beyond the Sea. 4 Inft. 139 
—_— ee ly 5s, if the Libel be for Trees cut down in Spain. 1 Rol. 133. 
1 . So, if the Libel be upon a Bill of Exchange payable in Landon for Mer- 
Edition) . chandize in France, Sc. R. 1 Rol. 533. l. 30. a 


LD (F. 4.) So, tho' the Thing be done ſuper altum mare, if the Original of the AR 
If heOrigiaal was upon Land: As, if a Promiſe, or Agreement be made upon Land, 
e up : 


tho' the Act be that the Ship ſhall ſafely go her Voyage, and ſhe is loſt ſuper altum mr 

compleated 4 Inſt. 139. | 6: 1 55 5 . | 

upon the Ses. Or, if there be a Policy of Aſſurance upon Land to the fame Inte. 
4 Inſt. 142. eee ; Mo 


8 
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80. if there be a Covenant, or Agreement to do a Thing, and the 
Breach is made upon the Sea; for the Contract and Breach are both re- 
quiſite to maintain the Action. R. 1 Rol. 529. J. 15. Hob. 212. R. 


1 Vent. 32. | D 
So, if the Charter-Party, Covenant, Gc. require the Thing to be done 


n the Sea. R. 1 Rol. 533. I. 5. 4 Toft. 139. 
Th if a Contract upon 2 be A and executed upon the Land, 
| and afterwards broken upon the Sea. R. 1 Rol. 532. I. 20. Hob. 212. 
o, if the Suit be for taking Ballaſt without the Licence of the Trinity- 
Company, who claim the Sole Ballaſting of Ships by the King's Letters 
Patent. R. 2 Brounl. 13. . 


80, if the Action be founded upon an Act, which is done partly upon the 0 „ 
Land and partly upon the Sea: As, if a Ship is taken upon the Sea, and > ma 
W carried to a Place within the Body of the County. 4 Inf. 140. dhe Land, and 
Ia Contract made upon the Sea be written, and ſealed upon the Land. 2 upon the 
ER. 1 Nl. 529. I. 5, 10. 532. I. 20. Hob. 212. 5 
= Ifa Contract be upon Land, for the Tackle of a Ship upon the Sea. 
K. 1 Sal. 34. . . . 
=  Yctif ds Libel be founded upon one ſingle continued Act, which was 
W principally upon the Sea, tho' Part was upon Land, a Prohibition will not 
W 20: As, if the Maſt of a Ship be taken upon the Sea, tho' it be afterwards 
brought to Shoar. R. 1 Rol. 533. J. 13. 
If a Contract upon the Sea is only written upon the Land, without putting 

| a Seal to it. 1 Rol. 529. /. 13. Hob. 212. 1 | 

If a Libel be, for Reſtitution of Money agreed upon the Sea to be paid 
for the Ranſom of a Ship from Pirates; tho' it was borrowed afterwards for 
| Payment, upon Land. R. Hard. 183, 3 
= Ifa Ship be taken by Pirates upon the Sea, tho' afterwards ſold by them 
= upon Land; for their Sale is null. 1 Vent. 308, > 


= So, if a Libel be for a Matter, when the Original was upon the Sea, (F. 6.) 
but afterwards there is an Act upon the Land, whereby the Property is alter- ptr 
ed: As, if Goods taken by Pirates are ſold upon the Land in Market-Overt, the Property 
aud the Vendee is ſued in the Admiralty, a Prohibition goes; for the Pro- is altered upon 
= perty ſhall be determined by the Common Law. R. 1 Rol. 5 $1; $3. * 
= 530. J. 50. R. cont. 2 Sand. 260. But there the Sale was not in Market 
Overt. R. Acc. 2 Brownl. 29. Vide infra. | Fe 
= oo, if Goods confiſcated in Spain, are ſold upon Land. 1 Rol. 529. J. 3o. 
„% d 1 „ | 
Ik the Mariners commit Piracy, whereby the Ship is forfeited, and ſeized, 
| and at the Return the Owner takes the Tackle, for which he is ſued in the 
Admiralty. R. 1 Rol. 532. J. 49. =D EY 5 
If the Maſt of a Ship, taken upon the Sea and brought to Shoar, be ſei- 
| zed by B. upon the Land. R. 1 Rol. 533. /. 10. „ 
If a Ship, taken by Enemies upon the Sea, be afterwards retaken, where- 
by the Property is altered, it ſhall be tried by the Common Law. Semb. 
1 Vent. 174, 308. R. 2 Brownl. 11. 4 Inft. 154. | 
If the Sails, or Tackle of a Ship be ſold, or pledged upon Land 
Sho. 17%, 170. 3 iS SE 
Yet, where the Admiral has Conuſance of the Principal, he ſhall have 
| Juriſdition of the Incident: As, if Goods taken by Pirates are ſold upon 
| Land, there may be a Libel againſt the Vendee in the Admiralty. R. 


2 Sand. 260, 1 Vent. 173, 4. 308. 2 Lev. 25. R. Cro. El, 685. 


J. 
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Intereſt in the Ship, if it be loſt, Conf. Carth, 26. But there the 


was by Recogniſance. Semb. Acc. Mod. Ca. 162. Semb. Per * 
turen P . 5 Geo. 2. and there were cited a Caſe between 
and and a Caſe between and 
to be ſo determined. R. acc. Per Exch. P. 5 Geo. 2. between 
.. and Acc. F, g. 197. (Vide 2d Ld. Ray. 1286.) 


(F. 2.) Prohibition; When it goes. 
If de Suit So upon Motion, after a Suggeſtion, that the Suit in the Admiralty is 6 
there be for a 4 Matter out of their juriſdiction, and after Oyer of the Libel, and Dyy 
Lb e given to the Party, a Prohibition goes. 4 In/t. 13 5, 6. Vide Probibitin, 
the County, As, if the Libel there be upon a Contract, Plea, or Complaint made by 
Water, or by Land, within any County of the Kingdom. R. 4 pj 
134, 135. 1 Rol. 531. I. 32. 532. 1.35, R. 2 Brownl. 37. R. 1 La. 
106, 7, Ow. 123. 1 3 | 
As, within any Port or Haven; for tho' it be within the Flux and Reflux 
of the Sea, and below the firſt Bridges, yet the Port, or Haven is within 
the Body of the County. 4 It. 138, 141. Mo. 892. R. 2 Rol. 49. 
1 upon the River of Thames. 4 Int. 139. 1 Rol. 531. J. 35. R. 
Mo. 916. b „ 
Or, in a Place above the Low Water Mark. 4 Int. 139, 140. 
Or, in any Water, where one may ſee from one Bank to the other, 
4 Inſt. 140, 141. Ow. 122, 3. Mo. 55 5 11 
In any Coaſt, Shoar, or Harbour. R. Mo. 892. — 
So, if the Libel be for the Ship itſelf being in a Port, or Haven, a Pro- 
hill pow. R232 Ov aig. ET EEE TH 
Or, for arreſting a Ship in any Port, unleſs it gives Security not to trade 
to the Indies. Ray. 490, * a 
170 for Fotſan within the Body of the County. 1 Sid. 178. Vide Pal, 
A 


F. z.) So, if the Libel there be for a Matter done upon Land in Partibus tranſ 
F A marinis: As, upon a Contract in ain, Dantzick, the Weſt-Indies, &c. l. 
Para, Hob. 11. 79. R. 4 Inft. 134, 139. R. 1 Rol. 528. I. 50. 529. J. 22. 531 
tranſmarinis. J. 2 5, 30, 45. R. Cro. Car. 603. Cont. Cro. Car. 296.“ Per two J. H. 
* (Vide Man. Con. 2 Brownl. 10, 16, 37. R. 12 Co. 104, Dub. 2 Rol. 493, 497. W 

'- . triſaattheEnd L. Ten. 1 Hol. 1 | 


ou Indenture, Bond, or Specialt d in Partibu 
tom of Gv- r, upon an Indenture, Bond, or Specialty made upon Land in Pa 


Car. where the ranſmarints : R. 4 Inft. 134, 140. Semb. cont. 3 Leo. 232. 

Reſolutions So, if the Libel be upon a Charter-Party, which obliges him to do 1 
referred to 33 Thing beyond Sea. R. 4 Inf. 135. Debated but not R. Godb. 385. Vit 
in this Page PS | i , | | 

are ſaid not to Poſt, (F. 4.) a . | | | 

be judicial; Or, upon a Charter-Party to go to Parts beyond the Sea. 4. Inft. 139. 


; 8 = 4 So, if the Libel be for Trees cut down in Spain. 1 Rol. 133. 
omitted in that So, if the Libel be upon a Bill of Exchange payable in London for Met- 


Edition) , chandize in France, &c. R. 1 Rol. 533. l. 30. 


5 (F. 4), So, tho' the Thing be done ſuper altum mare, if the Original of the AG 
If the Original was upon Land: As, if a Promiſe, or Agreement be made upon Land, 
be upon Land, 


tho' che Act be that the Ship ſhall ſafely go her Voyage, and ſhe is loſt ſuper altum mart 
compleated 4 Inſt. 139. | | 


upon the Ses. Or, if there be a Policy of Aſſurance upon Land to the ſame Intent 
4 Hf. 192, g 5 


. G, 
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So, if there be a Covenant, or Agreement to do a c 
Breach is made upon the Sea; for the Cöntract and Breach are both re- | 
| quiſite to maintain the Action. R. 1 Rol. 529. J. 15. Hob. 212. R. = 
ent. 32. | 80 
15 i the Charter-Party, Covenant, &c. require the Thing to be done i1 
upon the Sea. R. 1 Rol. 533. I. 5. 4 Inft. 139. | 
So, if a Contract upon the Sea be written, and executed upon the Land, 1 
and afterwards broken upon the Sea. R. 1 Rol. 53 2. J. 20. Hob. 212 
80, if the Suit be for taking Ballaſt without the Licence of the Trinity- 
Company, who claim the Sole Ballaſting of Ships by the King's Letters 
Patent. R. 2 Brownl, 13. T3 


| $0, if the Action be founded upon an Act, which is done partly upon the eg 
| Land and partly upon the Sea: As, if a Ship is taken upon the Sea, and i Part upon 
| carried to a Place within the Body of the County. 4 In/f. 140. the Land, and 
| If a Contract made upon the Sea be written, and ſealed upon the Land, cart upon the 
| R. 1 Rol. 529. J. 5, 10. 532. J. 20. Hob. 212, 5 N 
I a Contract be upon Land, for the Tackle of a Ship upon the Sea. 
EK. 1 Sal. 34. | 
Let if 4 Libel be founded upon one ſingle continued Act, which was 
principally upon the Sea, tho' Part was upon Land, a Prohibition will not 
| go: As, if the Maſt of a Ship be taken upon the Sea, tho' it be afterwards 

brought to Shoar. R. 1 Rol. 533. J. 13. mw 
| If a Contract upon the Sea is only written upon the Land, without putting 
| a Seal to it. 1 Rol. 529. J. 13. Hob. 212. 
If a Libel be, for Reſtitution of Money agreed upon the Sea to be paid 
for the Ranſom of a Ship from Pirates; tho' it was borrowed afterwards for 
Payment, upon Land. R. Hard. 183, N 
If a Ship be taken by Pirates upon the Sea, tho' afterwards ſold by them 

upon Land; for their Sale is null. 1 Vent. 308, Scale; 


| So, if a Libel be for a Matter, when the Original was upon the Sea, (F. 6.) 
but afterwards there is an Act upon the Land, whereby the Property is alter- kan _ 
ed: As, if Goods taken by Pirates are ſold upon the Land in Market-Overt, = Ph 
and the Vendee is ſued in the Admiralty, a Prohibition goes; for the Pro- is altered upon 
| perty ſhall be determined by the Common Law. R. 1 Rol. 53 1. I. 52. — 
30. J. 50. R. cont. 2 Sand. 260. But there the Sale was not in Market- 
Overt. R. Acc. 2 Brownl. 29. Vide infra. : 
= >, if Goods confiſcated in Spain, are ſold upon Land. 1 Rol. 529. J. zo. 
| $32.45. KR. 30. 214. -: . | | 5 
= Hf the Mariners commit Piracy, whereby the Ship is forfeited, and ſeized, 
and at the Return the Owner takes the Tackle, for which he is ſued in the 
| Admiralty. R. 1 Rol. 532. I. 49. 8 | 
| HI the Maſt of a Ship, taken upon the Sea and brought to Shoar, be ſei- 
| Zed by B. upon the Land. R. 1 Rol. 533. l. 10; 
If a Ship, taken by Enemies upon the Sea, be afterwards retaken, where- 
by the Property is altered, it ſhall be tried by the Common Law. Semb. 
I ent. 174, 308. R. 2 Brownl. 11. 4 Infl. 154. 
DH the Sails, or Tackle of a Ship be ſold, or pledged upon Land. 
0. 178, 179. - | 3 | | 
Yet, where the Admiral has Conuſance of the Principal, he ſhall have 
Juriſdiction of the Incident: As, if Goods taken by Pirates are ſold upon 
Land, there may be a Libel againſt the Vendee in the Admiralty, R. 


2 Fand. 260. I Vent. 173, 4. 308. 2 Lev. 25. R. Cro. El. 685. 


} 


3 as 


. SD UIIRKAS EL 
So there may be a Libel in the Admiralty, if a Ship taken upon the 8 
be ſtranded or damaged, in the Haven. R. 1 Sid. 367. R. 1 Lev. 24. 


So there may be a Libel by the Owner of the Ship for the Sails and 
tho they are upon Land; for they belong to the Ship. R. Sho. 1 Were 


(F. 7.) So, if there be a Libel in the Admiralty for a Wreck; for by the 5, 
jt the Suit Be 15 N. 2. 3. Mxeck is expreſsly mentioned to be determined by the Law .: 
or a Wreck. | | aw of 
the Land. 4 Ivf. 134, 154. A b- 
So, if the Libel there be for Goods floating upon the Sea, and afterwarg, 
caſt upon the Land; for that is Wreck. R. 1 Rol. 531. I. 40. 
So, if the Libel be for Flatſan, when it was Wreck, if that be ſuggeſteq 
a Prohibition goes. R. 1 Rol. 529. I. 2 5. R. 2 Mod. 2944. : 
If the Libel there be for the Goods of a Pirate, which are granted to th 


Admiral. R. 3 Bul. 148. 


. 8.) So, if the Suit there be to avoid a Deed, Patent, or Grant, Ge. 

"_ 71 Tho' it be a Patent by the Admiral himſelf of the Office of Vice-Admi. 

&e. dns ral; for the Validity of the Grant ſhall be determined by the Common 
Law. Semb. 2 Leo. 103. 3 þ 

So, if the Suit there be upon a Bond, tho' made upon the $%, 
A . HED 

Or, upon a Recognizance taken there to anſwer the Value of their Share 

ta the leſſer Number of Part-Owners in a Ship, who diſſent to the Voyage, 

to which the greater Number agreed. R. Corth. 27. Semb. Hard. 4). 

Vide Ante, (F. 1.) 8 | 
Or, to charge any one criminally, Si. 171, 340. 


F. 9.) At what Time a Prohibition ſhall go; and when not, 


If the Suit appears out of the Juriſdiction of the Admiralty, a Prohi- 
bition goes, tho' the Party has allowed the Juriſdiction there. 2 Brown| zo. 
Tho' it be after Sentence there. 2 Brownl. 30 
Or, after a Sentence affirmed upon Appeal to the Delegates. /I. 
. . 
But, where the Party has allowed the Juriſdiction of the Admiralty, he 
cannot have a Prohibition upon a Suggeſtion, unleſs it appears upon the L- 
bel to be out of their Juriſdiction. 2 Brownl. 30. Vide 2 Med. 190, 7. 
So a Prohibition is not granted ex offic:zo, without Motion in Cout. 
4 Int 2430. RE - N 
Nor in Vacation, or by a Judge in his Chamber. 4 If. 136. 
Nor without Oyer of the Libel, and Day given to the other Party t 
anſwer, and hearing of their Counſel, if upon Notice he will anſve. 
Inſt. 1 30. | . i 5 | 
1 1 ſhall a Prohibition be granted, if the Offence or Fact is not alledg:d 
expreſsly 0 be done ſuper altum mare, tho' the Words imply as much. 
I Vent. 300. - | 1 | 
80 * Prohibition ſhall not be granted upon a Suggeſtion of the Plan- 
tiff, that he has a Property, if this was not pleaded there and refuſed.” 
R. Carth. 166. cd e 
So, generally, a Prohibition ſhall not be granted upon Proceſs out of 
the Admiralty, upon an Afidavit, that it was for a Cauſe upon Land; but 
a Libel ſhall firſt be exhibited. R. 1 Sal. 35. R. Med. Ca. 12, 13: . 
Skin, 92, 3. - . — eee 
So there ſhall be no Prohibition, for refuſing the Copy of a Libel; for the 
St. 2 H. 5. does not extend to the Admiralty, Per Holt, Sal. 5 53. 95 
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& there ſhall be no Prohibition, for a Cauſe actionable by Common 
Law; if the Defendant will not give an Appearance. Sal. 54838. 
30 it ſhall not be, generally, before Appearance there, and Libel, R. 


| 


1 Sal. 35. Mod. Ca. 11. 


F. 10.) Action upon the St. 15 R. 2. and 2 H. 4. 11. 


So an Action lies upon the S. 15 R. 2. and 2 H. 4. 11. upon Proceſs iſ- 
| ſuing out of the Admiralty for Stay of a Ship, tho there be no further Pro- 
ceeding ; for that is a Suit. R. 3 Lev. 353. 1 Sal. 32. Skin. 334, 361. 
4 Mod. 179, 180. bk x _ 
And it lies againſt him, who procures, and is at the Charge of obtaining 
the Proceſs; tho' it be granted at the Inſtance of the King's Advocate, and 
| by Order of the King's Council; for he, at whoſe Charge it was, is the 
Proſecutor. R. 3 Lev. 353. 1 Sal. 32. Skin, 361. 4 Mod. 179, 181. 
Tho' he who acts, does it by the Authority of a Corporation, and as a 
Member of it. R. 3 Lev. 352. 1 Sal. de. 
| So it lies after a Sentence affirmed by the Delegates, and Payment of the 
Money decreed. Sir L. Jen. 1 Vol. 81. 
But an Action does not lie againſt a mere Attorny, or Solicitor in the 
W Cauſe. 3 Lev. 352. 1 Sal. 32. Vide Godb. 386, 389. ny 
| For the Proceeding in this Action, Vide Pleader, (2 S. 25.) 


As to the Court of Admiralty in Scotland, Vide Scotland, (D. 12.) 


, 
LT OO CI IE os + 
IF there be an Appeal from a Sentence in the Court of Admiralty, it may 
I be to the King in Chancery, who thereupon makes a Commiſſion to De- 
legates. 4 I». 339. 5 
And by the St. 8 El. 5. The Sentence of the Delegates ſhall be final. & 
\ An Appeal lies upon a Sentence for the Poſſeſſion, as well as for the Right, 
and Intereſt of Goods. R. Mo. 814, 815. | | . 
| If there be a Sentence in the Admiralty within the Cinque Ports, an Ap- 
W peal lies to the Admiral of England, being Warden of the Cinque Ports, 

Dub. 2 Jon. 67. Semb. Cont, Ca. Ch. 306. | „ 
And he may make Delegates to determine it. Dub, 2 Jon. 67. 
Y Th ſame Evidence ſhall be given upon the Appeal, as was allowed 
| But if an Examination at firſt was of Witneſſes vivd voce, they ſhall be 
re- examined wviv4 voce upon the Appeal, and not the Minutes of their 
Depaſoions taken by the Clerk only read, except where the Witneſs is dead. 

. Sal. 5 5. * | 55 

As, upon an Appeal to the Seſſions from an Order of two Juſtices of 
Peace. Sal. 555. | f : „„ 3 
In an Appeal to the Commiſſioners of Appeal from an Order by th 
Commiſſioners of Exciſe. Sal. 555. . 1 4 p 
| So, if there be a Sentence upon Default after publick Notice, the Party 
upon the Appeal may exhibit new Allegations, and diſprove the Ground of 
the Sentence, Cartb. 476 ; | 
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ADMISSION, 
Vide Eggliſe, (1) 
Abdmittante to Copyhold, 

Fide Copyhold, D. 2.—G. 1, &c.) 


Admittance to a Spiritual Office; 
£2 ide Prohibition, (G. 1 3 


AD QUOD DAMN UM 


(4) When it lies. 


D quod Damnum is a Writ to enquire, whether a Grant intended t 
be made by the King, will be to the Damage of him, or other, 
. | 
And antiently, upon every Grant, Releaſe, Confirmation, or Licence df 
Eſtate by the King, the Uſage was to have a Writ of ad quod Damnun, and 
after an Inquiſition certified and returned upon it, to make the Grant, &. 
F. N. B. 226. H. 3 oe | 
So now it is neceſſary, if there be no Diſpenſation by Non obfante. N. 
3 Lev. 222. F. N. B. 222. D. $7 5 
As, before the Grant of a Licence to alien, or give in Mortmain. F. N.. 
222. A. 9 8 = 
Or, to exchange Lands with an Houſe of Religion. F. N. B. 223. E. 
So, before a Grant to the King's Tenant of a Licence of Alienation 
F. N. B. 224. H. 
So, if a Man would make a Ditch in his own Land, to draw the Water 
from the King's Pool by the Ditch to his Mill, before the King's Grant of 


a Licence to do it, he ought to have a Writ of ad quod Damnum. F. M. B. 


225. D. 7 5 
| ö. if he would make a new Trench, and ſtop an ancient Trench, h) 
which Veſſels paſſed from the Sea to a Town. F. N. B. 225. E. 
The Form of the Writ of ad quod Damnum varies, according to the Letten 
Patent, by which the Licence is granted. F. N. B, 
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A DVOWS ON. 
| (A) Advowlon. 1 


| 'A DVOWSON imports the Right of Patronage of a Church. Co. 
Lit. 17.6, 119. 6. i 
The Right to an Advowſon commenced originally by the Foundation, En- 
dowment, or Donation of the Soil of a Church; the Founder, or Donor 
was the Patron. Co. Lit. 17. b. 119. 6. Seld. of Tithes 88 5. 
If a Manor extends to divers Pariſhes, ſeveral Advowſons may be appen- 
dant to the ſame Manor. © | DO 
If there are two Patrons of the ſame Church, the one ſhall have the 
W Advowſon of a Moiety of the Church, and the other the Advowſon of the 
other Moiety. Co. Lit. 17. b. 18. 2. Vide in Pleader, (3 I. 2.) 
= So one may have the Nomination, and another the Preſentation to the 
fame Church. Mp. 894. 2 Rol. 342. J. 25. Dal. 48. 
= But the Nomination is the Subſtance of the Advowſon, and the Preſentor 
has only a miniſterial Intereſt, Mo. 894. | 
Vet he, who has the Preſentation, is the Perſon who ought to grant an 
| Annuity ; for that is in the Right. Dal. 48, 


(B) When it ſhall be Appendant, oz in Gꝛols. 


H AY Advowſon may be Appendant to a Manor, or in Groſs, Vide Ab- 
44 pendant, and Appurtenant, (B. 1.) ; „„ 
= Appendant to a Manor is, when it has always paſſed by a Grant of the 
Manor cum pertinentiis. 33 H. 6, 4.6, . OD 

= So it may be Appendant to ſo many Acres of Land, Semb. Dy. 24. b, 
= Or to one Acre. 1 Rol. 231. J. 20ad 50. 33 H. 6. 5. a. 

HY go N N in one County may be Appendant to a Manor in another. 
33 H. 0. 4. %. | | | 
So an Advowſon of a Vicarage may be Appendant to a Rectory. Dy, 
A | 50. od And ſo it ſhall be of common Right, Mo. 894. Vide Eſgliſe, 
L 2. — ; | 8 = | 
= But it may alſo be Appendant to a Manor. R. Mo. 894. | 

= So an Advowſon may be Appendant for a Moiety, or a Part, and in Groſs 
for another Part. Dy. 78. 6. 


So it may be Appendant for one Turn, and in Groſs for the other, 
W Co. Lit. 122.0. W 1 
If an Advowſon Appendant, and another in Groſs, are united, it will be 
Appendant for one Turn, in Groſs for the other. Dy. 259. 6. = 
| Do, if Parceners make Partition of a Manor, to which an Advowſon is 
Appendant, without laying any Thing of the Advowſon, it will be Appen- 
| Cant bo the Part of each Parcener in her Turn. Co. Lit. 122.4. 1 Rol. 
431. 4 . : 3 | 
_ 5», if the Patron of a Church Appendant grant by Fine, Ge. 
co Conuſce ſhall preſent every other TWE that wil be in Groſs for de Tun 
of the Grantee, Appendant for the Turn of the Grantor, Dy. 2 59. b. 


1 Rol. 232. l. 25. 
3 | | 5 1 
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If there are three Jointenants of a Manor with an Advowſon Appendan 
and one of them releaſes the Advowſon to another, he has the third py 


230. |. 10. 


A* Advowſon is an incorporeal Inheritance. Co. Lit. 17. a. 
and not by Livery. Co. Lit. 332. 4. 335. b. 


Stamf. Prarog. 42. R. 10 C. 64. 


him, without expreſs Mention. Stamf. Prar. 43. 10 Co. 64. . 
. 
But by the Sz. de Prær. Reg. 17 Ed. 2. 15. Si Rex dat Manerium wo 


A 5 v 0 8 6 N. 
But if a Man having a Manor, with an Advowſon Appendant, grant th 
Manor, excepting the Advowſon, it will be in Groſs. Dy. 103. b. 
So, if Parceners make Partition of a Manor, and except the Advowſon 
they have it in Co- parcenary in Groſs. Co. Lit. 122. a. N 
So, if a Man grant the Advowſon, without the Manor, it becomes in 
Groſs. Perk. Grant, ſ. 104, | 
So, if he grant one Acre of the Manor, and by the ſame Deed grant the 
Advowſon. Per Shelly, Dy. 48.6. | 


in Groſs. 33 H. 6. 4. 6. 
So, if there be an Uſurpation upon a Common Perfon by a Preſentation g 
a Church Appendant, it becomes in Groſs till Recovery. Semb. 3 Les. 18 
Hob. 140. | FFV 5 
Otherwiſe, in the Caſe of the King. R. 3 Leo. 17. Hob. 140, 
If an Advowſon be in Groſs, it cannot afterwards by any Act be ay. 
pendant. D. 1 Leo. 26. except where the Act which made it in Groß h; 
totally avoided; as, a Recovery after an Uſurpation. Hob. 149. 
An Advowſon is Appendant to the Demeſnes, not to the Rent, or $. 
vices of a Manor. Co. Lit. 122. a. Dy. 70. 6. f 
So, if it was Appendant to the Manor of D. and the Manor of S. held | 
it eſcheats, it will not be Appendant to that. Co. Lit. 122. 4. 
So, if there be a Capital Meſſuage with Lands to it reputed to be: 
Manor, an Advowſon may be Appendant to it. R. 1 Leo, 207, 8, 


So an Advowſon of a Priory may be Appendant to a Caſtle, 1 | 


(C. 1.) How it ſhall be Gzanted. 


And therefore, if it be in Groſs, it paſſes only by Grant by Dee, | 
So, if there be a Feoffment of an Acre of a Manor to which, &c. wit 
the Advowſon, it will not be Appendaut to that Acre, unleſs it be by De, 
1 Rol. 231. I. 30. Dub. Sav. 104. 15 
But if the Advowſon be Appendant, by the Grant of the Manor, & U 
which, &c. the Advowſon paſſes. 1 Leo. 208. | 
And this, in the Caſe of a Common Perſon, if the Manor be granted 
without ſaying, cum pertinentiis. Co. Lit. 307.4. N 


So, in the Caſe of the King, ?till the S. de Prær. R. 17 Ed. 2. 1j. 


So, after the St. de Prær. Regis, if the King made Livery to his Wal 
at his full Age of his Lands, the Advowſons Appendant, &c. paſſed to 


So, if the King grant the Temporalties to a Biſhop. Stamp. Prar. 434 | 
Or, -render the Lands of an Ideot to his Heir. Stamf. Prar. 43. 4. 


terram cum pertinentiis nift facit expreſſam mentionem in Charta de Adubcu- 
tionibus Ecclefiarum, they do not paſs. R. Mo. 872. Vide 10 Co. 63.0. 
So, if he demiſe the Manor to which &c. cum pertinentiis for Yea! 
the Advowſon does not paſs to the Leſſee. R. Hob. 127. : o 
So, if the King has a Rectory Appropriate, and grants the Advow!0n 
B. neither the Rectory, nor the Advowſon paſſes. R. 3 Leo. 101. 2 


75.78. Ye 


A-D-V © W- S-U: N | 
pet if a Manor with an Advowſon Appendant come to the King by Pur- 
chaſe, or Eſcheat, and he grants the Manor adeo plene as ſuch a one had it, 
the Advowſon paſſes. Stamf. Prer. 44. 4. D. 2 Leo. 26. 2 Rol. 18 5. 
J zo. R. 10 Co. 65. Dy. 350. 2 | 

So, if the King grant a Manor with the Adyowſon, and the Church was 
| then void, the preſent Avoidance does not paſs. R. Mo. 249. | 
If there be a Grant of all his Tenements, or all Hereditaments in D. the 
Advowſon of D. paſſes, tho' it be not particularly named. Hob. 304. 
| Dy. 323-6. 350.6. 2 Rol. 185. J. 30. 

Or, his Lands and Tenements. Perk, Grant, . 116. 


Advowſon paſſes. 1 Leo. 191. Co. Lit. 17. 6. 

So, if the King grant Ecclefiam ſuam. R. 1 Leo. 191. 

Or, Diſpofitionem Eccleſia. Hob. 1 52. 
e? there be a Feoffment of a Manor, and before Attornment, the Feoffor 
grant the Advowſon by Deed, the Grant is void; for it paſſed by the Livery, 
W 1 Leo. 208, 1 | | | 
I the King for a Forfeiture ſeize a Manor, or two Parts of it, the Ad- 
W vowſon paſſes, tho' it be not named in the Inquiſition. R. Hob. 127. 
lf there are two Moieties of a Rectory, both which are Appropriate to a 
Religious Houſe, after the Diſſolution it may be granted as an entire Rec- 
We tory. R. Jon. 446. Ee | 


W paſs. R. 1 Leo. 191. Cro, El. 163. 
= By a Grant of ſeveral Parcels of a Prebend to which, &c. with all Com- 
| modities, Emoluments, and Appurtenances, the Advowion Appendant to the 
Prebend does not paſs. R. Hob. 303, 4. | 
= By a Grant of fo many Acres, or a third Part of the Manor, without 
W expreſs Mention of the Advowſon, no Part of the Advowſon paſſes. 
W 1 Ro. 2 32. /. F, 10. Tn, 5 
= oo, if a Manor with an Advowſon Appendant be granted by Deed, and 
no Livery executed, the Advowſon does not paſs. D. 2 Rol. 91. 
= So, if it be granted by Bargain and Sale, and the Deed be not inrolled, 
1 Kal. 100, . 5 
(C. 2.) Grant of the next Avoidance. 
other Inheritance. „ 
So he may make a Grant of the next Avoidance only. 
= Or, the two or three next Avoidances ſucceſſively. Hob. 322, 324, 
00. Lit. 249.4. „ 3 | | 
So he may grant ſeveral Avoidances to ſeveral Perſons. Vide Hob. 323. 
= So he may grant the next Avoidance to A. and his Aſſigns during the 
| Life of A; for a Grant may be ſo reſtrained, and if no one preſents in the 
Life of A. or no Avoidance happens, the Grant determines, R. 2 Rol. 49. O. 
R. Gro. Car. 505. Jen. 47. | is a IP! 
| So he may grant it to A. B. et C. vel uni eorum conjunftim et diuiſim, and 
A. may preſent B. another of the Grantees upon the next Avoidance. R. 
Bend. pl. 40. Mo. 4. 1 And. 2. 4 Leo, 119. 
So a Grant of the next Avoidance may be aſſigned, before the Avoid- 
ance happens. 2 Rol. 45. I. 35, 37. 47.1. 12. „„ 
| So, after an Avoidance happened, if the Patron Grant the next Avoid- 
| ance, tho' the Grantee ſhall not have the preſent Avoidance, it will be a 
good Grant for the next that happens. Per two F. Dy. 26. 4. R. acc, 


| Mo, 89: But no judgment; Cro. E.. 4e int; 
ak J gment ; Cro 73. 1252 Dy. 283. a. lets 44 


. \ 


So, if a Man, who has an Advowſon, grant Eccigſiam ſuam de D. the 


But by a Grant de Vicarid ſud, the Advowſon of the Vicarage does not 


A Man ſeiſed of an Advowſon may grant it in Fee, for Life, &c, as any | 
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. may releaſe to B. R. Cro. El. 600. 173. Mo. 467. 


ſentment be by the King, or Biſhop upon a Lapſe. 


her Dower. Cont. Co. Lit. 359. 4. Acc. 2 Cro. 691. 


| Preſentation void. Hob. 168. 
Tet, if a Man grant the three next Avoidances ſucceſſive, and upon the 


other after the Avoidance happens, it is not good. Semb. Mo. 467. Dy. 26.6 
rin marg. R. 1 Leo. 167. Cro. El. 173. 600. Ow. 85. © | 


hut this ought to be by ſpecial, and expreſs Words. Hob. 140. 


Dy. 300.4. 2 Rol. 195. J. 15, 20. 


_ wiſe Incumbent, deviſes the next Preſentation to his Executor, it is good; 


”" "EV OoWT Oh 
If the next Avoidance be granted to A. and B; before the Avoidance 4 


A 5 2 de proximd Advocatione, or proximd Praſentatione is the ſan, 
Dy. 35. 5. | 
But ir a Man grant the next Avoidance to A. and afterwards grant the 
next Avoidance to B. the ſecond Grant is void; and B. ſhall not have 4 
ſecond Avoidance. Co. Lit. 378. 5. R. Cro. El. 790. Per Fitz, and R 
acc. Dy. 3 5. 4. in marg. Semb. 2 And. 174. : Od 
So, if a Parcener preſent, and afterwards grant the next Avoidance | 
will be void; for it belongs to the other Parcener. Semb. Dy. z 5. a. i 
If a Man grant the next Avoidance to A. and by Deed ſubſequent gra 
the next Avoidance to the ſame Perſon, it will be a Surrender of the fut. 
Dy. 35. a. in marg. SE 8 
So, if an Abbot and Convent grant the next Avoidance of a Church Ap 
propriate, it is void. R. Sav. 20. 3 
So, if the Grantee of the next Avoidance be defeated of it, he ſhall not 
preſent upon a ſubſequent Avoidance : As, if to the next Avoidance the Pre. 


Or another preſents by Uſurpation. | 

So, if the Avoidance happen by the Incumbent's being created a Biſhop, 
and the King preſents by his Prerogative. R. 2 Cro. 691. 

Or, if the King grant to the Incumbent to hold it in Commendam. N. 
2 Cro. 691. 3 5 1 

So, if the next Avoidance be evicted by an elder Title; as, by Stat. 2, 
2 Cro. 691. V N 

Or, the Grant be of the third Avoidance, and it be uſed by the Wife for 


So, if the Grantee preſent by Simony ; tho' the Stat. Eliz. makes ſuch: 


firſt Avoidance the Grantor himſelf preſents, the Grantee is not ouſted, but 
may preſent upon the ſubſequent Avoidances. Co. Lit. 249. 4. Cont. Pir 
three J. but Hutt. acc. Jon. 6. Hob. 322. 3 

So, if A. uſurps upon the Grantee of the next Avoidance, who brings 
Qꝛuare Impedit, and pendente lite the Clerk of A. reſigns, the Grantee afte 
Judgment for him ſhall have the ſubſequent Avoidance. R. 21 H. 7. 8.9. 

But an Avoidance cannot be granted by a Common Perſon, after it b 
fallen. R. Mo. 89. Dy. 129.6. 26. a. 283. 4. 8 


If the Grant of the next Avoidance be to two, and the one Wien to the 


So, if the Grantee aſſign, after Avoidance. 2 Rol. 45. J. 37. 47. 1.12 
Yet the King, by his Prerogative, after Avoidance may grant the Preſet 
tation. 3 Leo. 196. Dy. 283. a. —_ 


For if the King, after an Avoidance, grant the Manor with the Advov- 
ſon Appendant, Grantee ſhall not have the Preſentation. R. 3 Le. 190. 


80, if a Man ſeiſed of the Advowſon of a Church, of which he is like · 


tho” it does not take Effect till the Avoidance happens. R. 2 Cro. 371. 1 
So by the Sr. 12 Ann. 12. If any for Money, Reward, Promiſe, Gc. d- N 
rectly or indirectly take, procure, or accept a Grant of the next Avoidanet 


in his own or another's Name, and be preſented, collated, inſtituted and Pro 


induc 
T 2 78 


e 


Queen may preſent as on a ſimoniacal Contract. 


(D) Appzoprtation of an Advowſon: 
(D. 1.) To whom it may be. 


| HE Appropriation of an Advowſon was, when the Church with the 
+ Tithes, Glebe, &c. was appropriated to the perpetual Uſe of ſome 

W Corporation Religious, or Eccleſiaſtical. Vide Ken. Imp. 25, Sc. 

| And regularly, it ought to be made to a Corporation Spiritual, which 

W performs Divine Service, &c, Pl. Com. 496. 6. 

But ſometimes it was made to a Dean and Chapter. Pl. Com. 497. a. 

Rol. 238. J. 47. Ken. 34. 2 Cro. 518. 1 5 

| Toa Nunnery, &c. who ſupplied the Cure by a Vicar. Pl. Com. 497. a. 

To a Biſhop, Chantery, &c. 1 Rol. 238. J. 44. 239. J. 45. 240. J. 5. 

So it might be to two Priories, or Religious Houſes. R. 1 Rol. 238. 

W /. co. | | 

A To a College. 2 Cro. 518. | 

& So, if there be a Vicar endowed upon the Appropriation, the Vicarage 

W may be reſtored and reunited to an Houſe of Religion, and the Cure 


W ſhall be ſerved by one of the Houſe, or any one provided by them. R. 
W Ley 14 


| his Patentee ſhall have the Rectory and Vicarage ; and a Preſentation by the 


| King after a Grant to the Patentee, and Inſtitution and Induction to the Vi- 
W carage thereon are void. R. Ley 14. | 


(D. 2.) Of what Effect it ſhall be. 


J Sometimes the Appropriation gave the Right of Patronage, as well as the 
Church, Glebe, and Tithes; and ſometimes the Patronage was reſerved. 
== 5d. of Tithes 98. Vide Lind. 1 57. c. de Loc. verb. Ligari. Wy 


+ . 


; | quaf: Perpetual Incumbent. Pl. Com. 497. a. 500. b. 


W 5-14. of Tithes 97. Pl. Com. 497. 4. _— 
And uſually ſupplied the Cure by Monks, &c. of their Houſe. Vide 


= Imp. 25. 


Or, by Vicars deputed. Pl. Com. 407. a. 885 
And now by the $7. 15 R. 2. 6. On every Appr 


ſhall take Care to have a competent Sum allotted, out of the Church a 
propriated, to the Poor of the Pariſh, and that the Vicarage ſhall 
endowed, | 
And by the St. 4 H. 4. 12. There ſhall be a perpetual Vicar inſtituted and 
inducted, who ſhall be ſufficiently endowed. 


And therefore, an Appropriation without Endowment of a Vicar was 
void. Dub. 2 Cro. 252. | — — — 


And the King's Licence ſhall be void, unleſs it be upon Condition, that 
the Vicarage ſhall be endowed. R. Sti. 156. 5 aud 


But the Endowment need not be by the ſame Inſtrument with the Ap- 
propriation, if it be at the ſame Time. R. Sti. 1 20, - 


inducted to any ſuch Eccleſiaſtical Living, &c. it ſhall be void, and the 


14. | 
And ſince the Diſſolution of the Houſe by the Sz. 31 H. 8. the King and 


But regularly, every Thing was given, and the Houſe of Religion was 
Which could not aſſign the Appropriation to any other Body Spiritual. | 


opriation, the Ordinary 


But 
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| tended to be made with all neceſſary Circumſtances; for the S. 27H.) 


1 Rol. „ 
before Appropriation. R. 1 Rol. 239. J. 50. 


dition, that the Vicar be endowed. R. Sri. 1 56. 


preſentable for ever. Pl. Com. 501. 1 Rol. 240. J. 20, 50. 


: propriate. R. 3 Leo. 101. | | 


_ Chapels, &c. appertaining ; And by the Sr. 31 H. 8. 13. which diffolves 
enjoy the ſame by Letters Patent, '&c. Jon. 2. 


But now all Appropriations, which come to Lay-hands ſhall be iu . . 
; An 
ſaves no Right, except of thoſe then alive. R. 2 Cro. 2 52, 517. i uſual 


And the Reſtitution of-a Vicarage to a Rectory Appropriated before th Impr”. 
St. 15 R. 2. 6. made after the St. 4 H. 4. 12. is good, tho' then there wil By t 


be no Vicar endowed ; for that is not an Appropriation purſuant to the 5 proprial 


Co. Lit. 

1 885 | By tl 
f : K b | | d 
(D. 3.) By whom it ſhall be made. — 7 


A or othe 


4 H. 4. R. Ley 14. 


Appropriations at firſt were by the Patron alone. Seld. of Tithes, 


But now they cannot be made without the Patron, and Ordinary, au Wl ds 
the Aſſent of the Incumbent, where the Church is full, and the King; WA "Ad 


Licence. Pl. Com. 497. b. 1 Rol. 218. l. 15, Cc. 2 Cre. 517. 

Or, if the Patron be Abbot, &c. of the ſame Houſe, by the Ordinary 

and King. 1 Ro. 239. L106. - "EM 
And they may be made, when the Church is full, tho” it be more pro- 

per, when it is void. R. Pl. Com. 499.6. 1 Rel. 239. D. 

So they may be made by the Inferior, or Superior Ordinary, wich the 

Patron; and therefore, an Appropriation by the Pope without the Biſhoy 

(for he was Superior Ordinary) and now, ſince the SF. 25 H. 8. by the Kin, 

is ſufficient. R. Pl. Com. 498. 4. Sti. 156. " ME $10: 
The King's Licence need not mention, that the Church is full, 1 But 

ſtitutio 


EST ied ag Lo 3 


W 


And ſhall be good, tho' there be a new Preſentation after the Licence 


Tho! in the Licence there be a ſmall Miſnomer of the Body Politick; if 
it be known by both Names. R. 1 Rol. 240. I. 17. 
But the King's Licence muſt be by Matter of Record, and with a Col. 


(D. 4.) How difappropriated. 


But the Advowſon will be diſappropriated, if the Body to which, G. bt 
diſſolved. Pl. Com. 50 1. a. Jon. 3. 
So now, if a Preſentation be made to the Church; for thereby it becomes 


If the Advowſon be recovered in a Writ of Right. 1 Rol. 240. J. 40. 

But a Preſentation by Uſurpation, and Inſtitution and Induction thereon 
do not diſappropriate. Pl. Com. 0 1. . 

Nor, a Grant of the Advowſon by the King, where he has a Rectory Ap- 

Nor, by the Abbot and Convent, to which it was a ppropriated, Dub. 
Sav. 30. 5 5 


00 Impzopziation, 


o now by the St. 27 H. 8. 28. and 31 H. 8. 13. An Advowſon mi 
be impropriated to Lay Perſons. 22 


or by the St. 27 H. 8. 28. which diſſolves the Monafterics and other Re- 
ligious Houſes under the Value of 200 J. per Ann. with all Tithes, Churches, 


the greater Monaſteries, &c. any Perſon or Perſons and Bodies Politick ma 
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And that, which was an Appropriation in the Hands of Religious Perſons, 

i uſually called an Impropriation in the Hands of a Lay Perſon. Bl. Nom. 

gy theſe Statutes, and other ſubſequent, Rectories, Tithes, Sc. Im- 

opriate come to the Hands of Lay Perſons, are Temporal Inheritances. 

O. Lit. 159. 4. Jon. 3. =. = | 
| By the Sr. 32 H. 8. 7. Any diſſeiſed, or wronged of them, &c. may have 

| Remedy for them in the King's Temporal Courts, by Pracipe quod reddat, 

Aſſiſe of Novel Diſſeiſin, Mortd anceſtor, Quod ei deforceat, Writ of Dower, 

| or other Writ Original. Vide Diſmes, (M. 18.) 8 . 

| So by the ſame Statute, Fines, and all other Aſſurances may be had and 

made of them. | | : 

And therefore, every Real Action now lies for a Rectory, or Tithes 

W Impropriate. 5 | | 

So, an Ejectment. R. Cro. Car. 301. Jon. 322, 

So, an Indictment for a forcible Entry, or Detainer. R. Cro. Car. 201. 

| So there may be a Fine, or Common Recovery of a Rectory Impropriate, 

© Tithes, Sc. Vide Diſmes, (N.) | : 

So by the Sr. 32 H. 8. 7. An Impropriator may ſue in the Eccleſiaſtical 

Court. Vide Diſmes, (M. 2.) | 4 

= And by the S. 2 & 3 Ed. 6. 13. may have Debt for the treble Value on 

W Subſtraction, &c. Vide 2 Inſt. 612. Vide Diſmes, (M. 2.) 

= But ſince the Reformation, ſeveral Attempts have been made for the Re- 

ſtitution of Impropriations to the Church. Ken. Imp®. 124, &c. 


JIE c E * _ . | 
N CCC * F 9 


F) Union. 
(F. 1.) By whom it ſhall be. 


O if two Churches are of little Value, not able to ſupport the Charges, 
O they may be united and conſolidated by the Aſſent of the Ordinary, the 
Patrons, and the King's Licence. Bro. Appropriation 1. R. 2 Rol. 778, 
J. 32. R. Mo. 408, 661, Cro. El. 500, 5 
= So in the Vacancy of the Churches they may be united by the Ordinary, 
= with the Aſſent of the Patrons ; and it is ſufficient, if it be afterwards con- 
= firmed by the King. 2 Rol. 778. l. 45 
= And, tho' the Ordinary be the Principal, it is not material who begins the 
= Union, the Biſhop, Patron, or King. 2 Rol. 778. I. 50. | 
= So they may be united by the Ordinary, with the Aſſent of the Patrons, 
= without the King's Aſſent, as it ſeems. Bro. Appropriation 1. 2 Rol. 778. 
I. 36. Where the Church was poor, and inſufficient for the Maintenance of 
an Incumbent. Cro. El. 500, 1. 


And now by the Sr. 37 H. 8. 21. Union of two Churches, or of a Church 
| and Chapel, not a Mile diſtant, and one not above 61. per Annum in the 
| King's Books, may be made to continue for ever by the Ordinary, with 
| the Aſſent of the Incumbents, and of him that hath Right, Ge. to the 
| Patronage, being of full Age. ” 
Provided, not to be in Cities, or Corporate Towns, without the Aſſent 
of the Corporation under Seal. 
And if the Inhabitants ſettle 8 J. per Annum for ever on ſuch Poor Benefice 
within a Year, the Union ſhall be avoided. . 
And all Unions before made are confirmed. 


Vor. ' | 4 - Fore — And 
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And fince this Statute, an Union may be made of Churches of greꝛ 
Value than are mentioned in the St. 37 H. 8. 21. as well as by the 2 
„% / | | | - 
But if an Union be made upon falſe Suggeſtions, it will be void. Þ 
2 Rol. 778. I. 15. N . | 
So an Union cannot be made of Pariſhes, but only of Churches p 
1 Sal. 165. Skin. 616. F 
So, if the Patron of A. purchaſe the Church of B. and for 200 Years if 
terwards preſent to the Church of A. with the Chapel of B. this does W 
make an Union of the Churches, but the King may preſent to B. by Lapt 
R. Sav. 17. 1 Ty 
So, by ha St. 17 Car. 2. 3. The Ordinary with the Conſent of ie 
Mayor, Aldermen, and Juſtices of Peace, or other Chief Officer, or the 
major Part of them, and of the Patrons, may unite two Churches, 
Chapels, or a Church and a Chapel, which lie convenient in any City q 
Town Corporate, and appoint which Church ſhall be united to the othe, - 
at which Church the Inhabitants ſhall meet for Divine Service, and wic 
ſhall be preſentative : Provided the Union be void, if not regiſtred with the 
Biſhop of the Dioceſs, or if the Churches united exceed 100 J. per Amy 


above Reprizes, unleſs deſired by the major Part of the Pariſhioners uu. 
der their Hands. Nog 


(b. 2.) The Effect of an Union. 


By the Union of two Churches, they are conſolidated, and made One, 
And the Patron may preſent by the Name of the Church in 4, with 
out Diſtinction of the one or the other. Dy. 2 59.6. 
deer by the Union it may be directed, that the Church ſhall be extud 
Sho. 209. : 5 
And by the St. 22 Car. 2. 11. . 69. The Incumbents of the Church 
thereby united ſhall not be deprived of the Tithes of their own Church, 
ſo long as they ſerve the Cure of the United Church. | 
And by the St. 22 & 23 Car. 2. 15. by which Tithes are changed tom 
annual Sum, /. 13. The ſurviving Incumbent of the Pariſh united ful 
have like Remedy, &c, as if preſented to both Pariſhes ſince the Union. 
Yet he ſhall have Remedy only for his Proportion, in Reſpect of tle 
Pariſh of which he was Incumbent before. R. 3 Lev, 96. 
And this Clauſe extends only, where the other Incumbent died after theFir 
of London, and before the St. 22 & 23 Car. 2. R. 2 Jon. 160, 3 Lev. 9b. 
So by the St. 17 Car. 2. 3. and 22 Car. 2. 11. J. 68. it is enacted, Thi 
the Pariſhes thereby united, as to all Rates, Taxes, Parochial Rites, Charge, 
and Duties, &c. ſhall remain diſtinct. | 
And that the Patrons of each Pariſh united ſhall preſent by Turns, ti 
Patron of the Church of beſt Value to have the firſt Turn. ; 
And therefore, a Patron-Subject of a Benefice greater in Value (hall hare 
his Turn before the King, Patron of the leſſer Church. Sho. 208. 
So the Impropriator of a Rectory, who names the Curate to a Churct, 
| ſhall be the Patron, after the Union of the Church with another Pariſh 
Dub. F, g. 169. 250. 5 
So by the Common Law, the Union of Churches does not extinguiſh th 
Tithes, or a Modus for them. 1 Sal. 165. 7 | 
So, ſince the St. 22 Car. 2. 11. Both Pariſhes ſhall be contributory to the 
Repair of the Church made the Pariſh Church. R. Sz. 616. 


| aQic 
Right 
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' Right of Advowſon, ' | 
Vide Diſines, (M. 10.)—Quare Impedit, (B. 1.) 
Title to Advowſon, 
Vide — (3 J. . (F 3.) 


A F F E E R M E N T. 
Vide Leet, (O. 2.) 


A F F 1 A * 1 * 


TV ide — 


1 | AFFIRMATIVE, AND NEGATIVE, 
| 5 Vide (R. 3 9 


ö 3 A 8 E. 

| 7 id, Baron and Feme, (B. 5) - Dower, A. 3-)—Enfant, (C. 
9, 10, 11. —D. 3 ) — Pleader, (2 G. 3.—2 W. 22.— 
2. 8.) 


A GIST ME N I. 
vide Chaſe (O. 1.—Q. 6.)—Diſmer, (H. 5. 


4 0 R E E M E N 


(A. 1.) What ſhall be fo called. | 


= A Agreement is Aggregatio mentium, vi. when two or more Minds 
are united in a Thing done, or to be done. Pl. Cam. 17. a. A mu- 
tual Aſſent to do a Thing. Pl. Com. 5. 4. 6. a. 


| And it ought to be ſo certain and compleat, that each Party may have: an 
action * it. Pl. Com. 5. @. 5 


And 
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Aſſent the Agreement is Executed. Pl. Com. 8. b. 


. So, if a Man agree to do ſuch a Thing, upon a Condition, or Cy, 


has ſeen them, and agreed or diſagreed, approved or diſapproved of the 


A. ſhall name, tho' it is no Contract *till A. names the Price, yet if th 


| ficient. Pl. Com. 140. 6. ; 


of Muſlin at 10 Shillings per Piece, to be paid for as taken away, this will be 


1 nn N. 

And there are three Sorts of Agreements: An Agreement Executed 

Aſſent ſubſequent to a Thing done, and an Agreement Executory. 3 

Com. 8. ö. 9. a. : | POLE: 
oY (A. 2.) Executed. 


An Agreement Executed often amounts to a Bargain and Sale; D. 
vide in Bargain and Sak, (A.) 4 
So, when an Aſſent ſubſequent is given to an Act precedent, by ſuch 


(A. 3.) Executory. 


An Agreement Executory is, when the Thing agreed is to be done after. 
wards. Pl. Com. 9. a. | „ 
As, if a Man agree to pay ſo much for ſuch Goods, at ſuch a Day. 
, | 
As, if he ſell Corn to another, if it pleaſes him upon View. Pl. Con. b 
If he agree with a Collector to pay fo much for a Subſidy, as Upon W 7c. 
weighing of the Goods ſhall appear due. R. PI. Com. 6. de M 
Where an Agreement is Conditional, it ſhall not be compleat, til 4: 1 
Condition performed : As, if a Man fell Goods for ſo much as 4. 441 i the G 
name, the Contract is not compleat till A. names the Price. Nit. 184 Cnr, 
If the Condition be, / he hike the Corn, or Goods upon View, when he ft Th 


Goods, the Bargain is compleat, or void; tho' he afterwards diſagree, o 
agree to the contrary. Bro. Contract. 27. 1 Rol. 449. 1. 22. | 
Otherwiſe, if it be, zf he like or diſlike at ſuch a Day, if he declare hi 
Liking or Diſlike before, he may alter it at the Day. 1 Rol. 449. . 2;, 
But by an Agreement Executory the Intereſt of the Goods is bound beſat 
the Completion of the Contract: As, if a Man ſell Goods for fo much s 


Vendor ſell the Goods to another before A. names the Price, if A. aft 

wards name it, an Action upon the Caſe lies. Kit. 181. a. 
So, if the Goods are marked, or have the Seal of the Purchaſer, the 

Property is veſted in him immediately. R. Sk:n, 647. 


G) How it ſhall be made. 
. 1.) By what Words. 


O an Agreement, or Contract there is not any preſcribed Form of 
| Words, but ſuch Words as ſhew the Aſſent of the Parties are ſuf- 


And therefore, it is not material, by which of the Parties the Words att 
ſpoken, if the Aſſent of the other appears. Pl. Com. 140. b. 141, 
If a Bill of Parcels be given in this Form, Bought by A. of B. 10 Pitt 


4 good Agreement for them; and A. ſhall have an Aſumpft, if B. refules 
to deliver them, and B. if A. does not take them Ly ihn a reaſonable 
Time. R. Skin. 647. Ii 5 

But an Agreement muſt be 


certain, and compleat. Pl. Com. 5. . 
he en (8.2) 


5 


(B. 2.) Upon what  Eankideratian, 


Every Contract, or Agreement obligatory ought to have Quid oro quo. 
Co. Lit. 47. 6. Dy. 336. 6. 

And therefore, if an Agreement be made to do a Thing without any 

| Conſideration for it, it is nudum — unde non oritur actio. Pl. Com. 
o8. b. 

f What will be a good Conſideration, V. 2 Action upon the Caſe upon Aſ- 

| unh, (B. 1, &c.) 

1 where an Agreement or Contract is in Writing, the Conſideration is 

not inquirable; ; for it ſhall be intended to be executed upon good Conſidę- 

ration. Pl. Com. 308. b. 3og. a. 

80, if a Bargain and Sale of Goods be pleaded, the Conſideration need 

not be alledged; for it ſhall be intended. R. Dy. go. b. in marg. Vide in 

Bargain and Sale (B. 11, 12.) 

Or, if it be found by Verdict. R. Dy. go. b. in marg. 


B. 3. ) When the Conſideration ſhall be paid immediately. 


1 a Man agree for. Goods at ſuch a Price, the Bargain ſhall be void, if 
| the Money be not paid immediately, Dy. 30. a. Hob. 41. Bro. Con- 
| tract 25. 14 H. 8. 19. a. | 
| For in every Bargain, Payment ought to be made upon the Delivery of 
W the Goods, except where a future Day is agreed for the Payment. Bro. 
Contract 25, 26. Hob. 41, 2. Kit. 181, 6. 
Tho' Earneſt be given upon the Bargain; for that only makes the Con- 
tract compleat. Per Holt, 1 Sal. 113. 
= Yet, if the Party deliver the Goods, without Payment, or a day appointed 
for Payment, that is ſufficient to make the Bargain good. Bro. Con- 
tract 35. Per Mordant, 10 H. 7. 8. 4. 
= So, if a Sale be of Goods for ed a Price without Payment, or men- 
tion of Payment, it will be good; for if the Vendee afterwards pay, it 
1 ſhall have Relation to the firſt Agreement. N. 10 H. 5. 7. 1 leems; 
that the Goods were delivered: 
= So, if the Agreement be for ſuch a Price, and the Vence pays Part as 
iy Earneſt, the Contract is perfected. Kit. 181. a. Per Brudnel, 14 H. 8. 22. 
= Or, if the Vendee immediately tell the Money for Payment, the Vendor 
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cannot, in the mean Time before the Money is told; ſell to angther. Kit. 1 'Y 
181. 2. Per Brook, 14 H. 8. 20. 4. Vide ante, (A. 4 ” 3 
= So, if a Sale be of Goods for ſuch a Price, and a gi of ment 

limited ; the Contract will be $900, and the Pro erty altered by .the — 

tho' the Mohey be not paid: R. 10 H. 7:8 a. 14 H. 8. 20. @ g e 
Dy. 30. a: 
So, if a Contract be made, and Earneſt paidz FO Vendor cannot. akters 

wards ſell to another, without a N to 1 Vendee to take axay the 


CT and . a convenient. Time Aer ae. * 5 0 I 
al. 11 3. 


"+ T x 


4 M and 


AA GHEERE MK E NT; 


and the ſame Day leaſe to B. for the ſame Term, the ſecond Leaſe i; void 
Vide in Eſtates, (G. 13.) Vide Pl. Com. 432. a. » VA, 
If A. fell an Horſe to B. upon Condition, that he pay 20/. at Chriſt 
and afterwards ſell it to D. the Sale to D. is void, tho' B. afterwards du .” 
pay. Pl. Com. 432. 6 | 


do Not 


B. 4.) When there ſhall be a Writing of it. 


By the St. 29 Car. 2. 3. No Contract for Sale of Goods for 10 J. or 1 
wards ſhall be good, except the Buyer accept, and actually receive Part of 
the Goods ſold, or give Earneſt to bind the Bargain, or in Part of Payment 

or ſome Memorandum in Writing of the Bargain be ſigned by the Parties 90 
be charged by ſuch Contract, or their Agents thereto lawfully authorized. 


(C) How Expounded. 


N Agreement, or Contract ſhall have a reaſonable Conſtruction g. 
cording to the Intent of the Parties: As, if a Man agree with B. fh. 

20 Barrels of Ale, he ſhall not have the Barrels after the Ale is ſpent, 
27 H. 8. 27. 6. Bro. Contract 4. 
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For more of Title Agreement, Vide Baron and Feme, (S. 1, &c.)—(}». 

cery, (2 C. 1, &c. —4 S. 1, &c.)—Parceners, (C. 5.) Plader, (C. 5, 4 | 00 

„„ 8 Ai 
And 

a is — Farme 

! = Aid of 
= Th 


| | | ! | 1 Rol. 
A I D E. ; | So, 

E” 7 5 | | | | 3 | heritar 
(A) Atdes pur kaire Fitz Chivaler, et File marti. 


AN D pur faire Fitz Chivaler, and Aid pur File Marier are due by tie 
Common Law as incident to Knight's Service, when the Lord maks 
his eldeſt Son a Knight, or marries his eldeſt Daughter. F. N. B. 82.) 
(h, Lit. 70.48 M43 © 14 3.9% —- | 
By the Common Law, this Aid ought to be reaſonable, but was uncer- 
tain. Co. L. 76. a. - . 
But by the St. V. 1. 3 Ed. 1. 36. it was aſcertained, That of eve!) 
Knight's Fee ſhould be paid but 20 Shillings, nor more of 20 J. per Am 
in Socage ; and it was provided alſo, That it ſhould not be levied to male 
his Son a Knight, till he was 15 Years old, nor to marry his Daugite 
*till ſhe was ſeven Years old. | 
And a Tenant who holds by Half a Knight's Fee, or 101. per Au" 
in Socage ſhall pay only 10 Shillings ; er fic pro ratd. F. N. B. 82. C. 
And the King's Tenant ſhall pay in the ſame Manner, as the Tenant 
a common Perſon. F. N. B. 82. F. And that by the St. 25 Ed. 3. II. 
If the eldeſt Son, or Daughter die before the Age in which the Aid ſhall 
be levied, it ſhall be levied for the next Son or Daughter, when they att 
the Age aforeſaid ; for they are the eldeft at the Time, tho' the Writ #5 
primogentt'. F. N. B. 82. G. 
And the Lord may diſtrain for this Aid. F. N. B. 82. D. 


Or, 


TSR 315 


, ____ 
And if the ſheriff does not execute the Writ, he ſhall have an Alias, Plus 
| rits and Attachment. F. N. B. 82. E. | | | 
And the Writ ought to mention the Age of the Son or Daughter; tho 
that be not mentioned in the Regiſter. F. N. B. 82. H. Reg. 87. 
And by the St. V. 1. 36. If the Father die before the Aid paid, and 
W fer levying thereof, Debt lies againſt the Executors of the Father; and 
if the Executors want Aſſets, Debt lies by the Daughter againſt his Heir, 
E N. B. 82. 7. a : : | 
W But if the Daughter be married, tho' the Aid be levied and not paid, ſhe 
W cannot have Debt. F. N. B. 83. B. Vide 2 Inſi. 234 
= But Tenant by Grand, or Petit Serjeanty ſhall not pay this Aid. F. N. 
B. 83. 4. | a 
* And by the St. 12 Car. 2. 24. Aid pur faire Fitz Chivaler, et File marier 
3 is taken away. | i | 


Vide Prerogative, (D. 40.) 


(B.) Aide Pꝛier. 
. 1.) Of the King. 


H Oe, if a Man be impleaded, and cannot make a Defence without the 3 : 1 " 
Aid of ſome other, he may pray in Aid of the King, or of a Common pe. | 

= Perſon. | Z : 5 

And therefore, in all Caſes where Tenant for Life, or for Vears, or 4 
Farmer who rendets a Fee- farm to the King is impleaded, he may demand 

= Aid of the King. I Rol. 206. Vide 1 Rol. 151. I. 42. 

= Tho' the Reverſion come to the King by Grant, Eſcheat, Forfeiture, &c, 

I Ro). 152. J. | | ET 
= So, if a Tenant in Fee by Grant of the King, be impleaded for his In- 9 
beritance. 1 Rol. 148. J. 32, 15 1. J. 45, 50. 1 9 e 1 
= Or, any one who ought to have a Recompence in Value againſt the King. | RH 
= : Ro). 149. I. 47. 

= And this by the S. de Bigamis, 4 Ed. 1. 1. if there are Words which 
will bind a common Perſon to Warranty, tho' the King is not bound by 
them to Warranty. 2 In/t. 269. CE a 0000 

So Tenant in Tail after Poſſibility, Sc. ſhall have Aid of the King. 
Il. 152. J. 17. | 


So, Tenant at Will, or by Copy by Grant of the King. i Rol. 1 52, 


Ws /. :2, 15. 


So, the King's Grantes, or Committee of a Ward. 1 Rol. 1 6s. l. 25, 
ad 40. | 


Bo, an Aſſignee of the Eſtate of the Grantee of the King, or Farmer, 
1 Rol. 154. J. 25. 


Aid of the King ſhall be granted in all Actions, where the King may 
have Prejudice: As, in all Real Actions, where the Title of the King ap- 
pears to be concerned. | 


So, in Perſonal Actions, where the Intereſt of the King may be con- 
cerned: As, in Ejectment againſt the King's Leſſee. R. 1 Rol. 148. J. 45. 
So, in Treſpaſs quare clauſum freg 


; zt ; for by Intendment the Freehold 
is the Cauſe of Action. 1 Rl. 148. J. 15. 


In Replevin. 1 Rol. 148. 1, 32. 


| 80, 
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1 When it ſhall 
. | not be al- 
lowed. 


R. 1 Rol. 150. J. 15, 20. 


a 


„ 


So, in an Action 8 the Caſe againſt the King's Farmer of a Leet, 6 


hold the Leet. 1 Rol. 148. J. 22. 150. J. 5. 


8o, in Debt, or other Perſonal Action againſt an Officer, who m 4 
a Contract by Force of his Office to the Uſe of the King. 1 Rol. 155. J ws 


ad 40. 


So Aid of the King ſhall be allowed, tho' the Land itſelf is not de 
manded, but a Thing collateral: As, Rent, Common, c. iſſuing out of 


the Land of the King's Leſſee, or Farmer. 1 Rol. 149. l. 15, ad 25. 


So, tho' the Tenant claims a leſs Intereſt than the Writ ſuppoſes, and he 
ſhall not be eſtopped by the Suppoſal of the Writ: As, in a Dum fuit infre 
tatem, if the Tenant claims only a Leaſe for Years by the King's Patent 
| tho” he has accepted the Writ, which ſuppoſes him Tenant of the Freeholy 


to be good. 1 Rol. 149. J. 5. | 3 
80 Aid ſhall be allowed, tho' the Suit be by the King himſelf: As, in 


Treſpaſs by the King for taking Toll of his Tenants, who are Toll-free, if 


the Defendant juſtifies as Farmer of the King. 1 Rol. 149. J. 32. 


So, if Aid of the King be prayed for a Cauſe which is diſallowed as n. 


ſufficient, the Defendant may afterwards pray Aid in the fame Term Upon 
another Cauſe. 3 H. 6. 5. 6. 1 Rol. 158. J. 20. 

Aid of the King ought to be before Iſſue; for the King ſhall not main: 
tain an Iſſue taken by the Party. 1 Rol. 157. J. 32, ad 50. 
And may be before Plea. 1 Rol. 157. l. 35. 


Yet it may be before, or after Iſſue, in the Caſe of the King. Hard 179 


0») So, whete Aid is not prayed when it was grantable, the Defendant may 
Fe ee, have a Writ de non procedendo Rege inconſulto. Hard. 427. 
2 8 Rut the Writ de Rege inconſulto ought to ſhew the King's Title, otheryil 


Ace Hee Axe tit will be void. Hard. 431. 


So it ought to be founded upon an Inquiſition, which finds the King's 


Title. R. Hard. 43 1. 


So it ought to recite the Record, depending in the Court to which it is 
directed, truly. Hard. 431. 


But Aid of the King ſhall not be granted, where the Cauſe of Action 
older than the Cauſe of the Aid Prier of the King: As, in Treſpaſs, wher 
the Defendant intitles the King to the Ward of the Land by Office after the 
Treſpaſs ſuppoſed. 1 Rol. 149. J. 50, 52. | 


So, where the Cauſe of Action accrues by an Act of the Defendant fub- | 


ſequent to the King's Grant: As, if the King's Tenant, or Farmer be fuel 
upon his own Grant, made after the Grant to him by the King, 1 N. 
149. J. 12. SD 
y a Quare Impedit ; for the Defendant is ſued for his own Diſturbance 

1 Rol. 148. J. 35. 3 

So Aid ſhall not be allowed, where the Title, or Intereſt of the Ring 
cannot come in Queſtion. As, in Treſpaſs againſt a Tenant in Fee by the 
King's Grant. 1 Rol. 148. J. 10. en 

In Treſpaſs for Goods, Battery, falſe Impriſonment, Gc. 1 Rol. 14% 
J. 20. 3 | | EE 


In Trover for taking of Goods, | or other tranſitory Action. R. Ma. 51 


Cro, El. 694. 5 Co. 109, 111. 


So, if it appears, that the King has no Title: As, if the Defendant juſtiv 


for Waife as Bailiff to the King, and it does not appear, that the Goods at 
—A — . ͤ ß n=” 
If the Defendant juſtifies by a Grant of the King, which is a void Cn 


. 

or, by a Grant inſufficient, or contrary to Law. 2 Tnft. 269. 

So, by the 5. de Bigamis 4 Ed. 1. 2. If the Defendant has a Confirma- 
tion, or Releaſe, Sc. of the King, which is void. 2 1ſt. 270. 

So, if both claim by the King, and it appears that the Plaintiff's Demand 

:. void, the Defendant ſhall not have Aid. 1 Rol. 1 50. F. 
Pr, that his Demand is more beneficial to the King. 1 Rel, 15 1. G. 
Or, that the King's Title cannot be prejudiced : Hard. 428, 9. As, in 
| an Aſſiſe for Land in Com. A. where the Tenant pleads, that the I and lies 
| in Com. B. and was granted to him by the King. 1 Rol. 148. J. 50. 


= Or, as Bailiff, or Servant, Gc. to the Grantee of the King. 1 Rol. 
153. K. 1 

A FF, Aid lies not, where the Tenant comes into Court for another Purpoſe: 
As, in Error by one outlawed for Felony upon a Scire Facias againſt Terre- 
W Tenants, if one of them claims by the King's Grant ; for he has no Day 
nin Court, except to hear the Record. 1 Rol. 148. J. 30. 


In Error to reverſe a Judgment; for the Land is not directly concerned. 
W R 1 Bul. 218. © | Cs 
= So, it does not lie in a Scire Faczas againſt the King's Patentee of a 
Ward, upon a Traverſe of an Office which intitles the King; for the King 
3 | himſelf is a Party, and the Patentee may join the King upon the Scire 
= Facias. 1 Rol. 149. 1.40. . 

= So, by the Sr. de Bigamis 4 Ed. 1. 3. it does not lie in Dower againſt the 
Guardian, or Committee of a Ward by the King. 2 I»ft. 271. 


(B. 4.) Aid of a Common Perſon. 


4 | fion or Remainder, when the Title of the Inheritance is in Queſtion. 
= 1 Ro. 161. A. | el 5 
3 So, Tenant at Will, 1 Rol. 161, J. 21. 167. J. 32. 169. I. 40. 


N J. 1 * 5 | | = 
= So, Tenant in Dower, or by the Curteſy. 1 Rol. 161. J. 2 ;2369> 
, 53. 168. J. 1. WY cans 


in Tail, 1 Rol. 167. J. 22. 174. J. 13. 


1 | he ſhall have Aid of both; for both Remainders begin togeth 
W pend upon one Eſtate. 1 Rol. 174. /.4, 8. Ws my a oy 


But, if the Remainder in Fee, or in Tail, be to the Leſſee, he ſhall not. 


W have Aid of himſelf, but of the other Remainders only. 1 Rol. 174. 


= /. 20, 23. 2 
So, if the Lord Paramount avow upon the Tenant Para as his 
Rn, a m _ Aid of the Mete 1 Rol. 167. "ot has mn * 
= a Villein be Plaintiff, and the Defendant juſtifies in the Ri 
Loy, he ſhall have Aid of the Lord. 1 Rol. Te. J. 46. whe ue 
do, in an Avowry upon an Huſband for Rent, Homage, Gc. out 
| Which he has in Right of his Wife, the Huſband ſhall cr of 5 
Wife. 1 Rol. 167. J. 35, 38, 45. 170. J. 7. | IE: SES 


. 7 4 N 


; "ET 


So Aid ſhall not be allowed, if the Defendant is not Privy in Eſtate to 
the King: As, if he claim by one, who had the Land before it came to the 
W Crown. 1 Rol. 153. K. 


== So, if a Defendant juſtifies as Bailiff, or Servant, he ſhall have Aid of 
his Maſter, where his Title comes in Queſtion. 1 Rel, 161, J. 19. 171. 


Leſſee for Life, or Years, &c. ſhall have Aid of him in the Remainder 
If the Remainder be to A. for Life, or in Tail, Remainder to B. in Fee, 


"$17 


So Tenant for Life, or Years, may pray in Aid of him in the Rever- (B. 4.) 


By whom it 
ſhall be Pray- 
_ 
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So a Parſon, Prebendary, Cc. who has not the Fee in him, if he be in 


pleaded in an Action, which touches the Inheritance of the Church (hal 


have Aid of the Patron, and Ordinary. 1 Rol. 175. I. 30, 37, 39. 
Tho' the Patron be Demandant, or Plaintiff. 1 Rol. 172. J. 40, 46 
Aid ought to be of the Patron, and Ordinary, tho' the King be Patron 
Noy 17. | 61. 3 | | 
if there are two Patrons, it ought to be of both. Ney 11. 
If a Biſhop be Patron, the Parſon, Prebendary, Sc. ſhall have Aid Ii 
of the Dean and Chapter. 1 Rol. 180. J. 14. - 95 
If Parceners, Tenants in Common, Sc. are Patrons, he ſhall have a; 
of all. 1 Rol. x80. J. 22, &c. 1 
So, if Parceners enter upon a Title Anceſtrel, or claim by Deſcent, tt. 


one ſhall have Aid of the other. 1 Nol. 181, J. 46, Sc. 182. . 5, Sc, 


(B. 5.) 
In what Ac- 
tions. 


And this, after Partition between them in Law, or by Conſtruction, 3 
well as upon Partition in Deed ; for otherwiſe, ſhe cannot have in Vale 


pro rata if ſhe loſes in the Action, nor can ſhe deraign a Warranty Pra 


mount, 1 Rol. 184. D. E. 5 


Aid may be prayed in all Actions, where the Title to the Inheritns 
comes in Queſtion. NO eons 
As, in all Real Actions, except in an Aſſiſe: As, in a Formeden, Writ 


Entry. Vide 1 Rol. Ab. Tit. Aide. 


So, in Ejectment, Treſpaſs, Cc. where, by the Pleading it appears, tht 


the Title of the Inheritance is in diſpute. R. 1 Rol. 161. J. 10, 13, 23. 


In Replevin, where the Avowry is upon the Title. 11 H. 4. 28. . 
- And if the Defendant avow upon the Title, the Plaintiff ſhall have Add 
before Iſſue joined. 2 H. 6. 1. 2. | 


So one ſhall have Aid in a Scire Facias to execute a Jud gment. 14 


162. J. 38. 


In Error to reverſe a Judgment. 1 Rol. 162. J. 26. 

So, where only Rent out of the Land is demanded. R. 1 Rol. 163. J. 
Or, Common, &c. 1 Rol. 169. J. 20. ; | 
So, tho' the Writ ſuppoſes him not capable of Aid; for he ſhall not be 


| ouſted of Aid by a falſe Suppoſal. 1 Rel. 16. J. 45. 


So, in an Annuity againſt a Parſon, which charges the Church, he ful 
have Aid of the Patron and Ordinary. 1 Rol. i. I. 37. 
And, in a Scire Facias to execute a Judgment againſt his Predeceſr, 


= TE. 


ed. 


When it ſhall 
not be allow- 


Or, againſt himſelf by Default, if he did not pray Aid before. Vit 


1 Rol. 177. J. 25. 


If he be ouſted of Aid for one Cauſe, he may afterwards have it fo 
another. 1 Rol. 18 5. J. 34. . 
So, if the Defendant has Aid of one, and he dies, he ſhall have Aid of the 


Heir. 1 Rol. 188. J. 


I, 34. | 
If a Leſſee for Lite or Vears pray Aid, the Leſſor may join without 


Proceſs. 1 Rol. „ 


The Proceſs ſhall be, a Summons ad auxiliandum; or, in a Scire Facits 1 
Scire Facias in Auxilium. 1 Rol. 193. R. | 


But one Jointenant ſhall not have Aid of his Companion. 1 Ro. 167: þ 5 
So Tenant in Tail ſhall not have Aid of him in the Reverſion, or Ne- 
mainder in Fee; for he himſelf has an Inheritance. 1 Rol. 167. J. ib. 
Nor, Tenant in Tail apres Poffibz/ity. 1 Rol. 167. J. 18. 
So an Abbot, Biſhop, Maſter of an Hoſpital, &c.. who have the whol 
Eſtate in themſelves, ſhall not have Aid of the Patron and Ordin®): 
1 Rol. 176. J. 8, &c. - e 
CAS | 


11 0 


Aid ſhall not be allowed in an Aſſiſe. 1 Rol. 161. J. 45. 
Nor, in Treſpaſs, or Ejectment, where, by the Pleading, the Title of 
the Inheritance does not appear to be in Queſtion. Vide 1 Rol. 161. J. 10, 


| Tc. 
ee 1 in any Perſonal Action, where the General Iſſue is pleaded ; for 


then the Title is not in Queſtion. Hard. 179. 

Nor, in an Action which accrues by the Wrong or Act of the A wg 
| himſelf, ſhall he have Aid of him in the Reverſion, or Remainder: As, 

| ]ntrufion, Reſcous, &c. by the Defendant himſelf. 1 Rol. 162. J. , 13. 

= Ina 2yare Impedit, or Darrein Preſentment upon a Diſturbance by the 

= Defendant. 1 Rol. 162. J. 20, 24. 

= Nor, in an Action, where the Inheritance i is not demanded : A in Par- 

W tition. R. 1 Rol. 162. J. 45, 48. 

Nor, where there is no Privity, ſhall Aid be allowed. 1 Rol. 191. O. 

Nor, where the Plaintiff claims by the Defendant himſelf, I Rol. 165.E. 

Or, under the ſame Title. Hard. 1 79. 

= So a Defendant ſhall not have Aid of another Defendant ; for it is not 

W ncceflary, when the other is Party to the Action. 1 Rel. 172. J. 10. 


Nor, ſhall he have Aid of the Plaintiff or Demandant ; for he may plead 


4 any Plea againſt him for his Eſtate. I Rol. 173. J. 1, II. 


So a Defendant ſhall not have Aid, unleſs it be prayed in the ſame 


j | Term, in which he pleads, 1 Rol. 185. J. 26. Hard. 179. 

24 Tho- the Plea be adjourned to another Term. 1 Rol. 18 5. J. 27. 

= Tho' the Plea was in Abatement, and a Reſpondeas ouſter awarded, he 
= ſhall not have Aid upon his Plea in Bar. 

= So, if the Plaintiff traverſe the Cauſe for which the Aid i is prayed - It 
will be a good Counterplea of the Aid. 1 Rol. 189. J. 24. 

= So, if the Iſſue upon the Counterplea of the Aid be found for the Plain- 
= tiff, final Judgment ſhall be for him. R. 2 Lev. 52. 

. Wen a Defendant may plead in Abe * Aide Pri, V, ide 
H Abatement, (I. 2 9.) 

Aid. (Subſidy.) | 
de Parliament, (H. 9, &c. 13, &c.)---- Prerogative, 
. 43, &c.) 

A T1 E 8 
Vide Aﬀſiſe, Ls | 


A L D E R M A IN. 
Vide Franch! Ts 1 . 3 )— Londen, . 


8 L. E. 


Alile, and Allap of Ale. 
Vide Fuſtices of Peace, (B. "7m Fan 


Ale-conner. | 


ChE 
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Ale⸗conner. 


Alehoutes. 
Vide Fuftices of Peace, (B. 25, &c.) 


iis ee A. cb. 


(4) Who ſhall be an Alten. 


N Alien is one who is born out of the Ligeance of the King, I, 
ſe. 198. 7 Co. 16. a. Calvin. 

If he be born out of the Ligeance of the King, he is an Alien, tho' the 
Place of his Birth afterwards comes within his Ligeance. 7 Co, 18. 
Calvin. „ . - 3 

As, the Antenati in Scotland, before the Union of the Kingdoms unde 


King James I. 7 Co. 18.6. Calvin. Vide Vau. 279. 
So, if his Parents are not in the actual Obedience to the King, he ban 
Alien, tho' he be born within the Dominions of the King: As; a Ma 
born in France, Normandy, &c. is an Alien, tho' the King has Dominion 
there de jure; becauſe they are not in actual Obedience to the King, 
7 Co. 18. a. Calvin. = 3 5 
So, if the King's Enemies invade the Kingdom, and any one is born her, 
ſuch Iſſue is an Alien. 7 Co. 6.4. 18. 4, 5. Calvin. 
So, if an Alien has Iſſue by an Engliſb Woman out of the King's Lig- 
ance, the Iſſue ſhall be Alien, tho' ſhe is a Natural Subject; for ſhe is /i 
poteflate viri. I Vent. 422. 


- And, tho” an Alien Friend comes into England when he is an Infint, l 


always after continues there, and is ſworn to the King, yet he continues u 
Alien. 1 Rol. 195.C. 1 


(B) Who is not an Allen. 
— 68. x.) Any born within the Ligeance of the King. 


D B UT no one is an Alien, who is pern in a Place, then within the Kings 

. ee Ligeance, of Parents in actual Obedience to the King. 7 CY. 1% 

1 - Aa — Cabin. Vau. 279. | 1 7 Fs 

; 13 — So the Children of the King's Embaſſadors, born of Engliſb Parents in 

Place out of the King's Ligeance, are not Aliens by the Common Lau. 
7 C. 18. a. Calvin. 3 : 


by 


T | 
By the St. de Natis Ultra mare, 25 Ed. 3. it is declared, That the Chil- 
| dren of the Kings of England, in whatſoever Parts born, ſhall inherit after 


| the Death of their Anceſtors.  - | | 
And by the fame Sr. Children Inheritors born out of the Ligeance of the 


ance of the King of England, ſhall inherit; fo that the Mothers paſſed 
the Seas with the Licence of their Huſbands. | | 

And therefore, if a Merchant continue beyond Sea to merchandize, and 
has Iſſue there by an Engliſbo Woman, ſuch Iſſue ſhall inherit. R. Cro. 
W Cr. 001. 7 | = 3 

= So, if the Wife be an Alien; for ſhe is ſub potgſtate viri, and by the 


184. 198. R. Mar. pl. 150. D. 1 Vent. 427, 8. 
= Otherwiſe, if the Parents go beyond Sea without Licence. R. Cro. 
E.. z. 

Hy 0. ſtay there after the Licence determined and then have Iſſue. R. 
Coo. El. 3. Vide 1 Sid. 198. 5 

or, if the Father was not a Merchant. Q, 1 Sid. 198. But Huſſey ſays, 
generally, That he who is born there, if his Father and Mother are Engliſb, 
ſhall inherit. 1 R. 3. 4. 4 | 


W tural Subjects, are Natural Born Subjects to all Intents : Provided they re- 
ceive the Sacrament in ſeven Years, and take the Oaths in one Month 
after. „ Gi 3 | N 
= So by the Sr. 7 Ann. 5. The Children of all Natural Born Subjects, born 
cout of the Ligeance of the Queen, her Heirs and Succeſſors, ſhall be deemed 
W Natural Born Subjects. — And this Clauſe was not repealed by the Sf. 
10 Ann. 5. 


6 Ann. Sc. and bring Certificates of receiving the Sacrament in ſome Pro- 
teſtant Congregation in three Months before, ſhall be Natural Subjects. — 
But this was repealed by the S. 10 Ann. 5. to all Naturalized after 
= 4 Feb. 1711, 3 . 

Buy the St. 4 Geo. 2. 21. The St. 7 Ann. 5. is explained, to Children, 
= whoſe Fathers at their Birth were Natural Born Subjects of England, or 
Great Britain; but not, to Children, whoſe Fathers at their Birth were at- 


z to the Penalties of High Treaſon or Felony, or were in the Service of any 
= Foreign State in Enmity with Great Britain. 


(B. 2.) A Perſon naturalized. 


King, whoſe Parents at the Time of their Birth be at the Faith and Lige- 


common Law, Partus ſequitur Patrem. R. Cro. Car. 602. Per three J. 


== By the Sz. 29 Car. 2. 6. All born out of the King's Dominions between 
14 June 1641. and 24 March 1660, whoſe Fathers or Mothers were Na- 


And all Perſons, who ſhall take the Oaths, and ſubſcribe the Declaration 


. tainted of High Treaſon in England, or Ireland, or liable on their Return, 


1 BB So, if an Alien be naturalized; he ſhall be to all Intents as a Natural Vide for De- 


W Subject, and ſhall inherit as if he had been born within the King's Ligeance, n, ei, 


0. i „ 
I a Man take an Alien to Wife, and afterwards ſell his Land, and his 


wWite be naturalized, ſhe ſhall be endowed of the Lands fold before her 
= Naturalization. Co. L. 33. a. | 5 | 


L. 129.2. 1 Vent. 419. 

Jo, his Brother. 2 Rel 9999 | | 
Naturalization can only be by Parliament. Co. L. I29. , 1 
Vent. 419. | * MO NOT AN <q0Y 


— 


If an Alien be naturalized, a Son born before ſhall inherit to him, Co, 


i. 40 8 +3: Not 


(D. 1, &c.) 
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1 Vent. 417. Cb. L. 31. b. 


e 


Vent. 413. Tho' the Elder has a Son a Natural Subject. R. 1 Vent. 43 


. 


Nor can one be naturalized for Life only, or, to him and the Heir, os 8 If a 
his Body, or, upon Condition ; for being naturalized, he is abſolutely 05 one pu 
for ever. Co. L. 129. 4. per Mont. 2 Rol. 95. Vide 2 Cre. 539. 1 8. 

If he be naturalized by the Parliament of England, he will be a Natur ide t 
Subject alſo in Ireland. Vau. 291. 


But if a Man be naturalized by the Parliament in Feland, he hai ,,, Wi a 
be a Natural Subject, nor can inherit in England. R. per 3 J. Tirry ay | Uncle 
2 Vent, 4. 2 Jon. 11. Pau. 278, 9. 2 Keb. 601. Cart. 185. 15, me 1 


197. Declared by the &. 10 V. 3. 1. W ther 
Or, by the Parliament in Scotland. 1 Sid. 197. Yau. 278. | SLaccs 
By the Sr. 7 Jac. 2. No Perſon ſhall be naturalized, unleſs he hath . Z 

ceived the Sacrament within a Month before the Bill exhibited, and take th 

Oaths of Supremacy and Allegiance in the Parliament Houſe, before th 

Bill twice read, which the Lord Chancellor, or Lord Keeper may adn, 

niſter, if the Bill begins in the Upper Houſe, and the Speaker, if it beg WG 

in the Houſe of Commons. | 2 | SVG 
So, if a Man be naturalized, he ſhall not have collateral Abilities, will. | collat 

out ſpecial Words, to do that which he could not have done, if he had ben by, tl 

born within the King's Ligeance : As, he ſhall not be enabled to inbert the fa 

to his Anceſtor, if he was an Alien. 1 Vent. 420. 1 Sid. 197, | Ts 
If a Man naturalizet was a Baſtard, he cannot inherit. 2 Rol. gz, 11, 
Or, if he was of the half Blood. a Rol. 93, 113. 
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(c) What Things an Alien may do; what ut. 


(C. 1.) When he may inherit ; when not. 


N Alien cannot inherit to his Father, who is a Natural Subject, tho 
he be born in lawful Marriage. Co. L. 8. 4. 

Nor can the Son of an Alien inherit to his Grandfather, tho' the Son 
be a Natural Subject; for he muſt inherit mediante patre. I Vent. ib. 
Nor can the Son, or Deſcendant of an Alien inherit to the Brother of the 
Alien being a Natural Subject. 1 Vent. 413, 416. . 

So no one can inherit to another, who derives his Blood or Relationſſip 
the other through an Alien: As, a Nephew cannot inherit to an Uncle, « 
econtra, where the Father is an Alien. 1 Vent. 416, 418. Fide infra. 
And if he be made Denizen, the Iſſue born before cannot inherit. 0. 
L. 8. 4. 7 Co. 7. a. Calvin, Vide Poft, (D.2.) N 

So an Alien cannot take by any Act of Law : As, an Huſband, being an 
Alien, ſhall not be Tenant by the Curteſy. 7 Co. 25. a. Calvin. Per Hal, 
1 Vent. 417. CD E oY 

A Woman Alien ſhall not be endowed. 7 Co. 25. a. Caluin. Per Hul, 


Nor ſhall an Alien be Guardian. Per Hale, 1 Vent. 417. 
Yet the King's Wife ſhall be endowed, tho' ſhe be an Alien. C. 


So the Wife of a Subject, who marries with the King's Licence. Sn. 
Co. L. 31.6. 1 Rol. 675. J. 15. Vide Stat. Rot. 8 H. 5. No. 15. 

But if an Alien be made Denizen, the Iſſue born afterwards may inherit | 
Co. L. 8. a. Vide Pot, (D. z.) . 

If a Man has Iſſue two Sons, and the Elder is an Alien, and the Young” 
not, the Younger may inherit. Cd. E. 8. a. R. by all the J. 1 Sid. 195. 


Hard. 224. ET if 


. 


one purchaſes, and dies without Iſſue, his Brother may inherit. Cont. Co. 
I. 8. a. Per 7 F acc. in Scaccario, 1 Lev. 60. 1 Sid. 198, 201. 
| Vide the Agecement for it by Hale, 1 Vent. 413. D. Ney 159. R. 2 Cre. 
539- Godb. 275. 2 Rol. 93, 113. Pal. 13. 
50, if the Brother be dead. leaving a Son, the Son ſhall inherit to his 
Uncle; for where the meſne Anceſtor, either dead or alive at the Time of 
& the Deſcent, is inheritable, his Son fure Repreſentationts ſhall inherit; 
W otherwiſe, where the meſhes Anceſtor is not inheritable. R. per omnes in 
E Scaccario, 1 Vent. 413. inter Collingwood & Pace. 
| But if there be two Brothers, the one an Alien, and the other a Mw 
W tural Subject, who purchaſes, and dies without Iflue, the Alien has Iflue a 
| Sor» a Natural Subject, the Son ſhall not inherit to his Uncle. R. per om- 
nes. 1 Sid. 195. 1 Vent. 413. Collingwood & Pace. Vide ſupra. 
{ Yet now, by the Se. 11 G 12 V. 3. 6. All natural born Subjects may 
| inherit, and make their Pedigree by Deſcent, from any Anceſtor lineal or 
| collateral, attho” the Father, or Mother, er other Anceſtor of ſuch Perſon, 
E by, throngh, or under whom they derive their Pedigree was an Alien, in 
| the fame manner, as if ſuch Anceſtor was naturalized, or natural born. 
If an Alien married an Heireſs, who. was a Natural Subject, the Iſſus 
might before this Statute have inherited to his Mother, tho' not to o his Fa- 
W ther. R. 1 Sid. 201, 1 Vent. 422. 
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0. 2.) ) When he may purchaſe, 


Ss Fan Alien purchaſe Lands or Tenements to him and his Heirs, he takes 
| the Fee-fimple, but upon Office found it goes to the King, who ſhall have it 
= by his Prerogative, of whomſoever the Lands are holden. Co. L. 2.6. 
= If an Alien purchaſe to him and the Heirs of his Body, he is Toaant' in 
= Tail. D. g. C& 14r. 2 Rol. 3217. 
3 And if he fuffer a Common Recovery, and afterwards an Office is found, 
che Recovery is good to bar the Remainders. R. 4 Leo. 84. 

f an Alien purchaſe an Eſtate for Life, the King upon Office found ſhall 
have it. Co. L. 2.6. 

= co, if he purchaſe a Term for Years. Co. L. a. 6b. 


47. 4 Leo. 82. 
= And if an Alien die, the Law veſts the Freehold and Inheritance i in the 
= King. Co. L. 2. B. 

If an Alien and another purchaſe jointly, and the Alien dies, the other 


1 ſhall not have the Whole by Survivorſhip, but the Kin en h 
Z Moiety. 1 Leo. 47. 4 Leo. 82. 40 5 47 Chg 


ſ (c: 4 
If an Alien Friend purchaſe a Copyhold in the Name of A. in Truft 


for him and his Heirs, the Kin ſhall have the Truſt. 
138. Vide Poſh (C. 3. e . 


195 B. Vide Lud. 34. 
r, an Alien Friend, who afterwards bee mes an En 
1 = 0 emy. VT 1 Rol. 


By the S. 7 R. 2. 12. No Alien ſhall pur haſe Be 
Realm, without Licence of the King. F * 


an Houſe for his Habitation. Co. L. 2. 7 I Rol. 194. J. 
2. 5. in marg. for he ſhall take only at Will. . e 


But his Purchaſe is only ad proficuum Regis. 7 Co. 25. a. Caluin. 1 FR? 


Yet till Office found, the Moiety ſurvives. 5 Co. 52. . Vide Po | 


So, if an Alien Bae take a Bond, the King ſhall have it Semb. 1 Ro. 


But an Alien Friend, being a Merchant, may take an Eſtate for Years i in 


| I : Otherwiſe, 
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If an Alien has Iſſue tw) Sons born within the King's Ligeance, and the 


the Name of 


2s ES FF LE OL N. 
Otherwiſe, if it be Land, Meadow, &c. not nece for "His Habit: 
Co. L. 2.6. 1 Rol. 194. J. 27. thy TO 

Or, if he be an Alien Enemy. Co. L. 2.6. 

Or, if he be no Merchant, tho' he be in Amity, - Co. L. 2, b. I Ry 
194. 1 o. 

"And Fa an Alien Friend, being a Merchant, depart the Realm, his Tem 
for Vears in an Houſe for his Habitation goes to the King. Co. L's 1 
I Rol. 194. J. 21. Dan. 321. Dy. 2. b. in marg. 

So, if he die; for it does not go to his Executor or Adminiſtrator, (, 

"EEE IC 194. J. 23. 
Let, by ſome, he may deviſe Goods, and Leaſes by his Will. Bend. z), 
1 And. 2 3 

So an Alien Embaſſador may take a Houſe, Land, &c. for Years, G 
Car. 8, 9. 

By the S'. 27 Ed. 3. 2. Merchants Strangers, not Enemies, may fach 
dwell in the Realm. Dy. 2. b. in marg, 

So, if a Statute be acknowledged to an Alien, he may have the Land 
upon an Extent on the Statute, and the King ſhall not take it, Dy, 2. 
in marg. 

So a Corporation may . * the Head of the e Corporation be mn 
Alien. 2 Roll. 93. 


(C. 3.) If an Alien purchaſe a Copyhold, or Land in the Name of another in 
A Purchaſe in Truſt for himſelf and his Heirs, the King ſhall have it. Argued but nt R, 
a Truſtee. ., 24 Car. 1. 1 Rol. 194. J. 35. Dan. 321. Al. 15. R. Hard. 495. 
But if an Alien purchaſe i in the Name of a Truſtee, the King cannot be 
intitled by Inquiſition ; for the Eſtate in Law is in the Truſtee, not in the 
Alien; but he muſt ſue in Chancery to have the Truſt executed. K. 1 kd, 
194. ] 40. 534. J. ro. Al. 16. Hard. 4 Dan. 321, 2. 
So an Alien cannot have a Copyhold, becauſe the King ſhall not haue i, 
and therefore it will eſcheat to the Lord of the Manor. Dy. 2.6. in nung. 


(C. 4. 5 Various Diſabilities, 


But an Alien born, has no Ability to make a Feoffment, Grant, u 
Leaſe. Co. L. 42. b. for Hhe Pee Irony Leawood. be. 
So an Alien cannot be ſeiſed to the Uſe of another; for he cannot be de 
creed to execute it. 1 Co. 127. a. Chudleigb. 
So, if the King, before Office, confirm his Eſtate, which he has pu- 
chaſed, that does not make his Title indefeazable. Dub. 1 Le. 4. 
4 Leo. 82. 
So an Alien cannot ce the Ratios of an Uk at Common Law, 
of a Truſt now. Al. 15. 
So, if the Poſſibility of a Term for Years be limited to A. for Life, ad 
* 24 Part of afterwards to B. who is the Wife of an Alien; it does not veſt in the Alen. 
2 Med. Ca. Vide Eq. Ca. 104. * | 
So by the St. 12 & 13 V. z. 2. No Perſon born out of Eng land, S;efland, 
or Ireland, and not of Engliſb Parents, (tho' naturalized or —_ Denizen) 
ſhall be capable to be of the Privy Council, of either Houſe of Parlamei, 
or to enjoy any Office, or Place of Truſt, Civil or Military, or to hart 
2 N of Lands, Sc. from the Crown to himſelf, or any in T 
or him, 
If an Alien purchaſe, tho' the King 3 1s intitled, yet the Eſtate does 10 
veſt in him till Office found. R. 5 Co. 52.6. | 


Fot 


So, 


Bu 


= ScCrivi 


Vi 


i N. 


For till Office, the Alien is ſeiſed. 1 Leo. 47. 4 Leo. 82. Vide Ante, 
9 if an Alien uy a Subject purchaſe jointly, they are Jointenants, and 

he Survivor ſhall hold 'till Office found. 5 Co. 52. b. 1 Leo. 47. 
| 4 Leo. 82. „ 
= an Office to intitle the King to the Lands of an Alien 1s not good, 
i it be under the Exchequer Seal; for it ought to be under the Great Seal. 
R. 5 Co. 52.4. Mo. 325. | 

Vide Peſt, (C. 7.) 


(C. 5.) When he may ſue; When not. 


. So an Alien Enemy cannot have any Action Real, Perſonal, or Mixt. 
W Dj. 2.5. 19 Ed. 4. 6. 2. I Rol. 195.6. Semb. Ow. 45. 

Nor can an Alien Friend have any, except a Perſonal Action. Dy. 2.6. 
= When it may be pleaded in Abatement that the Plaintiff is an Alien born, 
ide Abatement, (E. 4.) ” | be | 

But, if an Alien be within the Kingdom with a Safe-Conduct, or under 
me King's Protection, he may have an Action, tho' his King be in Enmity, 
R. i Sal. 46. R. Cro. El. 683. R. Mo. 431. 

= So, a Turk, Infidel, &c. is not a perpetual Enemy, but may have the 
Privilege of a Friend. 1 Sal. 46. „„ 1 . 
An Alien Friend may have all Perſonal Actions, for his Goods, or Pro- 
perty. 1 And. 25. Vide Dy. 2.6. | 


A tbtt Aua e. 


Conduct, or any other, by attacking his Perſon, ſpoiling, &c. his Ship or 
WE Goods, the Chancellor, with any Juſtice of the one Bench or the other, 
WE ſhall upon a Bill of Complaint make Proceſs againſt the Parties to Anſwer, 
and for Reſtitution, &c, | 1 


K . 


do an Alien may diſpoſe of his Perſonal Goods by his Will. 2 Rel. 94. 
_ 1 4d. a5. 5 e 5 
Miay be an Executor, or Adminiſtrator. R. Cro. Car. q. * 
Tho' his King be in Enmity. Adm. Cro, El. 683. whe oe: 


3 | Trade in England, unleſs as Servant to a Subject, on pain to forfeit all his 
= By the fame Sr. He ſhall not make any Cloth, nor put any Wool to 
= work. | 5 5 
| By the ſame 57, He ſhall not ſell in Groſs, but by Retail. 
= By the Sr. 1 R. 3.9. and 14 H. 8. 2. He ſhall not take any Servant, or 
Apprentice, unleſs his Son, Daughter, or a Subject born, on pain of 20/. 
| by the St. 1 R. 3. 9. and of 10/, by the Sr. 14 H. 8. 2. Nor by the Sr. 21 
E. 8. 16. above two Servants Strangers at a Time. bh 


By the Sf. 14 H. 8. 2. He ſhall not keep above two Journeymen, not 
© Subjects, on pain of 10/. — 


vor any lett him ſuch, on pain of 51. 
But by the St. 22 H. 8. 13. A Common Baker, 


Scrivener, are not Artificers. 
Vo I. I 


4 P Nor, 


So, an Action for Slander. R. Per four J. Williams cont. 1 Bul. 134. 
r... „. 8 


| 5 (C. 7.) What other Privileges an Alien ſhall have; What not. 


By the St. 1 R. 3. 9. An Alien Artificer ſhall not remain, or uſe any 


By the St. 32 H. 8. 16. , 13. He ſhall not take any Meſſuage, or Shop, 


Brewer, Surgeon, 'or 


32 


k 6 0 be 2 2 6 
= By the Sz. 31 H. 6. 4. If a Subject offend againſt any Stranger on the In 8 
Sea, or in any Port of the Realm, there being by Way of Amity, or Safe- 35 


| calle 2 
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Nor, a Vintner. R. 3 Mod. 94. 
By the Sr. 12 Car. 2. 18. No Alien ſhall be a Merchant, or Factor; in th 
Plantations. : 

So by the Sz. 15 Car. 2. 1 5. An Alien may ſet up a Trade to dreſ 
Hemp, Flax, make Twine, or Nets for Fiſhery, or Cordage, and Tape 


1 
FR Se. 32 H. 8. 76. J. 9. Every Alien ſhall be ſubje& to th 


1 

By the Se. 27 Ed. 3. 2. Aliens not Enemies, may ſafely dwell in th 
Realm. Dy. 2. in marg. © 

So an Alien Artificer may hire a Stable, &c. if it be not a Shop, or Mar. 
ſion. 1 Sand. 8. 1 Sid. 309. 

By the Sr. 21 Fac. 19. Aliens ſhall have Advantage of the Statuts 
againſt Bankrupts. 

By the Courſe of the Exchequer, the Son of an Alien, tho' born with 
' the Realm, being a Merchant, ſhall pay the Cuſtoms and Duties, 
Alien, for the firſt Generation. Litt. 140. Agreed Hard. 3 1 

Vide Trade, (A. 1, &c.) 


(C. 8.) Trial per medietatem Lingue. 
In an Action by an Alien againſt an Alien, by the St. 27 Ed. 3.8. th 


_ Inqueſt ſhall be by all Aliens. 


And by the ſame Stat. and the S. 28 Ed. 3. 


if ſo many be to be found in the Vicinage, otherwiſe by ſo many as are to 
be found, and the reſt Denizens. 
13. Tho' the King be Party. 


And this, by the St. 28 Ed. 3. 
And this Privilege has always been allowed ſince theſe Statutes in all Plaz 


and before all Juſtices, if it was demanded. Dy. 


I 44. 
If the Alien was Plaintiff, as well as if Defendant. Dy. 144. 6. and 144. 


in marg. 
| And if the Defendant does not pray a Venire Pacias de medietate lingua, 
the Plaintiff may. Dy. 144.6. 

So, if a full Inqueſt does not appear, there ſhall be a Tales de nei 


ngue. R. Poph. 36. 


Or, if the Aliens only make Default, fo many Allens may be added upon 
the Tales. Poph. 36. 


And by the St. 8 H. 6. 29. Want of Freehold ſhall be no Challenge, 


where the Trial is per medietatem lingug. 

But if the Defendant does not pray a Venire Facias de medietate lingit, 
> * mw_ not; for a Trial fer probes et legales homines will be good 

28. 4. 144 

So in High Treaſon, the Trial ſhall not be per medietaten lingue. l. 
Dy. 144. 6, 145. 4. 

Nor, where an Alien ſues as ; Adminiſtrator, or Executor, en auter Lo 
if the Inteſtate or Teſtator was not an Alien. R. Cro. El. 275. * 26.0, 


in marg. 
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13. If one Party be Alen, 
and the other Denizen, the Inqueſt before all Juſtices ſhall be by Half Ale 
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(D) Dentzen. 


(D. 1.) By whom made, and how. 


HE King only has the Prærogative to make any Alien to be a De- /ide How na- 
nizen. 7 Co. 2 5. 6. Calvin. 2 Rol. gg. 12 
And cannot grant this Prærogative to any other. 7 Co. 25. b. 2 Rol. 93. 
= The uſual Manner of a Denization is by Letters Patent. 7 Co. 6. 4. 
(ain. „ | 
= 5 it may be by Parliament. 7 Co. 6. a. Calvin. 
= Or, by Conqueſt ; for if the King conquers another Kingdom, all his 
W Subjects are immediately Denizens of that Kingdom. 7 Co. 6. 4. Catum. 
= The King may make any one a Denizen for Life, 7 Co. 6. 4. Calvin. 
Per Mont. 2 Rol. 95. 2 Cro. 539. Co. L. 129. a. 1 
== Or, only for Years. 2 Cro. 539. _ 
= Or, for himſelf and the Iſſue of his Body. 7 Co. 6. a. Calvin. Per Mont. 
2 Ro. 95. Co. L. 129.0. N 5 
= Or, for him and his Heirs, generally. 7 Co. 5. 6. Caluin. 
= So he may make one a Denizen for a particular Purpoſe; as, quod in qui- 
= ſlam Curiis audiatur ut Anglus. Co. L. 129. 4. | : 
sS8o he may make one a Denizen, upon Condition. Co. L. 129. 4. 
_ 7 Cv. 6.4. Calvin. 5 

= And by the Sr. 32 H. 8. 16. All Aliens made, or to be made Denizens, 
W ſhall be obedient to the Statutes of the Realm; and in the Letters Patent 
of Denization, a Proviſo ſhall be inſerted, That they ſhall be ſo. 
But this Proviſo does not make a Condition; for if he do not Homage, 
nor be obedient to the Law, he ſhall be puniſhed as the Law requires, yet 
his Denization is not void. R. 1 Rol. 195. E. Lane 58,9. 


» 
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(D. 2.) The Privileges of a Denizen. 


_ If a Man be made Denizen, he ſhall have the Privileges of a Subject 

born 4 parte paſt: As, his Iſſue born after his Denization may inherit to 

him. Co. L. 8.9. ; 
hut if a Man be made Denizen, his Iſſue born before ſhall not inherit to 

him. Co. L. 8. 4. 5 

= lf the Father be a Subject born, and his Son an Alien; tho' he be made 

Denizen, he cannot inherit to his Father. Per Hale, 1 Vent. 419. Co. 

1. 8. a. . | 

If a Father, a Subject, has Iſſue two Aliens, who are made Denizens, 


and the one dies without Iſſue, the other cannot inherit to him. R. 
1 Vent. 419. 


= So, if the Grandfather be a Subject, the Father an Alien and made De- 
= nizen, the Son a Subject born, and the Father dies in the Life of the 
Grandfather, the Son cannot inherit to his Grandfather. 1 Vent. 419. 
Tho' born after the Denization of the Father. 1 Vent. 419. 
If a Wife be an Alien, and after Alienation of Lands by her Huſ- 


hy, made Denizen, and then the Huſband dies, ſhe ſhall not be endowed. 
r go | | Do 
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forfeited, but a Fi ine pa in Chancery by due Proceſs, for the Alienation 


without Licence, by a.reaſonable Extent. 


to ſand ſeiſed, &c. 


Sav. 65. 


ili N. 


(D. 3.) Who ſhall not be a Denizen. 


But if the King grant an Office to an Alien, that does not make 
Denizen ; for it ſhall not enure to two Intents. 3 Leo. 243. 

So, if an Alien immediately after his Birth comes into England, 1, 
there continues all the Time afterwards, | it does not make him a Denize 
1 Rel. 195. . 16. p 


him q 


A L. 1 E TY A FT: I ON. 


(4) Altenation, By the King's Tenant. 
(A. i.) When it ſhall not be, without Licence. 


Y. the Common Law; no Fine was paid- for an Alienation without the 
King's Licence. Co. L. 43. St. Pr. 27.6. 

But when by the St. M. Ch. cap. 32. it was provided, That none (hull 
give or ſell more of his Land, than that of the Reſidue the Lord may hue 
his Services, a Fine was claimed by the King, if his Tenant aliened with- 
out his Licence. Co. L. 43. a. 
And by the St. 1 Ed. 3. 12. it was enacted, that the Land ſhould not be 


without Licence. | 
By the Sr. 17 Ed. 2. 7. The King has uſed to rate Serjeanties, zlened 


The uſual Fine, for an Alienation without Licence, was the Value of the 
Land for a Year. 2 Inſt. 67. Sav. 16. | 

And the Fine, for a Licence of Alienation, was the third Part of the An- 
nual Value, 2 Int. 67. Sav. 16. 

So, by the &. 34 H. 8. 5. J 13. the Fine for a Pardon of an Alienation 
made by a Deviſe. | 

The Fine for Alienation ſhall be paid by every "Tenant of the King, who 
holds 7 in Capite, 

If he has only a Reverſion in Fee, and aliens without Licence: But the 
Fine, if there be Proceſs againſt the Tenant for Life, and he by Plea 
ſhews his Eſtate, ſhall not be levied upon him, R. Sav. 17, 65. Vit 
2 Inſt. 67. 

So it ſhall be paid, upon an Alienation by Way of Uk upon a a Covenant 


If the Heir make a Birgain and Sale by Indenture inrolled, or levy 4 
Fine, tho” it be before Livery ſued. © Sav. 32. — 

If there be an Eſtate-Tail, and the Tenant in Tail make ſeveral Alien 
tions, and afterwards it is conveyed to the Iſſue in Tail, who is remitted; 
the Fines for the Alienations made, continue a Charge upon him. 


"TOE — | „ 


EC 


And all the Lands of the Alienor, as well as the Land aliened, are liable 
co this Fine. 4 Teo. _— 


VY 


6 When it may. 


But for Alienation of Land held of the King, as of an Honour, and not 
in Capite, no Fine was due. Bro. Alienation 11. 

Nor, for the Alienation of the Tenant Paravail, where the Meſne held 
of the King. 

== So, if there was a Licence, or Pardon of Alienation to the Feoffees, 
Sc. no Fine ſhould be paid for any Uſe, which ariſes out of the Eſtate of 
che Feoffees. 

= So Tenant for Life ſhall not be charged with the Fine, for the Allenition 
of him in Reverſion. R. Sav. 17, 65. 2 Inft. 67. 

Nor, Tenant in Dower for the Alienation of her Huſband ; for ſhe claims 
Paramount. Vide Sav. 65. 

= So now, by the Sr. 12 Car. 2. 24. All Fines for Alienations, Seizures, 
= and Pardons for Alienations are taken away, and diſcharged from 24 Feb. 
= 10 : 

I Bat 3 it is provided, that this ſhall not be conſtrued to take away any 
WE Fines for Alienation due by particular Cuſtoms of particular Manors, and 
WE Places, other than Fines for Alienation of Lands holden immediately of the 
EKing in Capite. 


(3) Auenation by ve the Tenant of a Common 
A OE erfon, 


o, by the particular Cuſtom of any Manor, the Lord ſhall have a Fine 
upon the Alienation of his Tenant in Fee. 14 H. 4. 1. 2. 

But a Cuſtom, to pay a Fine of a Vear and an Half's Rent of the Whole, 
upon the Alienation of any Part, is not good. 2 Vent. 134, 5. 


580, a Cuſtom to pay a Fine, upon an Alienation by : a Tenant only for 
1 Life Semb. 2 V ent, 135. | 


' Alienation of Copyhold. 
Vide Copyhild, (I. 1,—M. 2.) 
Alienation by a Corporation. 
Vide Franchiſes, (F. 18.) 
By Huſband and Wife. 
Vide Baron and Feme, 65 I, &c.—P. 1.) 


By Tenant in Tail. 


Vide Di iſcontinuance, (A. 4, &c.—B. —C, I, &c. —Eſlates, (B. 
n TT:) „ 


Forfeiture by Alienation, 
Vide Copyhold, (M. 2 )—Por feiture, ( A. 1, bre.) 


Voz. I. 4 Q 5 ALIMONY. 


Pr 


ALIMON Y. 
Vide Chancery, (2 D. 1, &c.) | * 

5 other 1 

Crown, 
and ſet 


Local Allegiance ; for he has his Protection. 7 Co. 5. 5. 6. a. Cabin. 


in the Leet, Cu. L. 68. 3. 172. 3. 7 Co. 6.5. 7. 4. Calvin. 1 Bul. 199. 
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(A) Allegance ; When due. MW”: 

LLEGIANCE, or Ligeance, is the Lawful Obedience, which , n 

Af b ue ma. Mer. 
IM. | l qt : | 4 

And it is due preprium quarto modo to the King, omni, ſoli, et 6, 9 

7 Co. 12. a. Caluin. „V | | Eve 

It is due to the King, in his Natural Capacity. 7 Co. 10. a. Cahn. the Pr 

So Allegiance is due from a Natural Subject to the King in all Pas of the 

and all Kingdoms. 7 Co. 7.6. Calvin. For he has always the Kin: or Sec 

Protection. 7 Co. 9. b. Calvin. | | 3 Biſhox 

Tho' he hath abjured the Realm, 7 Co. . ö. Calvin. by De 

So Ligeance is Naturalis, Acquifita, vel Localrs. 7 Co. 5.6. Cabin. = Th 

As, every Subject born, immediately upon his Birth ought to pay . Jud 

tural Allegiance to his Sovereign, and is called a Natural Liege-Man, « tz receiv 


King is ſaid to be his Natural Liege Lord. 7 Co. 4. ö. 5. a, b. Cakin 
So a Man naturalized, or made Denizen, acquires a Ligeance to the 
King. 7 Co. 5. 5. Calvin. Vide Alien, (B. 2.—D. 1, &c.) 
So a Man, who comes under the Dominion of the King, ought to pg! 


And therefore, if an Alien Friend come into England, and commit Tre 
2 the Indictment ſhall be contra Ligeantiæ ſue debitum. 7 C. 6.1. 
in. 
But Ligeance is Reciprocum Ligamen, quia ficut Subditus tenetur ad led. 
entiam, ita Rex tenetur ad Protechiunem. 7 Co. 5. a. Calvin. 
So an Alien Enemy, if he comes into the Realm, does not owe any Al- 
legiance, and cannot be indicted for Treaſon ; but ſhall be puniſhed by the 
Martial Law. 7 Co. 6.6. Calin. 


| () Oath of Allegiance, &. 
(B. 1.) By the Common Law. 


IV the Antient Law in the Time of King Arthur, and afterwards fei 
ved in the Time of King Edgar, every Man of the Age of twelve 
Years or upwards ought to have been ſworn to the King in the Tourn, cf 


But an Alien ſhall not be ſworn in the Leet. Pal. 14. A 1 
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(B. 2.) By Statute Law. 


ow, by the S. 1 El. 1. .. 19. Every Archbiſhop, Biſhop, and other (B. 2) 
. 44 n and Officer, And every Judge, Juſtice, Mayor, and N to 
W ther Temporal Officer, And every Perſon, who has Fees or Wages of the 57% Ohre, 
W Crown, ſhall take the Oath of Supremacy, and Fidelity, therein declared K. 7.) 
nnd ſet forth. > | 
= So, / 24, 25. Every Perſon, before he ſue Livery, or Ouſter le main, do 
Homage, be received into the Queen's Service, take Orders, or any Degree 
nin the Univerſity. | 9 : , 
50, by the Sr. 5 Eliz. 1. ſ. 5. Every Schoolmaſter, Publick or Private 
Teacher of Children, Bencher, Reader, Utter Barriſter, Antient of any 
WT Houſe of Court, Principal of any Inn of Chancery, Attorny, Prothonotary, 
WT Philizer, Sheriff, Eſcheator, Feodary, and all Perſons admitted to any Office 
at Common Law, or other Law, ſhall take the ſaid Oath. 
= By the S. 3 Fac. 4. The Oath of Allegiance is preſcribed : 
And by the Sr. 7 Jac. 6. All Perſons above 1 8, of whatever Sex or 
WE Degree therein intended, ſhall take it, viz. Every Archbiſhop and Biſhop, 
before the Lord Chancellor or Lord Keeper: OT oa 5 
An Eccleſiaſtical Judge or Officer, before the Archbiſhop, Biſhop, or 
Ordinary of the Dioceſs, where he exerciſes his Office: Fa 
= Every Perſon of, or above the Degree of a Baron or Baroneſs, and all of 
che Privy Council, and the Preſidents of Wales, and the North, before four 
W of the Privy Council, of whom the Lord Chancellor, Treaſurer, Privy Seal, 
W or Secretary to be one ; or, if above thirty Miles from London, before the 


W Biſhop of the Dioceſs, or ſuch whom the Lord Chancellor, or Lord Keeper, 
= by Dedimus Poręſtatem ſhall authorize : | 
= The Servants of the King, Queen, or Prince, &c. before Lord Steward, Cc. 
= Judges, Juſtices of Peace, Sheriffs, or other Officers of Juſtice, or who 
receive a Fee of the King, before Lord Chancellor, or Lord Keeper, Trea- 
ſurer, Admiral, Warden of the Cingue Ports, Chief Juſtice of B. R. or C. B. 
= Juſtices of Aſſiſe in the County where they reſide, or other whom the 
Lord Chancellor or Keeper ſhall authorize : | 
Mayor, or other Chief Officer of a Corporation, before ſuch who admi- 
niſter the Oath of Office: Aldermen, and Under Officers, and every Free- 
man of a Corporation, before the Chief Officer in the open Hall; 
All of the Houſe of Commons, before their Entry into the Houſe in 
every Parliament, before the Lord Steward, or his Deputies: _ | 
== Maſter of the Ordnance, Lieutenant of the Tower, and Mint Maſter, the 
four Principal Officers of the Navy under the Lord Admiral, before Lord 
Chancellor, or Lord Keeper, or Lord Admiral: And all Officers, &c. of 
che Tower, before the Lord Lieutenant of the Tower: 
Voice-Admirals, Captains, and Soldiers in the King's Ships before any 
wo of the ſaid Principal Officers of the Navy : e 
2 All Perſons, having the Charge of Forts, &c. Captains of Soldiers within 
che Realm, before Juſtices of Aſſiſe, or two Juſtices of Peace: —_— 
= Doctors, Advocates, and Proctors of the Civil Law, and their Clerks 
= before the Biſhop of the Dioceſs where they reſide : i 


All, who ſue Livery, or Oufter le main, before the Maſter, or Surveyor, 


W or Attorny of the Court of Wards, in open Court: 
= vSerjeants at Law, Servants to the Judges, and Officers in Serjeant's Inn 
| before one of the Chief Juſtices, or Chief Baron: | a 


All Subjects in Inns of Court, and Principals and Treaſurers of Inns of 


Chancery, before the Benchers, or Readers of the ſaid Houſes : And all 
| I | 


admitted 


ö - Aa NN GRE 
admitted into Inns of Chancery, before the Principal, or Treaſurer, and A 
tients, or four of them, in their open Halls: 5 hi 
Prothonotaries, Filizers, Officers, Attornies, and Clerks of an 
Record, before the Judges of the ſame Court : | 
— Clerks of Chancery, and all Officers of Chancery, before the Maſter of 
the Rolls, or two Maſters in Chancery : ' . 1 
Parſons, Vicars, and Curates, and Others in Orders, Schoolmaſters nd 

Uſhers, before the Biſhop of the Dioceſs, or Ordinary, in open Court: 
Vice-Chancellors of both Univerſities, Heads of Colleges and Hy. 
Proctors, and Beadles, before the Senior Maſters in Convocation : Any 
others promoted to any Degree, before the Vice-Chancellor in the Cy, 
gregation Houſe : All Fellows, and Scholars of Houſes, before the Head d 
ſuch Houſe, in the open Hall: e . 

Doctors of Phyſick, or admitted into the College of Phyſicians, beſor 
the Preſident of ſuch College. e 

By the Sr. 25 Car. 2. 2. All Perſons admitted into any Office, Civil q 
Military, or who ſhall receive any Salary, Fee, Fc. by Patent, or Gnu 
from the Crown, or have any Place of Truſt, or in the Navy, or Serie 
in the Houſehold of the King, or Duke of York, ſhall take the ſaid Oat 
of Supremacy and Allegiance the next Term, or at the next Quarter &. 
ſions of the Place where he reſides. x 

So, by the St. 1 W. & M. 8. All Perſons, required to take the aforeſil 
Oaths, ſhall inſtead take the Oaths thereby preſcribed. 

So, by the Sf. 7 & 8 W. 3. 24. All, who ſhall act as Serjeant, Cou- 
ſellor, Barriſter, Advocate, Attorny, Sollicitor, Proctor, Clerk, or No. 
tary, not having before taken the ſaid Oaths, ſhall incur a Præmunire. 
By the St. 13 & 14 V. 3. 6. and 1 Ann. 22. All in Office, &c. (a h 
the St. 25 Car. 2. 2.) and all Eccleſiaſtical Perſons, Members of Collys 
and Halls in either Univerſity, of the Foundation, (being 18,) all teaching 
Pupils in the Univerſity or elſewhere, School-maſters, Uſhers, Teacher 
ſeparate Congregations, all who act as Serjeant, &c. (as by the S. 1&8 
W. 3. 24.) ſhall take the Oath of Abjuration in three Months after Al- 
miſſion to ſuch Place, or Practice, in one of the Courts at WYeftminfrr, 
or at the Quarter Seſſions of the Place where he reſides ; or at the nat 
Term or Quarter Seffions, tho' after three Months. 3 5 
So, by the Sr. 6 Ann. 14. and 8 Ann. 15. All Officers, Civil and M. 
litary in Scotland ſhall take the Oaths of Allegiance, Aſſurance, and Ab- 
ration in the Courts of Seſſion, Juſticiary, or Exchequer of Scotland, or Cui 
ter Seſſions there; or in Chancery, B. R. C. B. or Exchequer in Englavl. 

So by the St. 1 Geo. 1. 13. All Perſons in Office, &c. (as by the K. !. 
Ann. 22.) Conſtables, Writers in Scotland, being in London, or Weſiminji, 
or thirty Miles Diſtance on 1ſt Day of Michaclmas Term, ſhall take tit 
Oaths in Chancery, B. R. C. B. or Excheguer the ſame.Term, or otherwie 
before 23 January, at the Quarter Seſſions of the Place where he (hall 
reſide on 1 Dec. 1715. And all who come after into Office, &c, ſhall 00 
ſoo in three Months, | . 
Buy the Sr. 2 Geo. 2. 31. It is ſufficient, If any take the Oaths bee 
the End of the next Term, or before next Quarter Seſſions, tho' not win 
three Months; or if beyond Sea, within four Months after Return; 
all Omiſſions before, pardoned.— 80, by the St. 4 Geo. 2, 6. Omiſſions of 
ſuch, who take the Oaths before 23 Jan. 1731. By the St. 6 Geo. 2. 4 
before 29 Sept. 1733. By the Sr. 7 Geo. 2. 10, before 29 Sept. 17% 
By the Sf, 12 Geo. 2. 6, before 28 Nev. 1739. OF RP 
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By the St. 5 El. 1. The Biſhop may tender the Oath of Supremacy and (B. 3.) 
Allegiance required by 1 El. 1. to any Spiritual, or Eccleſiaſtical Perſon 0, 
within his Dioceſs. 3 = 

And the Lord Chancellor, or Keeper may grant a Commiſſion to tender 
it to any therein named. . . 

The Commiſſioners may tender the Oath to all, tho' not named by their 

Commiſſion. R. Ray. 445. | 
= Tho' they are not Miniſters, or Officers mentioned by the Act. R. 
= By the St. 3 Face 4. .. 13. The Biſhop, or two Juſtices of Peace may 
W tender the Oath of Allegiance therein required to any convict, or indicted 
W for Recuſancy, or who hath not taken the Sacrament twice the Year paſt; 
and may examine on Oath Perſons unknown, who paſs through their 
W County, and if they do not deny being Recuſant, and not having received 
te Sacrament, may (if not Noblemen or Noblewomen) tender them the 
WE {aid Oath, —So Juſtices of Aſſiſe, and Gaol-Delivery. R. Skrm. 11. 
And / 41. Six of the Privy Council, whereof the Lord Chancellor, 
Treaſurer, or Secretary of State to be one, may tender to Nobility, 
By the Sr. 7 Jar. 6. ſ. 26. Any of the Privy Council, or the Biſhop of 
che Dioceſs, may require any Nobleman or Noblewoman of 18 Years of 
Age, or any two Juſtices of Peace of the County, or Corporation, may 
require any other Perſon of that Age to take the faid Oath : And, if any 
Baron or Baroneſs, of that Age be indifted, or convicted for not coming 
W to Church, or receiving the Sacrament, three of the Privy Council, of whom 
W the Lord Chancellor, Treaſurer, Privy Seal, or Secretary to be one, ſhall 
require ſuch Oath : And, if any of that Age, and under that Degree, be fo 
indicted or convict ; or, if the Miniſter, Conſtable, and Churehwardens, or 
any two of them, complain to a Juſtice of Peace where the Perſon ſuſpected 
W dwells, one Juſtice of Peace ſhall require it. Ng | 
| So two Juſtices of Peace may iſſue a Warrant againſt any one, to bring 
bim before them, in order to take the Oath. R. 12 Co. 190, 
= But a Conſtable, upon ſuch Warrant, cannot break open a Houſe to 
W take him, 12 Co. 131. 1 N 
By the S. 1 V. & M. 8. Perſons ſhall take the Oaths there preſcribed, 
before thoſe enabled to tender the former O ats. 

So, by the Sr. 7 & 8 W. 3. 27. Thoſe, who may lawfully tender the 
Oaths, may tender, or ſummon any to take the ſaid Oats. 
So, by the Sr. 1 Geo. 13. / 10. Two or more Juſtices of the Peace, or 
amy appointed þy the King by Order in Privy Council, or by Commiſſion 
W under che Great Seal, may tender the ſaid Oaths to any they ſuſpect to be 
dangerous, or diſaffected to the Goverment. 5 

| Bo, /. 11. by Writing under ther Hands and Seals, they may ſummon 
| any to appear before them at a certain Time therein appointed, to take the 
| faid Oaths : which Summons ſhall be ſerved on him, or left at his Dwelling 
| or uſual Abode, with one of the Family, a DHS e eee 


| By the St. 1 Eliz. 1. He, who obſtinately refuſes the Oath there pre- (8.4) 
| ſcribed, ſhall loſe, for his Life only, every Eccleſiaſtical or Temporal Pro- The Penalty. 
| motion, or Office, or Benefice he had at the Time of the Refuſal, 
| By the St. 5 Eliz. 1. He, who refuſes it, when he ought to take it, or 
it is tendred, incurs a Præmunire. 1 Bul, 197. RES 
So, by the Sr, 3 Fac. 4. .. 14. If a Perſon refuſe the Oath therein pre- 
ſcribed, when tendred by the Biſhop or two Juſtices, or to be examined 
| upon Oath, (unleſs Noble,) they may commit him to Gaol without Bail, 
1 48 — till 
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etill next Aſſizes or Quarter Seſſions, when the Oath ſhall be aga 
A Feme Covert ſhall be committed only till ſhe takes the Oath, 


when tendred by fix of the Privy Council, incur a Præmunire. 


or Head, or Fellow of any College, &c. ſhall be ſuſpended, and if he neg. 


Convict, and to forfeit and be proceeded againſt as ſuch. 


the Oaths, &c. Vide in Pleader, (2 S. 28.) 


A. L644 01 1 Ne K. 
| in tendred 
and if refuſed, the Refuſer, (unleſs Noble,) incurs a Premunire, * 


And Noblemen or Noblewomen (other than Femes Covert ) refuſing 


By the St. 7 Fac. 6. ſ. 26, 27. Refuſers to take the Oath duly tendrea 
ſhall be committed to Gaol without Bail, by thoſe empowered t | 


o tender 
till next Aſſiſes, or Quarter Seſſions, where the Oath ſhall be again tends 5 


and a Refuſal incurs a Præmunire, (except Femes Covert, who tall b. 
committed *till they take it;) And ſuch Perſon is incapable of any Office 
Sc. (being no Office of Inheritance, or Miniſterial Function) or to pragit 
the Common Law, Phyſick, Surgery, or as Apothecary, or other Liberal 
Science, till he take ſuch Oath. | 5 


So he ſhall be committed for a Refuſal, tho' he be a Lord of Parliament 
D. 12 G. 131. 1 


By the Sr. 25 Car. 2. 2. ſ. 4, 5. A Perſon thereby required to take the 


Oaths, who ſhall neglect or refuſe, ſhall be zpſo facto incapable of Office, 
or Employment: And if he executes it after ſuch Neglect, he forfeitz o 
Conviction 5007. and ſhall be diſabled to ſue in any Court of Law c 
Equity; to be Guardian, Executor, or Adminiſtrator ; to take a Legacy 
or Deed of Gift; or bear any Office within the Realm. | 

By the Sf. 1 W. & M. 8. Any Perſon having Office Civil, or Militry, 
not taking the Oaths before 1 Aug. 1689, or ſooner, if required, his Office 
ſhall be void: And an Archbiſhop, Biſhop, or other Eccleſiaſtical Perſon 


le& in fix Months after, ſhall be deprived, and his Office void: And, if 


any other refuſe them when duly tendred, he who tenders them ſhall com. 


mit him, unleſs he pay to the Poor a Sum not exceeding 40s. And ſo, if 
he refuſe three Months after, unleſs he pay a Sum not exceeding 10), nor 
leſs than 51. and be then bound to his good Behaviour, and to appear at the 
next Aſſizes; where, if he refuſe, he ſhall continue bound, and be in- 
capable of Office Civil, or Military. © | 1 
And, by the St. 7 & 8 F. 3. 27. Any, who refuſes the ſaid Oaths when 
tendred, or to appear when lawfully ſummoned, &c. ſhall, till he take the 
ſaid Oaths, be liable to the Penalties of a Popiſh Recuſant Convict; And 
the Perſon tendring them ſhall record the Name, Surname, and Abode cf 
the Refuſer, and the Time of the Tender or Default, and certify it to ti: 
Juſtices of Aſſiſe, and they to the Exchequer. 


So, by the Sz. 1 Geo. 13, ,. 7. All, who refuſe to take the ſaid Otis 
in the Places, and at the Times preſcribed, ſhall be 7pſo facto adjudges 
incapable to enjoy their Offices, or any Profit appertaining to them; al 
every ſuch Office ſhall be void. : 
And by / 10, 11. Any, who refuſes the Oaths tendred purſuant to that 
Act, or to appear at the Time to which ſummoned or at the next Quart” 
Seſſions, and there take the ſaid Oaths, ſhall be adjudged a Popiſh Recuſant 


How the Conviction ſhall be for the Penalty, for a Neglect or Refufil o 


But by the Sz. 1 El. 1. ſ. 26. If any, who had an Office of Inherita"% 
after Refuſal took the Oath preſcribed, he ſhall be deemed in like Eſtit, 
5 of the ſaid Office, as before his Refuſal. Vide ſupro, d. 

„ | 

So, by the ST. 1 W. & M. 8. A Perſon refuſing the Oaths at the Ar 
{izes was incapable of Office, and to continue bound to his good Bela 
viour, only till he took the ſaid Oaths. e 95 

2 f | 807 


re 
S0, if a Man take the Oaths at the Adjournment of the Seſſions, it is 
| ſuffcient. Semb. Lut. 909, 911. 


A%L1AaKD E. 
"FI ide Prerogati ve, (B. 3.) 


A L L OW AN GE. 


Allowance in Eire. 
Vide Abjuration, (D) — Franchiſes, (C) 


Allowance of Council. 
Vide Parliament, (L. 27.) 


0 


A...E . 
Vide Money, (B. 2.) 


A MBASSADO R 


(A) AmbaCadoz: 


IA. 1 ) Who ſhall ſend one; and who not. 
N Ambaiſiudor i is a Perſon ſent by one Sovereign to another; Sith Au- 


153. 


And therefore, one who has not Sovereign Authority, cannot ſend an Am- 
baſſador to another. 4 Inſt. 1 53. mh 1 5. et p. I. 2. c. 18. 7. A 


As, a Subject, tho' he be very great. Moll. De j. mar. 129. 
Nor, a Vice-Roy. Moll. de jur. mar. 129. 


| Nor, one who was formerly a Sovereign, but is now deprived of his 
E | Royale by W N or otherwiſe. Moll. de j. mar. 1 30. Gro. de. j. 6. et 
p. J. 2. c. 1 


Nor, Pirates, or Robbers, ni 7 7 fide datd jus nanciſcuntur. Gro. 4 J. 7 ef 
J. J. 2. e. 18. |. 2. 


But the Princes of Germany may ſe nd Ambaſſadors for their Principa- 
 lities ; for they are Sovereigns. Moll. de j. mar. 129. 


mar, 129. 


— 


And 


thority by Letters of Creden ce, to treat upon Affairs of State. 4 Inst. 


And the Hans Towns; for they are Free Imperial Cities. Mul. de j. 
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* 


1 any, chat are in \ Part Subject, in FOR . fro . TEE 
fint fubditi S J. l. Gp. I 2. c. 1h foe. 4 
Legati, miſſi per hos qui ſunimi 1 non 1 compotes, non jure Genin 


| OP jure Civil: — Gro. de j J. b. & P. / 2. c. 18, 4 2. 


A. 2.) Who ſhall be; and who not. 


A Perſon ſent by a Sovereign with Letters of Credence to another! i; an 


Ambaſſador, tho“ he be named only Envoy, or Agent. 4 Inf. 1 53. 


But, if he has not Letters of Credence from his * he is not a 
Ambaſſador. 4 Inſt. 153. 

So, if he be not received, or admitted as an Ambaſſador, he has no By 
vilege as ſuch. Vide Moll. & j. mar. 130, 1. Gro. de j. b. & p. 1.2.1, 


Or, if he etindes aſter the Time limited for his Departure. 

And an Ambaſſador may be refuſed, in reſpect of him by whom fent- 
As, if the King, who ſends him, be in Armas againſt him, to whom le 
ſent. Gro. te; 5. & P. l. 2. c. 18. "NY. 1751 oo de j. mar. 131. 

Or, in reſpect of the Perſon himſelf, who is ſent : As, if he be no. 
riouſly flagitious. Gro. de j. b. & p. I. 2. c. 18. J 3. Moll, de j J. mar, Ii. 

If he be diſagreeable to the State, to which he is ſent, Gro. de . b. &, 
J. 2. c. 18. ſ. 3. Moll. de j. mar. 131. 

Or, in reſpect of the Melee, upon which he is ſent : As, if it be bo 
ſuitable to the Dignity of the State, or aſonable, Gro. de. J. b. & 5. 1 2. 
c. 18. / 3. Moll. de J. mor. 13 , 2 

But it is contrary to the Law of Nations, if an Ambaſſador be refuſed, 
without Cauſe. Gro. 204 5. & p. I. 2. c. 18. /. 3+ Moll. de j. mar, 13. 


(B) Privileges of an Ambaſſadoz. What arc a: 
__ lowed, What not. 


By FY Law of England, as well as the Law of Nations, an Ambar 
ought to be ſecure from all Injury, and Wrong. 4. Liſt. 1 5 3. 

Tho he be the Ambaſſador of an Enemy. 4 Aft. 153. 

Tho' he be outlawed, or a Rebel to the Sovereign to whom het is ſent; 


| when he is received as Ambaſſador. 4 Inſt. 153. 


And therefore, if an Ambailador infringes upon an Act of Parliament, or 
the mmon Law, or Cuſtom of the Realm, (if his Offence be not at the 
ſame Time againſt the Law of Nations,) he ſhall not be puniſhed. 4h 
283. R. I Kal. 17 5. Moll, de j. mar, 139. 

As, if he import Goods prohibited by Statute. Moll . J. mar. 1 139 

So if an Ambaſſador contract a Debt, his Perſon and Goods bt b 
ſciſed, but the Party ought to apply to him amicably, and if he refuſs 
&c. Reſort muſt be hay to his Sovereign, or = 1 Means as are uſed a- 
gainſt Debtors out of the Realm, Gro. de j . J. 2. c. 18. / 9. 

And now, by the Sf. 7 Ann. 12. A Wag — Proceſs, — 


Ambaſſadar, or other Foreign Miniſter, received as ſuch, or his D 
Servant, may be impriſoned, or his or their Goods may be diſtrained, ſeized 
Or attached. ſhall be void. 


And any, ſuing forth ſuch a or | proſecuting it as Attorny, or Sol 
licttor, or executing it as an Officer, and thereof convicted by Confeſion, 


one or more Witneſs, before Lord Chancellor or Lord Keeper, the Ch 


Juſtice of B. R. or C. B. or any two of them, ſhall ſuffer ſuch Penalty and 
bots eos Puniſhment as they ſhall. think fit. | Fe 


3 


nes s ADOR 

And therefore an Arreſt, and Bail-Bond given upon it, ſhall be avoided 
upon Motion. 2 Mod. Ca, 288. 5 
The Privileges allowed to an Ambaſſador extend to his Companions, if 
he does not give them up; and therefore, there ought to be a Petition to 
him to deliver them up. Gro. de j. b. & P. l. 2. c. 18. , 8. 

But by the Sr. 7 Ann. 12. That Act does not extend to a Merchant, or 
W Trader, within the Deſcription of any of the Statutes of Bankrupts, who 
W puts himſelf into the Service of any ſuch Ambaſſador. 
Nor ſhall any be puniſhed for arrefting the Servant of an Ambaſſador, 
unleſs his Name be regiſtred with the Secretary of State, and by him tranſ- 
WE mitted to the Office of the Sheriffs of London, and Middleſex, who Thall hang 
vp the ſame in ſome Pablick Place 'in their Office. hag 

So he ſhall not be within the Act, if he be not actually a Servant, tho 
be be Regiſtred. F, g. 200. 
= Yct it is not neceſſary, that he actually refide in the Ambaſſador's 
% 7 Þ O m 55 
hau, if an Ambaſſador commit a Crime contra jus Gentium, he ſhall be 
WE puniſhed as another Alien, without being — to his Sovereign. 4 
. 153. Vide 1 Rol. We 3 5 | 3 
As, if he commit High Treaſon agzinſt the Ring here. 4 If. 153. 
If he incite His to Rebellion. 4 f. 152. N 
So, if he commit Felony. 4 FH. 153. 
= So, if an Ambaſſador commit Adultery, or any other Crime againſt the 
Law of Nations, he may be proſecuted for it here. 4 ft. 153. | 
= So, if an Ambaſſador make a Contract which is good jure Gentium, he 
W ſhall anſwer for it here. 4 AH. 153. 

YH Vide Parliament, (L. 29.) 


AMBIGUITY. 
Vide Chancery, (3 A. 8.) — Parots, (A. 3 4.) 


(4) When allowed by the common Law. 


* 


priſion, in the Cafe ef the King. As, in Qare inpedit the 
| being preſentere, for, preſentare, was amended, NN b. 
= So, pre/entare ad Rectoriam, for, ad Erekeflam. 4 Liv. 12. 
do in an Information a ſmall | 

| Fide Poft, (2 C. 2.) 
| As, in the Title of the 
R. 3 Mod. 167. 


Vol. I. 


Origieal 


Record : As, Linien am Mart tins, for, ii. 


{ „ 4 * N \ 3 A 4 * A 4 . | RO 
Y the Common Law, an Amendment was allowed of a fmall Mif. 


Miſprifore might be ended. 1.Lev, 169. 


+45 þ 


77 . bn 
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2 Cro. 502. 


Continuance, or Eſſoin. 8 Co. 1 56. 6. 


to Warranty and who warranted to him. R. 8 Co. 1 56. 6. 


K. 1 Sal. 51. 


| lame Term; for then the Record is in the Breaſt of the Judge. 8 C. 1564, 


the Roll was well. R. 1 Sal. 51. 


| 4 Moa. 395. 


A N E N D M E 


So, in an Inditment for a Nuſance, where the Similiter was omi itted ; 
the Iſſue. 2 Rol. 59. 3 
And where, the Clerk of Aſiſe qui tam, &c. Similit Her, is omitted N. 


Where an Indictment againſt two is in the ſingular Numbe# 2 Bu. 
If an Indictment removed by Certiorari varies from the Original; 
Tranſcript only is returned. Dub. 1 Vent. 13. 
So a Miſpriſion of the Court itſelf was amendable : As, Non-Entry of a 


. 
for 10 


So, where the Jurata was entred between be Tenant and Vouchee, where 
it ou ght to be between the Demandant and Vouchee, whom the Tenant duch 


So, where Judgment in a Que Warranto was entred upon a Diſclaimer 
the Omiſſion of the Date of the Patent, was amended in the in grofling of 
the judgment. R. Cro. Car. 144. 

80 Miſawarding of Proceſs upon the Roll Was amnendable the ſame Term. 


So, if a Record 3 Was filed upon the File of another Term, 1 
might be rectified. Mod. Ca. 18. - 
So a Variance in the Record from the Original, Was nnch in the 


® when not. 


UT an Original at the Suit of a Common Perſon was not amerdble 
by the Common Law. R. 8 Co. 1 56. b. 
So a Miſpriſion of the Clerk was not amendable in another Tem by 
the Common Law; for then the Roll was the Record. 8 _ 157-0. 
Tho the Miſpriſion was only in the Proceſs. 8 Co. 1 


As, if an erroneous Proceſs was ſued, where the Award of Procek upon 


So a Miſpriſion in the Tranſcript of a Record, of an Attainder for Mur- 
der, certified by the Clerk of Aſſiſe, where the Entry of a Continuance ws 
om itted, ſhall "to be amended, the n being ſo penal. R. 1 N. 
196. A. Jon. 420. 

So the Ocniſfion of Words in a Judgm ent for Treaſon ſhall not le 
amended, tho' they were mentioned in the Minutes of the Judgment if 


(C. 2.) When by Statute. . Pꝛocels. 
UT by the S. 14 Ed. 3. 6. (which was the firſt Statute for Amend- 
ment) it was enacted, That the Miſpriſion of the Clerk in Procels, by 
3 a Letter or Syllable too little, or too much, be amended | in due 
orm 
And this rm only to the Proceeding out of the Plea Roll, after th 
Original, and before Judgment. 8 Co. 157.6. 
And extends to a Word, as well as a Letter or Syllable; for by the Mit 
priſion of a Syllable the Word was deficient. 8 Co. 158. a. 
So, to a Tittle. 8 Co, 158. 4. 
But the Statute 14 Ed. 3. 6. does not extend to the Roll itlelf but only 


to Proceſs out of he! Roll, viz, Writs which Iſſue in Proceſs out of the Re- 
cord. '  % 7 © * 


LW EN D n N. 

Nor, to Proceſs, which iſſues in a Criminal Caſe, R. 1 Sal. gr. 
By the Sf. 9 H. 5. 4- confirmed by the Sr. 4 H. 6. 3. Juſtices before 
| whom a Record is depending by Adjournment, Error, or otherwiſe, may 
amend Proceſs as long as ſuch Record 1s before them, as well after Judg- 
| ment.as been. i 1. 
And by the S. 8 H. 6. 12. confirmed by the St. 8 H. 6. 15. Judges may 

examine, and amend in Affirmance of Judgment, all that to them ſeems Miſ- 
priſion of the Clerk in any Proceſs, ſo that by ſuch Miſpriſion no Judg- 
ment be reverſed or annulled; except in Appeals, Indictments of Treaſon, 
or Felony, or Outlawry. . 2 
By the 57. 18 Elz. 14. After Verdict, no Judgment in any Court of Re- 
cord ſhall be ſtayed or reverſed, for any Default in Proceſs upon, or after 
W any Aid Prier, or Voucher; but this extends not to Proceſs on an Appeal, or 
ndictment. | 
; And by the Sr. 4 & 5 Ann. 16. All the Statutes of Jeofails ſhall be ex- 


WMhil dicit, and Non ſum informatus, in any Court of Record, and to any 
ſuch judgment after Writ of Inquiry executed thereon. Rs 
The Statute 8 H. 6. enlarges only the ſubject Matter of the Statute 
14 Ed. 3. 6. 1 Sal. 51. FF 
= If a Venire facias and Habeas corpora in Treſpaſs be in Placito Debiti, after 
Verdict it ſhall be amended. R. 1 Rol. 204. l. 33. 
= So, if after Et habeas ibi, theſe Words, Nomina Juratorum, be omitted. 
EK. 1 Rol. 204. I. 40. R. Hob. 68. Cro. El. 467. 
= Or, the Word, Habeat, in, quorum quilibet habeat 20l. R. 1 Rol. 204. 
Y Gr. the Word, Duodecim. R. 1 Rol. 204. J. 46. 

| Or, the Words, quorum quilibet. R. 1 Rol. 204. I. 50. 
Or, the Words, qui nulld affinitate attingunt. R. 1 Rol. 204. I. 52. 
= So, if a Diſtringas omit, or miſtake, the Day or Place or Aſſiſe, it ſhall 
be amended by the Roll. R. 3 Mod. 78. | - 
= Ifa Diſtringas was in the Time of Queen Eliz. and the alias Diſtringas 
= ſays, Juratores ſummonitos in Curid noftrd, tho' teſte'd in the Time of Kin 2 
James. R. 2 Cro. 162. | . | 


or Return. Vide Pg/t, (C.2.)—(F.)—(G. 1, 2.) 

= When it ſhall not be amended. Vide Pohl, (V. 1.) 

So a Miſpriſion, in Proceſs out of Chancery on a Statute-Merchant, ſhall 
be amended. Adm. 1 Rol. 198. J. 35. TR. 
= So, if the Diſtringas and Jurata are well, a Miſpriſion in the Niſi prius 
Roll ſhall be amended by the Plea Roll. 1 Sal. 48. 
= But a Miſpriſion in the Venire, Diſtringas, or Jurata, by which the 


rit, and then he has no Authority. R. 1 Sal. 48. R. 2 Cro. 162. 


(L273) Miſconveying of Proceſs. 


= By the Sg. 32 H. 8. 30. After Verdict in the King's Courts of Record, 
8 Judgment ſhall be given, notwithſtanding any miſconveying of Proceſs, and 
ſuch Judgment ſhall ſtand, without being reverſed by Writ of Error, or 
falſe Judgment, as if no ſuch Neglect had been. 7 8 
vo by the Se. 4& 5 Ann. 16. After Judgment by Confeſſion, Nihil dicit, 
Nen ſum informatus, in any Court of Record, it ſhall not be reverſed, 


— 


ended to Judgments entred after 1ſt Day of Trinity Term upon Confeſſion, 


Wen a Venire facias, &c. ſhall be amended, in the Name of a Juror, 


| Judge has not Authority to try the Cauſe, ſhall not be amended after 
Verdict: As, if a Diſtringas be of a Jury tres Trin. for tres Mich. niſi 
= 7. Holt 27 Jun. prius venerit; for it is impoſſible, quod Juden prius vene- 


„ 


3 


a 
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and no ſuch Judgment upon any Writ of Inquiry executed, ſhall be g, 
or reverſed for any Matter, which would be cured by any of the Statute; 
Jeofails, in Caſe of a Verdict. | =, | : 
And by the ſame Statute, All Statutes of Jeofails ſhall extend to all Suit 
for Recovery of any Debt, immediately owing, or any Revenue of he. 
Majeſty, and to all Courts of Record in the Kingdom. 
And therefore, if a Venire facias or other Proceſs be teſte'd before a 
pearance or Declaration; it ſhall be amended by the Roll, which is . 
Warrant for awarding the Proceſs. R. 2 Cro. 64. 458. 
So, if it be teſte'd die Dominico, which is not dies Juridicus. R. 2 (1 
64. 162. R. Cro. El. 183. Mo. 684. 3 8 
Or out of Term, or after Trial. R. 2 Cro. 162. R. Tel. 64. R. M.. 46; 
Cro. El. 467. Noy 57. „„ 
8 after the Return. R. Tel. 64. R. Cro. El. 203. R. 2 Cro, 442, 
R. Cro. Car. 38. Cont. 1 Ral. 200. J. 41. 44. 2 
Or, the ſame Day with the Return. R. Mo. 599. R. 2 Brownl, 102. 
So, if a Venire be awarded returnable tres Trin. and the Writ is ma 
returnable at a Day after or before; it ſhall be amended by the Roll. 
Cro. El. 761. Mo. 711. R. that it ſhall be aided by the Statute 18 El. 1, 
Cro. El. 767. 820. Mo. 696. = 
So, if the Award upon the Roll be, in Placito Tranſgreſſions, and the J. 
«ire be, in Placito Tranſgreſſionis ſuper Caſum. R. Litt. 54. 
But irregular and illegal Procefs ſhall not be aided: As, if a Super 
be Swag againſt a Defendant in an Information for Uſury. R. 1 Ad. 
EMS: e | 
Or, for Perjury. Dan. 352. 
Or, a Petit Cape in Ejectment. | 
Or, a Diſtringas, or Attachment in a Real Action. 
So Proceſs, which has not the Roll for warranting the Amendment, en- 
not be amended : As, if it be directed to the Sheriff, with a Blank fr 
the County. Per two Judges, Tel. 64. But R. that it may be amended by 
the Roll. 2 Cro. 78. Tel. bg. 5 . 
So, if the Venire upon the Record be returnable, at a Day after the Tem, 
R. Cro. El. 60 5. 5 | 
? If the Diſtringas be teſte'd upon a Day after the Return of the Jain 
3Þ | for it ought to be the ſame Day. Mod. Ca. 286 
; So, if the ſubſequent Proceſs be not warranted by the precedent, it ſul 
not be amended: As, if an Habeas Corpora Jurator ſummonit” in Cini 
noſtrd be in the Time of Q. Eliz. and afterwards a Diftringas goes in tit 
Time of K. James ad diſtringend Juratores ſummonitos in Curid niiri, l 
ſhall not be amended; for the Jury can only be ſummoned by the Ven, Wl 
which was in the Time of Q. Elix. R. 2 Cro. 89. 1 Rol. 199. 1.5 
If there be a Deftringas apponere decem Tales, it ſhall not be amended; Wi 
for there can be no Tales joined, but only to the Jury ſummoned by ti 
Venire. R. 1 Rol. 199. J. 49. | 
If the Venire facias was to the Coroner, and the ſubſequent Proceſs be b 
the Sheriff. R. Mo. 356. —— — — 
And by the S. 21 Fac. 13. After Verdict, no Judgment ſhall be ſtayed 
or reverſed, for that the Venire ſacias, Habeas Corpora, or Diſtringas is wut 
ed to a wrong Officer, upon an inſufficient Suggeftion, or that any Ju® 
who tried the ſaid Iflue, is miſnamed in Surname, or Addition in an of 
the faid Writs. | 
Nor by the S. 4 & 5 Arn. 16. Any Judgment in any Court of Reco 
on Confeſſion, Nihil dicit, Nen ſum informatus, or after Writ of Enquſ 


executed. 
e - at 


Nn N. 


At Common Law if a Man, rightly named in the Venire facias, was miſ- 
named in the Habeas Corpora, or Diſiringas, it was not amendable; for the 
Proceſs was diſcontinued. 9g Ed. 4. 14. 
But Diſcontinuance of Proceſs was aided by the Statutes 32 H. 8. 30. 
and 18 El. 14. and therefore if a Man be rightly named in the Venire, if 
his Addition vary in the Habeas Corpora, or Diſtringas, it was amendable. 


W 2. 1 Ro). 197. J. 25. „ 1 . 
50, if his Surname was miſtaken in the Habeas Corpora, or Diſtringas. 
W 8. 1 Rl. 196. J. 35. | | | 

gut before 21 Jac. 13. If the Venire facins was erroneous, tho' the Di/- 
W :ringas, Sc. was right, it was not amendable. 1 Rol. 204. J. 5. 
And now, tho' the Statute 21 Jac. 13. does not help, where the Chri- 
ſtan Name of a Juror is miſtaken, yet if a Man rightly named in the 
= /enire facias and Diſtringas Sam. H. be named Dam. H. in the Nomina Ju- 
WE trum, and fo called and ſworn upon the Record, if it appears upon 
W Examination, that he was the Perſon returned, and that there is no other 
of the ſame Name in the ſame Pariſh, and that he appeared ſuppoſing him- 
ſelf to be called Sam. H. and that the Clerk had the Diſtringas before him, 
= when he wrote the Nomina Juratorum, it ſhall be amended ; for it is but 
2 Miſpriſion of the Clerk. R. 1 Rol. 197. J. 5, 20. „ 
= When a Miſpriſion in the Pannel or Return of the Venire facias, 
Habeas Corpora, or Diftringas ſhall be amended, Vide Pet, (F.)—(G. 
W 1,2.) | e 55 ü . EIT, | 


) Oxiginal, and other Writ, - 


(D. 1.) Miſprifion of the Clerk therein ſhall be amended. 


A Y the St. 8 H. 6. 12. confirmed by the Sf. 8 H. 6. 15. Judges may 
xy examine, and amend in Affirmance of Judgment, all that to them ſeems 
= Mifpriſion of the Clerk in any Writ, &c. (except in Appeals, &c. and the 
WE Subſtance of proper Names, Surnames, and Additions, purſuant to the $2. 
IH. 5. in original Writs, Writs of Exigent, and other Writs containing 
WE Proclamation. ) of DI DOR Rs er e 

= And therefore, if the Clerk miſtake the Inſtructions given to him by the 
Party, this may be amended: As, if the Præcipe delivered by the Attorny 
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_ Præcipe A. Militi, alias dict, A. Genergſo, and the Curſitor makes the 


= Writ, Præcipe A. Generoſo, and the Capias and other Proceſs : di 
W to this; it ll be 9 11 R. 8 6155. 2 Rol. 198. J. Ke MSN 
S8o, if the Clerk had a Bond or a Copy of it for his Inſtruction, and he 
WW varies from the Copy, in the Writ. 8 Co. 159. 4. Vide Poſt, (T. 1.) 
= If the Inſtruction for a Formedon be, that the Land deſcended to A. as 
Son and Heir, and he omits the Word, Heir. 8 Co. 7» PL 
If the Inſtruction for a Mare impedit be, ad Ecclefiam, and the Clerk 
= write, ad Vicariam, or e Contra, I Lev. 2. R. Cro. Car. 74, 


tion of the Defendant. 2 Vent. 46. 


= Regs, and the Curſitor makes the Writ contra pac 
= 27: 49. | 1 23 nofram only. R. 


Ul 


If the Inſtruction be true, and the Curſitor miſtake the Name, or Addi- 
So, if the Inſtruction be for a Treſpaſs contra pacem noſtram et nuper 


342. 


facias. | R. 1 i Lev, 329. 


amended. R. 8 Co. 160. 2. 
5 Parts of the Record, Which are not ob 


/ „ by the Sz. 4 & 5 Ann. 16. Judgment on Confeſſion, Nibil fait, 


AK E N BM N T. 


5 ) Falſe Latin. 


So, if the Clerk as in writing a Word not Latin for Latin, it Chu 
be arnended; as, imaginavit, for, imaginatus . 8 Co. 159. b. 
So any falſe Latin ſhall be amended in a Judicial Writ, Count, Pleadir 
or Judgment. 10 Co. 133. 4. 
80, in an original Writ. R. 2 Sand. 39. vide in — (H. 2) 
So, in an Original in Ejectment, if he write, diviſit, for, dimifit, tho 4. 
vifit be Latin; for it was a Miſpriſion of the Clerk. K. I Rol. 198. J zu. 
Vaccaria, for. Vicaria. I Lev. 2. 
_— Number for the Plural, or 4 cars. R. 2 Bul. 35. 


„ Word of Courts.” 


=", if he adds, or omits a Word, &c. of Courſe: As, Dei gratia, in th 
Stile of the King being omitted, ſhall-be amended. 8 Cv. 160. a. 
Omiſſion of, Offenfurus quare nom . 8 Co. 160. 2. Mo. 5. 
Or, if he an Obvious : As, if a Writ to the Sherif; F 
za be directed Viceromiti Lond.” Pracipimus tibi, where it ſhould b 
vobrs, it ſhall be amended. R. 1 Rol. 200. J. 32. 
In an Habeas C or pura, if aſter Et hubeus ibi, the Words, Nomina Faratirn, 
are omitted, it ſhall be amended. R. 1 Rol. 200. J. 37. Vide Ante, (C. i. 
In a Quare Impedit if, ad, be omitted in che Words, que ad donation ſun 
ſpeftat. R. Cro. El. 119. 
So, if there are not 15 Days between che Teſte and Return of 2 Vain 


s, 


a 1 0. 4. Word FOLEY 


= ” a Narben be defaced by Moiſt, Sc. it may be amend, R. 
; Co. 160. 5. 
S0, if Words are obliterated by Negl igence in keeping, they may be 


And the Amendment ſhall be according, and conformable to the other 

iterated. 8 Co. 160. 4. 

So, if any Part of the Record be ftalen, it may be ee by other Put 
of the Record. R. 8 Co. 160. 5. 

& Otherwiſe; if there are to other Parts of the Record. or an Excmplizatin 

ta doi Sl for then X cannot ere 8 05%. 166. | 


By the St. 1 8 El. 14. Aer Vada l in any ue of Record, Judgment 
Thall not be ſtayed or reverſed for falſe Latin, Variance from the Regiſter, 
or other Default in Form in any Writ Original or Judicial, or for want of 
rit original or Judicial ; but this extends not 90 Appeals or Indidtments- 
Buy the St. 21 7, After Verdict, &e, ] udemen t {hall not be flyel 
or reverſed fot lee Thee tween the Ociginal Writ or Bill, and the Declart- 
tion, Plaint, or Demand i in Form only; except Appeals and Indictments. 
Nor, by the St. 16 & 17 Car. 2. 8. for lack of Form, or other Matters 
L mn the Right of the Suit, or whereby the” Iſſue or T ral I 
ter | 


Non fum informatus or after Writ of Inquiry, ſo as there be an Orig! 
Writ, or Bil, and Warrants of Oy duly filed. Nor 


FRE DHEN T 
Nor, 1 the St. 5 Geo. 13. for any Defect in Form, or Subſtance] 
And therefore, where falſe Latin was not amendable after the St. 8 H. 6. 


8 05. 159.6; 
e it ſhall now be amended. 


b. 6.) Default of an Original. 


| * Default of a Bill in B. R. for it is in the Nature of an Original. R. 
4 Hob. 264. Jon. 304. Vide Cro. El. 286. Cont. 


= 7. 304 
AH 7 80 = Miſpriſion of one Original for another is aided for it is but Form: 
As, Summonitus, for, Attachiatus. Sem. 2 Cro. 108. Cre. Car, 91. Dub. 
180. 423. 

80 the Default of a Diſtringas ſhall be aided. Sal, 


454. 
& But a Suit upon a penal Statute in B. R. by Bill, where by the St. 18 BI, 55 
tit ought to be by Information or Original, is not helpt. R. Cv. El. 77. 


| Stat. does not extend to it, R. 2 Cro. 198. 


So the Default of a Plaint in an inferior Court, tho” in the Nature of an 


8 Original, ſhall not be aided. R. 1 Sal. 266. 


Nor, Default of an Original, or Bill, and Warrant of Attorny, unleſs it be 
| after Verdict; for the Statute 4 & 5 Ann. 16, does not extend to it. 


2 Mod. Ca. 285. 


| Chief Juſtice that none is filed. R. 2 Med. Ca. 284, 369. 


( D. 7.) Small Valens 


| Soa Variance between the Writ and Count in a ſmall Matter, Was evo 
ble before the St. 21 Jac. 13. As, Whorewood in the Writ, was Horewood 


” the Count, and amended ; for it is the lame in Sound, R. 1 Rel, 199. 
S /. 30. 


So an immaterial Omiſſion, as, ad Valentiam, i in an R. 2 Gr, 6 4. 


Z or other Proceedings. 


(D. 8. | But not a material TE OY 


But a material Variance between the Bill, or Original, and the Decl. 
toon is not aided. Vide Pleader, (C. 14.) 


or reverſed in any Court of Record for any Variance in any Writ from the 
Declaration, or other Proceedings. 


Yet if, upon Diminution alledged, the Original certified be in one Colin. 


in the ſame Cauſe ; but rather that there was no Original, and that is aided. 
Cont, R. 2 Cro. 479. R. acc. 2 Cro. 655, R. 2 Gro. oo Court aru*. 


Lat. 225. R. Pal. 394. Dub: Pal. 428. 
So, if the Original. Certified be of a former Toms and (other Parte, 


-— - 


So now, the Default of an Original is helpt: As, of a Summons in Dower. 


But it was not helpt before the Statute 18 El. 14. Vide Hob. 264. 


So, attachiatus, for, ſummonitus in an inferior Court is not aided ; for the 


Nor ſhall be filed, after Error for this Cauſe, and a Certificate by the 


5 
So now, by the Sr. 5 Gee, 13. After Verdict. Judgment ſhall not be ſtay 
= cd or reverſed, for any Defe& in Form or Subſtance, in any Bill, Writ, Qri- 

| ginal, or Judicial, or any Variance in ſuch Writs from * Declaration, or 


Yet by the St. 5 Geo. 13. After Verdict, no Judgment hal be ſtayed 


ty, where the Action was in — it ſhall not be intended the Original 


Cro. Car. 327. * 
8 But 
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34+ 


Urn. prone was ae uno Me eſuagre. K. Sal. 52. 


2 Cro. 135. 1 Rol. 289. J. 25. 


A M E N D M E N T, 


But where the Original certified varies only in the Name of the Par 
it ſhall. be taken for the Original in the ſame Cauſe. R. 2 Co. 187 
Yel. 108. g 

So, if it varies only in the Time of the Action. R. 2 Car. 272, 282 


(D. 9.) Nor Ignorance of the Clerk, or Miſinformation. 


So Igriorance of the Clerk, or Default of true Information ſhall nat 1, 
amended. Vide Poft, (V. 1, 2.) 
So, a falſe Date, or Mi priſion in it; as, duodecno, for, duodecing, N 
1 Lev. 2. 
So, if the Date in a Writ of Covenant for a Fine be after the Deding 
for the Caption of the Fine. R. 1 Sal. 52. 
If there be not 15 Days between the Teſte and Return; for it does 1, 
proceed from the Miſinformation of the Client. R. Sho. 2 
If a Scire facias upon a Judgment in Ejectment be de 2 Me eſſuagiis and the 


® Warrant of Attoꝛny. 
0 1.) When Failure, or Miſpriſion ! in it ſhall be E 


Y the Se. 8 H. 6. 12. Judges may examine, and amend in Affirmance 
of Judgment, a Miſprifion of the Clerk in a Warrant of Attorny, 
And by the St. 18 El. 14. After Verdict, no Judgment ſhall be ſtayel 
reverſed for want of a Warrant of Attorny. 
Nor by the Sr. 21 Fac. 13. By Reaſon, that the Plaintiff i in Ejedmat ar 
other Perſonal Action, being an Infant, appeared by Attorny. 
So by the St. 4 5 Ann. 16. All theſe Defects, but want of Warrant of 
Attorny, are helpt after Judgment by Confeſſion, Nil dicit, Non fun iir. 
matus, or after Writ of Inquiry executed. 
By the Common Law, the Default of Entry ak Filing his Warrant df 
Attorny would be Error. Dy. 180. 4. 22 5. 4. 330.4. 303.0. 
So a Miſpriſion in a Warrant of Attorny. 
So now, ſince the St. 4 & 5 Ann. 16. Judgment by Nil dicit, or Ne fm 
repo will n erroneous, unleſs there be a Warrant of Attony duly 


5 2.) When not. 


But if a Warrant of Attorny was filed, tho' not entred, it will not be 
Error. 
So, if it was filed of any Term. 2 Cro. 2 
So for avoiding Error, the Court will give Liberty to file it at any Tine 
before Judgment. Vide Attorny, (B. 8.) 
In E B. the Warrant of A ſhall be filed upon + a  diſtin® File. . 
1 Sal. 88. 
In B. R. it was entred upon a particular Roll *till Fac. 2. when jr 
Wrig 955 Ch. J. it was ordered to be entred upon the Top of the Plea Roll 
I Sal. 88, 
SO a Warrant of Attorny ſhall be amended ; if it was, A. pont Joco ſu B, 
attornatum ſuum, where it ought to be, A. Executor of C. for it ſhall be - 
tended a Warrant in the ſame Adiion, when no other is . 


80 


A M E N D M . 


80 a Default in the Declaration by Omiſſion of the Words, fer attorna- 
| tum Jon; may be amended by the Plea Roll. ' R. 1 Sal. 8 8. 


(F) Panel. 


Y the St. 8 H. 6. 12. Judges may amend, Sc. a Miſpriſion of the 
Clerk in any Panel, &c. 

If a Man rightly named in the Venire facias and Habeas corpora, was 
| miſtaken in his Surname in the Panel to the Habeas corpora, and ſo ſworn, 
it ſhall be amended, if upon Examination it appears to be the fame Perſon 
returned. R. 1 Rol. * J. 40. 197. J. 40. 55. R. 5 Co. 42. 6. 

| So, if he was miſtaken in his Chriſtian Name. R. 5 05. 42. b. Codwel. 
| 1 Rol. 198. J. 5. Jon. 448. Cro. Car. 563. 

= So, if the Sheriff annex the Panel for one Action, to the Diftringas for 
another, it ſhall be helpt; for it ſhall be as a Default of the Writ of Diſ⸗ 
= ring2s. R. 2 Cro. 396. 3 Bul. 179. 

50, if a Man rightly named in the Venire be named in the Diſtringas by 


n P 9 . 
nnn... ³Ü—i1àAu ⅛ anre'. © nome pc, 
ET IM 4 * * A 1 
: | 


| | for, Stock, Haſtin, for, Haſtings, Se. Semb. 2 Rol. 168. 
= So, if a Name be miſtaken in the Dzſtringas; as, Baſkerfield, for, Baſher- 
4 will, it may be amended without Examination of the Sheriff by the Sz. 


Diſtringas. Semb. 2 Rol. 168. 

= Or, in an Habeas corpora Furatorum: z as, the Executrix of H. Wade, for, 
T. Wade. R. Cro. Car. 32. 

But if he was not returned by the Sheriff, it ſhall not be helpt : As, 

if 23 are returned in the Venire facias, and in the Habeas corpora the 2 


and alſo another are named, and the other is ſworn ; it ſhall not be helpt. 
4 R. 9 302. 


the St. 8 H. 6. 12. * may amend, Sc. a Mifprifion of the 
Clerk in any Return. 

= By the Sr. 8 H. 6. 15. A Miſpriſion or Default in the Return of any Pro- 
ceſs made by Sheriffs, Coroners, Bailiffs of Franchiſes, or any , Ta. 
in a Letter or Syllable too much, or too little. 


: So, if an Annuity be retained, Nihil per quod attackiari teſt, where i 
\ ſhould be, per quod ſummoniri poteſt. Kit. 279. 6. of 1 


in the Venire, upon Proof, that they were diſtrained. Kit. 279. b. 

If the Sheriff upon the Diſtringas Jurat return too . Alles, it ſhall 

be amended. Kit. 279.6. | 
Or, if he return Iſſues upon a Man not named in the Difringas 

Kt. 279. b. 

hut an Omiſſion of the Return ſhall not be amended : R. 5 0. 45. b. as, 

i the Habeas Corpora be album breve. R. Mo. 868. 


Nor, an Omiſſion of the Name of the Sheriff, before the St, 21 Jac. 13. 
ER. 2 Cro. 188. R. 5 C. 41.6. 


| | contra, R. 5 Co. 36.6, Nel. 15. 


And by the Sr. 18 El. 14. After Verdict, no Judgment in any Court of 


Record ſhall be ſtayed ſed, by R 
oO yed or rever y eaſon of any ue or r infuſlt- 


Vor. I. 


| a Name of the like ſound, tho' different Spelling, it will be well: As, Sale, | 


; 8 H. 6. as a Miſprifion of the Clerk; for the Venire is the Warrant for the 


If four Names are omitted in the Return of the D: Nringas, Which were . 


Nor, a Return by the Sheriff where it ſhould be by the Coroners, or & 


4 U Nor, 
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346 


K. Heb. 70 


or reverſed, for that any Juror who tried the Iſſue is miſnamed in Surname 


ſo as the Writ be proved to be returned by the Sheriff, or other Office: 


; ment: by Confeſhon, Nihil dicit, 


1 J. 35. 


2 Go. 457. 
b R. — 


T. 
Nor, by the 5. 4& 5 Am. 16. After Judgment by Confeſſion, Nik 
dicit, Non ſum informutus, or wen a Writ of Inquiry is executed. 
If the Return upon a Venire facias was right, but the Returnupon th 
Habeas corpora or Diſtringas was defective, it was amendable by the On 
of 18 El. 14. 1 Kol. 204. J. 30. | 
So, if there was no Return upon the Habeas corpora or Diftringas, for th 
Venirr furias is the principal Proceſs. R. 1 Rol. 204. J. 15, 25. 
Or, the Name of one Coroner only to the Return, where there are mary 


r, . R. 2 Tro. 534. 
Bo, if upon 2 duggeſtion of a Drugſtæuit by two Executors, the Sherif 
turns an as to one, and ſays nothing as to the other, it ſhall þ 
amended; far it was only an inſufficient Return, R. 1 Sal. 363. 
| So, if the Return be only to Part of the Writ. R. Cro. Car. 3 12, 1, 
But if there was no Return upon the V enire facias, it was not amendih 
till the Statute 21 Fac. 13. R. 1 Rol. 204. J. 10. | 

So now, if the Sheriff makes no Return to a Scire, Fieri, Inn, 


againſt en acer upon a e ſuggeſted, it mall not be amend 
* 3 


(G. 2 ) Miſpriſion in the Name of a Juror. 
By the Sr. 21 Jac. 13. After Verdi@, &c. no Judgment ſhall be ſued 


or Addition on the Return of the Venire facias, Habeas corpora, or Dijirins, 
ſo as upon Examination it be proved to be the fame Man, who wx 
meant to be returned. 
Or, for that there is no Return of the Kid Writs, ſo as a Panel o te 
Names of the Jurors be returned, and annext to the ſaid will, —- 

Or, for that the Sheriff or other Officer's Name is not ſet to the ſaid Rem, 


Nor, by the SF. 16 & 17 Car. 2. 8. for that the Sheriff's Name is not r- 
turned upon the original Writ. 

Or, for that no Pledges, or but one Pledge, is returned on the cin 
Writ, Bill, or Declaration. 


And by the Sr. 46 5 Am. 16. Theſe Im s are aided after julg- 
now fn — 


or upon which a Vit 

of Inquiry is executed. 
If the Name of a Juror was miſtaken in the Return, the Sherf mf 
come into Court and amend it. 1 Rol. 196. J. 51. 

But mull the rar. 21 Tac. 23. The Court could not amend after the Da 
of the Sheriff. R. 1 Rol. io 1. 45. 
80 a Miſpriſion in the Vill where the Juror was, between the Veni and 
Difrringas, was not material. R. 2 Cro, 353. 457. . R. 1 Nl. 19) 


1 N or, a Miſpriſion in the Sans, where they were of the fame Sound. 
K. 2 Go. 354. 
Nor, a Miſprifion i in the Surname, where it was the ſame Perſon, l. 


Nor, an Abbreviation i in the Chriſtian Name: As, Era, for, Dau 


(4) du 
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3 (H) Uenue. ? 
(H. I.) From what N eighbourhood the Jury (hall come 5 


) Y the Sr. 21 Jac. 13. After Verdict, no Judgment ſhall be ſtayed, or 
reverſed, by Reaſon * Viſe i is in ſome Part mifawarded, or ſued out 
of more or fewer Places than it ought, ſo as ſome one Place be right 
named. 
Nor, by the S. 1 681 7 Car. 2. 8. for that there is no right Venue, ſo as 
W the Cauſe were tried by a Jury of the proper County or Place, where the 
= Action was laid. 
= By the Common Law, the Jury ought to come out of the Neighbour- 
hood of the Pariſh, Town, Hamlet, or Place known out of a Town, Er. 
WE which was neareſt, or in which the Matter to be tried was allcdged by the 
We Record. Co. L. 125. 4. 
W And therefore, if a Matter be alledged, within a Pagiſh i fach a County 
or City, Gc. the Jury ſhall come from the N eighbourhood of che Pariſh, 
por that is more certain than the City, &c. and it ſhall be intended to con- 
brehend but one Town, unleſs the contrary appears. Co. L. 125. 3. 
II it be alledged within a Manor, the Jury ſhall be de uicineto of the 
Manor. Co. L. 125.6. R. Jon. 320. 
kf it be alledged in H. and afterwards, in the Pariſh of H. aforeſaid, the 
3 _ ſhall be from H. for it ſhall be intended the ſame Place. R. 
H | | 
If there be an Obligation to B. in London with Condition, that A. go 
from York to London; and Iſſue upon this, the Venue ſhall be from London, 
EK. 2 Cro. 137, 150. 
ff an Offence be alledged in an Information at G. in Kent, the Venire 
We ought to be awarded from G. R. Hard. 19. 
Ik it be alledged in King-Street, Gc. in the Pariſh, or Manor, &c. of . 
W the Jury ſhall be from the Neighbourhood of King-Street ; for every Place 
W alledged generally ſhall be intended a Town, if nothing be added to declare 
the contrary * then this will be more certain than the Pariſh Manor, Sc. 
= Co, L. 125. A 
= In Ejectment, if the Leaſe be at M. for Land in Z.. . n eg, 
che Venue ſhall be from L. M. Cro. El. 7. po n Not gu 2 
So, if a Matter to be tried, be alledged in n Towns, the Ve ue 
W ſhall be from all: As, if a Preſcription be traverſed for a Way from B. to 
C. and fo to D. the Venue ſhall be from B. and C. Jon. a. 
If che Iſſue be, whether Land in. A. be within the Manor of B. the 
= Venue ought to be from the Manor, and from A. for it ought to be as 
large as the Inquiry upon the Iſſue to be tried. 1 Sid. 19. R. 2 CY. 8. 
So, where a Treſpaſs is upon Land in A. and the Defendant pleads Not 
guilty. to Part, and to the Reſidue juſtifies for Tithes, as Rector of B. within 
which A. lies. R. 2 Cv. 87. 
If a Treſpaſs be ſuppoſed at I. and the Defendant juſtifies by Warrant 
| at B. and the Iſſue 4 upon the de Son Tort, &c. the 1 ſhall be from 
V. and B. R. 2 Cro. 43, 95. | 
But where a Preſcription is not direly i in Hue, the Venue ſhall be from 
done Town only. R. Jon. 2. 
So the Venue ſhall not be larger than the Iſſue: As, if the Iſme be 


1845. within the Manor, it ſhall not be from the Manor, and Town. 
id. 1 9: 


(a. 2.) 
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any Iſſue in any of the Courts of Meiner, ſhall be awarded of the Bah 


fore Comitat.. Dy. 46. 4. 


four next Wards, if they come from four Wards, two only of which appear 


for this Iſſue. R. per 3 J. 1 Lev. 207, 1 Sid. 326. 
S8o, in an Action for Slander in London, and the Defendant juſtifes at 


A M E ND MEN T. 


(H. 2.) From what N eighbourhood the Jury ſhall not cone 


But by the Common Law, the Jury ſhall not come de Vicineto of a Foref 
Lane 33. | ; 
Or. of an Honour. Semb. 1 Sid. 20, 
Vet a Foreſt, &c. ſhall be intended in a Pariſh, and a Venire from it will 
be good, if the Defendant does not plead in Abatement, and pray wheth, 
he ſhall anſwer, unleſs the Plaintiff alledges in what Pariſh the Foreſt la. 
R. Lane 3% 5 | 
So in many Counties a Ward is allowed for a Pariſh. R. 2 Cro, 222 
So it ſhall come from a Caſtle, which is a diſtin Place from a Toy, 
R. 2 Cre. 239. | 8 
So, if a Matter be alledged in platea de King- Street in the Pariſh if y 
in Civitate Weſtmongſt. the Jury ſhall be from the Neighbourhood of th 
Pariſh ; for platea is not a Town, Hamlet, or Place known out of wig 
the Jury ſhall come. Co. L. 125. a. | 3 
But now by the Sf. 4 & 5 Ann. 16. Every Venire facias for Trill 


By tl 
We ſanding 
KReverſa 
680, | 
m inf 
And 
3 | entred 
3 | tinuanc 
Ws 50,1 
. | idem 41 
. 0 80, | 
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if it ap 
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Wc. E 
= Orc, 
appear 
S8o, 
Mod. 
= So 
Co. 5 
= So, 
= Declat 
ide 
= So 
WE pleads 


WE was n 


of the proper County. | 
Vet this does not extend to a Venire facias in an Information at tt 

Suit of the King. 5 1 
So in an Appeal by a Jury of two Counties, the Jury ſhall come & ly. 


: (H. 3.) When Miſpriſion of the Venue is helpt. 


y the Common Law, if a Yenire facias was awarded of an impnyer 
Venue, it was Error. | OD 
And was not aided by Conſent of Parties. Hob. 5. 

But now, ſince the S. 21 Fac. 13. it ſhall be helpt after Verdid, if the 
Venue be only from one, where it ought to be from ſeveral Plas it 
that one be ſuch a Place, from which the Venue ought to come. R. 10. 
20. | 3 

So, if the Venue be only from one, tho' there are ſeveral Places in ferenl 
Counties. R. 2 Lev. 178. 1 8 GP 

So, where by the Cuſtom of London the Jury ought to come from tat 


to be next to the Place, it ſhall be helpt. R. 2 Sand. 258. 
Sc, where Covenant was brought in London, the Defendant pleads Fet- 
formance by Enjoyment of a Walk in the County of N. If the Trial be 
by a Jury from the Neighbourhood of the Walk in Com. N. it wil be 
good after Verdict, tho' no Venue can come from the Walk, and the Ac 
tion was brought in London; for the County of N. was the proper Coun 


Oxford, and it be tried at London, it ſhall be helpt. R. per 3 J. x Sand. 
248. R. 1 Vent. 263, | | 
So, in Debt in London for Rent of Land in Eſex, and an Expulion 

pleaded. R. 3 Lev. 394. or Tom. 
So, in Covenant upon a Demiſe of Land in Berwick, and Expulſion ic 0 
be tried, if the Trial be upon a Venire to the next County to Berwick, l 
hall be helpt, as well as if it was in B. Semb. 1 Med, 37. 1 Vent. 59: ho. 
I Sid. 381, R. 2 Lev. 164. 


But 


4 


ANME ND M E N T. 


- But if an Action be brought in London, and the Matter of the Iſſue ariſe 
h Oxford, or any other County, and the Trial is by a Jury of London, it 
ſhall not be helpt ; for it is not the proper County. Semb. Dan. 456. 2 
Mad. 24. But by the Caſes ſupra Semb. Cont. Semb, acc. 1 Med. 199. 
R. 2 Lev. 122. R. cont. Sho. 344. es 


(I) Miſcontinuance, and Dilcontinuante. 


= By the &. 32 H. 8. 30. After Verdict, Judgment ſhall proceed, notwith- 
W fanding any Miſcontinuance, Diſcontinuance, Sc. and ſhall ſtand without 
WE Reverſal, as tho' no ſuch Default had been. = 

= So, by the Sz. 4 & 5 Ann. 16. Judgment by Confeſſion, Nihil dicit, Non 
in informatus, or after Writ of Inquiry executed. 

And therefore, where by the Courſe of B. R. Continuances ought to be 


WS tinuances, it ſhall be amended. R. 1 Rol. 200. I. 5. 5 
= So, if the Defendant imparles and has a Day given him by the Court, but, 
an dies to the Plaintiff, is omitted, it ſhall be amended, tho' it be after 
Judgment againſt the Defendant by Nihil dicit. R. 1 Rol. 205. J. 50. 

= So, if a Continuance omit, or miſtake the Name of the Party, or the 
Day, or Term to which the Continuance was made, it ſhall be amended, 
WE if it appears to be by Default of the Clerk. | | 

= As, if two Defendants or Plaintiffs appear, and a Day is given only to one. 
WE Cro. El. 619. VV 

= Or, the Entry is, that but one appeared, and a Day is given to both, if it 
appears that the other did alſo appear. R. Tel. 155. : | 
= So, if a Blank be for the Day, to which the Continuance was. Semb. 2 
== Mod. 316. 


Cs. 528. 
Declaration, all is diſcontinued; but the Diſcontinuance ſhall be aided. 
Vide Pleader, (E. 1.) Dan. 352. 


I | So in Debt for Rent upon a Copyhold and Freehold, the Defendant 
W pleads, Eviction by a Deviſee, the Plaintiff proteſtando, that the Copyhold 


was not deviſed, replies that the Freehold was entailed, and therefore the 


PDeviſe void; and the Iſſue upon the Entail is found for the Plaintiff, the 
PDiſcontinuance as to the Copyhold is aided by the Verdict as to the Free- 
bold. R. 3 Lev. 40. 7 8 


4 before. R. Cro. El. 489. D. 2 Cro. 211. 529. | 
And when there are ſeveral Verdicts, as well as one. R. 2 Cro. c2 8, 9. 


K. 1 Sal. 177. | 3 | 

| So, in inferior, as well as ſuperior Courts. R. 1 Sal. 177. | 
| So, to a Diſcontinuance by the Act of the Plaintiff, as well as of the De- 
| fendant. R. 3 Lev. 325. | F 
3 But if the Miſentry of the Continuance does not appear to be by Default 
of the Clerk, but is the Act of the Court itſelf, it ſhall not be amended in 
| another Term: As, if the Continuance be not given to the Parties, but to a 
| Stranger. R. Cro. El. 619. By es 
| Or, if there are three Defendants and but two appear, and a Day is given 
do all, if it does not otherwiſe appear that they did all appear. R. Tel. 155. 


Vo I. I. 


] 


4X = oof 


entred after Iſſue, before Judgment, if Judgment be entred before the Con- 


So it ſhall be amended, if the Continuance be totally omitted. R. 2 


So, if the Defendant by his Plea does not anſwer to the whole Count, or 


And this Statute extends to all Diſcontinuances, as well after Verdi as 


So, to Diſcontinuances by the Act of the Court, as well as of the Party. 
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was not given upon the Verdict: As, in Debt againſt the Heir, who Plea; 


upon the Whole, R. 2 Cro. 304. | | 


Juſtices ſhall proceed to Judgment, notwithſtanding any Miſpleading, Lack 


altered, ſha 


Zinal Writ, or Bill, and Warrants of Attorney duly filed. 


N 


If the Continuance be from Eaſter Term to Michaelmas Term 


a Term. N. Sti. 339. | f b 
So a Diſcontinuance ſhall not be amended after Verdict, if the Judgment 


Riens per Diſcent except twenty Acres in D. and the Iſſue be upon Af 
alſo in B. and a Verdict for the Defendant, whereby the Plaintiff 8 
Judgment for twenty Acres in D. R. Tel. 169. 2 Cre. 236. Nee: 
So, if there be Judgment upon a Retraxit after a Verdict. R. 2 05 
211. | | 5 
So, if the Judgment be not entirely upon the Verdict; as, in Debt f, 
20ʃ. upon a Bill, and 204. upon a Mutuatus, to which Non ſum infirngs 
is pleaded, and Iſſue joined, and Verdict for the Plaintiff as to the Bil 20d 
Judgment for him for the Whole. Dub. Tel. 169. 5 
So, if there be a Demurrer for Part, and a Verdict for Part, and Judgment 


(K. 1.) Reco2d, Plea, &c. ” 


By the Sf. 8 H. 6. 12. Judges may examine and amend in Afirmane 
of the Judgment, all that to them ſeems the Miſpriſion of the Clerk in ay 
Record, Word, Plea, &c. ſo that by ſuch Miſprifion no Judgment he x. 
verſed or annulled, except in Indictments, Appeals, &c. 1 

And by the St. 32 H. 8. After Verdict in any Action real or perfil, 


of Colour, inſufficient Pleading, Jeofaile, &c. or other Default or Negligac: 
of any Party, Counſellor, or Attorney; which Judgment ſhall ſtand wit: 
out Reverſal, as tho' no ſuch Default had been. 1 

By the S. 18 El. 14. After Verdict in any Court of Record, no [ud 
ment ſhall be ſtayed, or reverſed for Want of Form in the Count, Deck- 
ration, Plaint, Suit, or Demand, except in Appeals and Indictmentz. 

By the Sf. 16 & 17 Car. 2. 8. After Verdict in any of the Cours at 
Weſtminſter, Counties Palatine, or Great Seſſions, no Judgment (hull be 
ſtayed or reverſed for Default in Form, or for the miſtaking of the Chitin 
or Surname of the Plaintiff or Defendant, Demandant or Tenant, Sum, or 
Sums of Money, Day, Month, or Year, by the Clerk in any Bill, Decl. 
ration, or Pleading, where the right Name, Surname, Sum, Day, Monti, 
or Year in the ſame or any preceding Writ, Plaint, Roll, or Record 
once truly alledged, whereunto the Plaintiff might have demurred, ad 
ſhewn the ſame for Cauſe ; but all ſuch Matters or any other of like Nature 
not being _ the Right of the Suit, or whereby the Iflue or Trial at 

be amended, &c. 6 

By the St. 4 & 5 Ann. 16. All the Statutes of Jeofails ſhall extend 
Judgments on Confeſſion, Nihil dicit, and Non ſum informatus in af 
Court of Record; and no ſuch Judgment ſhall be reverſed, nor any Judg- 
ment on any Writ of Enquiry executed be ſtayed or reverſed, for any Im- 
perfection, Omiſſion, Defect, Matter, or Thing which would have been 
aided after Verdict by any of the Statutes of Jeofails, ſo as there be an Of- 


(K. 2.) What ſhall be {aid a Record. 


The Record contains the Count, and all that is entred in the Plea Rl. 
8 Co. 157. 5. 161. 4. 


(1) whe 
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() When the Count ſhall be amended, 


(L. 1.) In Form. 


= By the St. 36 Ed. 3. 15. None ſhall ſuffer for Want of the antient 
W Forms or Terms in Counts, ſo as the Matter of the Action be fully ſhewn. 
So by the S7. 8 H. 6. 12. Miſpriſion of the Clerk, and by the S-. 18 
W 7) 14. Default of Form, in the Count ſhall be amended. But the St. 32 
W 77.8. zo. does not extend to the Count. D. 5 Co. 35. a. 
And therefore, the Count having the Subſtance is ſufficient, notwith- 
W ftanding any Default in Form, which may be amended. 8 Co. 161. a: 


. 40 In Subſtance. 


So a Defect in the Count in Subſtance ſhall be amended, where it pro- 
ceeds from the Miſpriſion of the Clerk; as, if the Imparlance Roll be miſ- 

W taken, contrary to the Inſtructions given. 1 Rol. 198. J. 15. Hob. 246. 
If a Declaration in Aſſumpſit be, that he ſold tres vir gatas, Anglice, Silk, 
comitting, Serici, where it was in the Inſtructions. R. 1 Kol. 198. J. 45. 
I a Declaration in Ejectment be filed, with Blanks for the Quantities of 

W the Land, Cc. but the Declaration delivered was right, and alſo the Plea 
Roll and Nai prius Roll, it ſhall be amended; for the Defendant was not 
W deceived, the Declaration delivered being right, 'and it was the Default of 
the Clerk, that he did not make the Declaration filed perfect, when he had 

7 ; Inſtructions to do it. R. 1 Rol. 207. J. 25. | | | 

= 5o in Debt againſt an Executor who pleads Rzens enter mains, and the 

& Plaintiff replies, Aſſets die impetrationis billz ſcilicet, and leaves a Blank for 
che Day, but the Day is inſerted in the Paper-book, and Nui prius Roll, 
the Plea Roll ſhall be amended, R. 1 Rol. 207. J. 35 

= So, where in Trover no Place was inſerted in the Bill, nor a Blank for 
it, but it was in the Paper-book and the Nai privs Roll, the Bill was 
W amended. R. 1 Rol. 207, J. 50. PEE a 
So, if the Time of the Demiſe in an Ejectment be after the Verdict, by a 
= Miſtake of the Year, where the Declaration delivered was good, it may be 
W amended. Dub. 5 Mad. 333. Cont. 1 Sal. 48. | Ri 
= »o, if the Demiſe in an Ejectment be expired before Judgment, it may 
be enlarged. Semb. 5 Mod. 333. But not without Conſent.” 1 Sal. 257, 
= So a Declaration in ¶ſumpſit to pay 401. if he procures an Aſſignment 
W of a Term, omitting, that A. did affign the Term, tho' it was in the 
= Writ; for that is ſufficient for the Information of the Clerk. R. Cro. El. 


But where the Day of the Demiſe in an Ejectment appears to be before 
the Cauſe of Action found by the Special Verdict, it cannot be amended, 
ein,, i 
| Vide Pleader, (C. 6.) 


(M) When the Plea, &c. = 
So if a Plea, Replication, &c. be defective in Form, it ſhall hs amended 
As, if it contain Surpluſage ; as, where Plaintiff in the Declaration alledges 
a Treſpaſs ultimo die F. 1 Fac. and in the Replication, ſays quoad Tranſ- 
3 _— « 
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V pradifto ultimo die J. 5 Fac. for, 1 Fac. it ſhall be amendeg. 
rk ultimo die J. 1 Ter a. 
Surpluſage. R. 1 Rol. 200. J. 20. : a 

So a Miſpriſion of the Name of the Plaintiff, for the Defendant, ſhall he 

amended. R. 2 Cro. 67. 1 

As, in Treſpaſs by A. againſt B. who pleads Son Aſault, and Plaintig te 
plies, De ſon Tort abſque Cauſa per ipſum A. allegata, where it ought to h 
by the Defendant B. allegata, it ſhall be amended, R. Cro. El. 7 52. Jiu 
Tus. 10.) - | | 9 0 

Ns as the Defendant pleads, Plene adminiſtravit, the Plaintiff replies 
quod prædictus A. habet Bona, Gc. where it ought to be, prædictus 3, ; 
ſhall be amended after Verdict. R. 2 Cro . 67. Tel. 65. IS, 
But the Subſtance of the Plea, &c. ſhall not be amended : As, if the D. 
fendant plead, Quod ipſe A. B. dicit, who is a meer Stranger, and ſo 
Flea, R. 2 0. 13. 


No 


(N) When other Recozd. Fine. 


If a Note of a Fine has the Proclamations rightly entred, but at th 
Foot of the Fine, it be ſaid, The 137h Proclamation, for, the 14th, this fl 
be amended. 1 Rol. 198. J. 7. 9 
If a Fine with the Cuftos Brevium varies from the Fine with the Chin. 
grapher, it ſhall be amended by it; for that is the Principal Record, J.; 
Leo. 183. e | 
So, if a Record removed by Certiorari out of London be miſtaken, it my 
be amended ; for only the Tenor of the Record is removed, and there 
the Return may be amended by the Original. 1 Sid. 155. 230. 
If the Poſtea be quod Jurat ponit' in reſpeft in Placito terr' inter, C. 
where it ought to be in Placito Debiti. R. Jon. 302. 


(o) Iſſue. 


By che Sr. 32 H. 8. 30. Afer Verdict, Juſtices ſhall proceed to Juk: 
ment any misjoining of Iſſue notwithſtanding, and ſuch Judgment ſhall 
ſtand without Reverſal, &c. | 


So by the St. 4& 5 Ann. 16. After Writ of Inquiry executed. 
And therefore, if the Defendant pleads to Iflue, Et predifus Def i. fmilitr, 
where it was intended, prædictus Duerens, this ſhall be amended. N. 1 f.. 
| 1 97 5 2, 25. Adm. 2 Cro. 587. R. Skin. 591. Vide Ante, (M.) Pt, 
1 ö So, if the Defendant guoad Vi & Armis ſays, quod eft inde culpabilis, uber 
= * | it was intended, quod non eft inde culpabilis, this ſhall be amended. R. 1 
| Rol. 200. J. 10. Ws | 
7 If the Similiter be omitted in the joining of the Iſſue. 2 Rol. 59. 
| So it is helpt if the Defendant fays, quod ſolvit 14 Jun. 11 Jac. and 
2 replies, nan ſolvit predie® 14 Aug. and fo miſtakes the Mont. 
K. 2 Cro. 5 50. 1 £ 
Or, if he ſays, quod devaſtavit, without ſaying, who devaſtauit, R. (70 
Car. 50. 03. „ --- 
So, if the Defendant plead, Not guilty, for, Non aſſumgſt. R. Cr. 
El. 470. R. 1 Brownl. g. Al. 77. R. Cont. Pal. 393. 
Or, mil debet, for, nil detinet. R. Al. 76. . 
So, if Iſſue be joined upon a bad, and void Plea, it is aided after Verdi. 
R. Cro. El. 455. 2 Cro. 312. Dan. 3 56. 5 1 
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As if a Man pleads a Grant of a Rent, without Attornment, and the 

Iffue is upon the Grant, and it is found againſt the Defendant, Semb. Cro. 

| 786 f he pleads a Surrender without an Agreement to it, and the Iſſue is 

W upon the Surrender, and it is found againſt the Defendant. D. Cro. El. 

Uh we if he pleads a Deviſe without an Aſſent of the Executor, and the Iſſue 
being upon the Deviſe, that is found, D. Cro. El. 259. | 
50, if he pleads a Concord, without Satisfaction. R. Cro. El. 259. 778. 
59 o, if he pleads Acceptance, or Payment to an Obligation, without Deed, 
and the Iſſue thereupon is found againſt the Defendant. R. Cro. El. 260. 
FN. Co. El. 455. 5 Co. 43. 4. Mo. 692. 3 
5, if a Tenant in Dower being Feoffee pleads Detainment of Charters, 
and the Iſſue thereupon is found for the Demandant. Dub. Cro. El. 367. 
5s, if. the Defendant pleads a Preſcription, which is not well pleaded, 
and Iſſue upon it is found againſt the Defendant, R. Cro. El. 445, 6. R. 
Hab. 113. | 3 a Ho Le Ce es | 

= So, if he pleads a void Preſcription. Dub. Cro. El. 227, 8. | 


If the Plaintiff replies, adminiſtravit aut aliter 9 R. Hob. 49. 
If a Plca be double, and Iſſue joined on both Parts. R. Mo. 574. 
= Semb. Hard. 40. 20 285 e TL 
lf the Iſſue be upon the Delivery of a Deed to the Party himſelf as an 
= Eſcrow. R. 2 Cro. 86. Da %;; 
S8o, if an Iſſue be on a bad, and inſufficient Replication, it ſhall be aided, 
EK. 72. 228. ieee e 1 eg 
= So, if an Iſſue be upon a Negative Pregnant, it is aided after Verdict. 
EK. 2 Cro. 576. R. 2 Cro. 87. e , "OUT : SOA 
= Or, without an expreſs Negative and Affirmative, Dan. 354. 


= So it ſhall be amended, if the Iſſue be joined by different Words; as if 
the Plaintiff. aſſigns a Breach of Covenant, quod non tranſpoſuit a Term for 
TLears, and Defendant ſays, quod gſſignavit. R. 2 Leo. 116. e 
= 50 it ſhall be aided, if the Iſſue be joined upon an immaterial Point. 
D. Hard 40, 43, 69. Ray. 458. 
= As, upon an immaterial Traverſe. R. Zel. 54. 2 Cro. 44. | 
= If an Obligation be to pay upon 31 Sept. (which is impoſſible,) and 
8 Defendant pleads Solvit ad diem, upon which Iſſue is joined; for it is pay- 
ble preſently ; and if no Payment is proved, it ſhall be intended that it was 
not paid. R. Lat. 158. 1 1 SA N49 OS AT 60-416: 
= So, if Defendant juſtifies, but the Plea is bad, yet the Iſſue upon it is found 
por the Defendant, it ſhall be aided. R. 2 Cro. 251. R. 5 Mod, 227. 
= So in a are impedit, if the Biſhop caſts an Effoin, in which there is a 
= Defect, and another. Defendant pleads to Iſſue, after Verdict for the Plaintiff . 
che Plea of the Biſhop ſhall be amended. Semb. 2 Cro. 9 292 
S8io, if there be no Iſſue joined; As, in an Indictment for a Nuſance, the 
Defendant pleads Non Culp. Et prædictus A. (who was the Clerk of Aſſiſe,) 


F 2 Dro gon Dole 2d vorn lot 

| So in an Ejectment againſt ſeven Defendants, and the Plea Roll, Venire, 

Diftinges, and Jurata were right, but the Ni, prius Roll names only 

ve Defendants, it ſhall be amended after Verdict, tho” the Iſſue be altered 5 
by it. R. 1 Sal. 48. | ©) : we. ern R 5 8098 „ | | 


But an Hue upon a Plea meerly void and nugatory is not aided. by the 
Statute after Verdict: As, in Debt, or Aſumgſit, if the Deſendant pleads | 
1 guilty, and the Iſſue is upon that. Semb. Cro. El. 778. R. 2. Rd. 
3 115 * 1 f | 5 "DOINGS 4 f 5 i 1 1 8 


Vor. I. 4 * e If 


m nn 
it Defendant 8e injurid ſud proprid, without ſayin ab 
1 Sid. K 40. Vide Phader, (R. 12, 1 1705 . ul 
If no Iſſue at all is joined. 2 Mod. Ca. 376. 
Nor, an Iſſue totally-migjoined. Semb. Gro. Car. g. | 
Nor, an Iſſue misjained in the very Point to be tried. As, if the Deſen. 
dant pleads, Solvit ad diem 20l. Plaintiff replies, Non ſobvit frat 300 
K. 2 Cr. 586. R. Cro, Car. $9 3. 
In Debt on an Obligation for 101. 105, Defendant pleads, Solvit pradip 
101, and Mie thereupon is for the Plaintiff ; it is not aided. R. Hob. In, 
In Afrnpfit, to find Meat, Sc. far Plaintiff's Wife and Servant for three 
Years when the Plaintiff would require it. Defendant admits the Prog; 
for the Wife for three Years, but traverſes the Promiſe for the Seryyy, 
Plaintiff replies, that be promiſed, Sc. for three Years next 1 and 
there is Iſſue upon this; it is not aided, for it is no Ene upon che Singt 
traverſed by the Defendant. R. 3 Leo. 66. 
So, if by the Iſſue found it does not appear, that the Plaintiff had a Cut 
of Action; it ſhall not be aided by Statute : As, in Treſpaſs for a Battery, fr 
Defendant pleads AdoNiter Manus in Defence of his Poſſeſſion, the Plainis 
makes a had Preſoription for 2 Way, and there is Iſſue upon this, whi 
is found for the Plaintiff; it ſhall not be aided. R. Ebb. 112. Mp. 8, 
In Debt upon an Oblization with Condition to pay 25 Fur. the Dei 
dant pleads Payment 20 Jun. and the Iſſue upon it is found quod nam ſiui, 
for perhaps he paid upon the 25 Jun. R. 2 Cro. 434, 5. 
So the Statute 32 H. 8. 30. does not help, where there is not a Vat 
upon the Special Matter, tho there be a Verdict upon the Vi & Arni. 
So a Diſcontinuance in 2 Replevin, where the Plaintiff is nonſuited ter 
Evidence, tho the Jury aſſeſs Damages, is not helpt; for as to that, it ; lu 
an Inqueſt of Offiee. R. Gre. Ei. 339, 412. 
Nor, if the Iſſae be upon Nu fiel Record, 11 Co. 8. a. 2 Cv. zo. 
of, 3 Demandant and Vouchee. Semb. Dan. 352. Cm r 
Hob. 281. 
So, if the Judgment is not given upon the Verdict, Dar. 3 52. 


| c) Gerdi. 
IT a Verdict finds for the Phintiff 220/. Damages 12d. and Coſts hd in 
an Action on the Statute of Vincbeſter, where the Whole onght to be ginn 
in . this ſhall be amended; for the Intent appears. N. 1 HN. 
— 30. | 
$0, if a Verdict be entred, contrary to the Notes found at th 
ATTIC R. 4 Co. 52.6. 2 Rdl. 701. I. 15. K. 
Rol. 82. Adm. Cro. El. 112. 150. 1 Sol. 47, 53. 
Bo, if the Judge of Aſfiſe ods Oh that the Verdict was contrary to le 


Entry upon the Pala. Cre. Car. 338. 
So it may be amended by the Notes of the Counſel ; in the Cauſe. 1% 


47, 8. 54. 

70 Proof of the Evidence there given. K. 2 Mad. Ca. 4 49. | 

- So, if a general Verdict be given, and & if 2 

it ſhall be amended. Semb. Cro. El. 866. 

So, if the Verdict be for the Plaintiff or Defendant zenerally, and ther 

ben Mifprifion in nnn it r K. 2 Cre. 185. 1 
1 

So, if the Damages upon the Poſtea are intire, when the Judge dir ect 

they ſhould be ſeveral, R. Carth, 146. 90 

$1 I 00 


— 


%% rn T.- 

do the Pgſea ſhall be amended by the Entry by the Clerk of Aſſiſe, upon 
| the Pannel. R. Popb. 102. Ph | py | 

W 5 Surpluſage in a Verdict ſhall be rejected, as Surpluſage, 2 Sand, 308. 
Tho! it be an Indictment for Barretry, or other Crime. 2 Sand. 308. 
id Plader, (S. 28.) 1 8 
hut a Verdict ſhall not be amended after it be returned into Court. R. 
0, El. 112. Cont, Cro. Car. 338. And it was amended by B. R. after 
Error brought, and the Record removed thither. 2 Cro. 185. 


And after Error, and the Record removed, on Payment of Coſts to be 
ard in B. R. 2 Jon. 212. 


N ject the Jury to an Attaint. R. Cro. El. 776. 1 
= As, if a Declaration be, 12 Jan. 45 El. and the Record of N. prius be, 


amended. R. Mo. 681. DE 1 
S8, if the Record of Ni prius be & die Sanctæ Trintatis in tres $ e 
nanas niſi A. 27 Jun. prius venerit, which is the Day after the Day in 
Bank, which was miſtaken for, 4 di? Sancti Michaelis, it ſhall not be a- 
mended; for the Judge tried the Cauſe without Authority. R. Garth. 506. 
== So, if the Verdict finds abſolute Damages upon a Plea, to which there 


N Was an Iſſue, and Judgment accordingly. R. Cro. Car. 32. 


Y (Q) Averment, 

A B Y the St. 21 Far. 13. After Verdict, no Judgment ſhall be ſtayed or 
WD) reverſed for lack of any Averment of any Life or Lives of any, fo as he 
or they be proved to be living. 1 | 

= By the Sg. 16 & 17 Car. 2. 8. After Verdict, no Judgment ſhall be ſtayed 
Nor reverſed for want of alledging the bringing into Court any Bond, Bill, 
Indenture, or other Deed mentioned in the Declaration, or other Pleading 1 
or Letters Teſtamentary, or Letters of Adminiſtration. 

= Or, for the Omiſſion of Vi et Armis, or contra pacem. 


q | eff verificare per Recordum, or prout patet per Recordum. 


We the _ in Suit, nor whereby the Iflue or Trial are altered, &c.) ſhall be 
We amended. „„ 2 Hs 1 Ph Dea Ber TH" 
= And therefore, in Ejectment, where the Plaintiff deolares upon a Leaſe 
for Years, if A. ſo long live, and does not aver the Life of A. it was amended 
by the Court. I Sid. 61. 75 . of 47: | | | 
And by the S. 4 & 5 Ann. 16. All ſuch Omiſſions, Defects, &c. as are 
| aided after Verdict by any of the Statutes of Jeofails, are aided after Judg- 
| ment on Confeſſion, Nil dicit, Non ſum informatus, or when a Writ of In- 
| quiry. is executed in any Court of Record. 
| k "Ba other Caſes an Averment ſhall be aided by the Statutes of 
cofails. 


| couchant, it ſhall be aided after Verdict. R. 2 Cro. 44, 


So a Verdict ſhall not be amended in a Matter of Fact; for this may fub- 


Danger lime 12 Fan. 25 El. after Verdict for Plaintiff it ſhall not be 


3 was a Demurrer, and conditional Damages upon a Plea, upon which there 
So a Verdict ſhall not be amended in Criminal Caſes. Jide Pg, (A C. I.) 


Or, for want of the Averment of boc paratus eft verificare, or hos paratus 


But all ſuch Omiſſions, or other of like Nature, (not againſt the Right of 


| As, ifa Man juſtifies in Treſpaſs upon a Preſcription for Common for 
| Beaſts Jevant and couchant, and does not aver, that his Beafts were levant and 


(R) Judgment. 


855 


nne 


(S) Judgment. 


3 Y the St. 16 & 17 Car. 2. 8. No Judgment after Verdict, ant 
1 | per Cognovit Actionem, or relicta verificatione, ſhall be reverſed, for want 
of a Miſericordia, or Capiatur, or for that a Miſericordia is entred fora 
_——_ atur, or vice verſd. 
4 Nor by the Sf. 4 & 5 Ann. 16. Judgment by Confeſſion, Ni / dicit, Ny 
ſum informatus, or when a Writ of Inquiry 1 1s executed. 

_ == Or, that Jdeo Conceſſum 9 per Curiam | 18 entred, for, Ide Conf ideratum if 
I - Ber Curiam. 5 

2 8 Or, that the Coſts increaſed after Verdict in an Action or Nonſuit in B. 
=... | plevin, are not entred to be, at the Requeſt of the Party for whom Judgment 
= is given, or that Coſts de incremento in any Caſe are not entred to be by Con. 


ſent of the Plaintiff. 


Copy. 


tion on any penal Statute, unleſs for Cuſtoms of Tunnage and Pound 
Before the above Statute, If in the Judgment one Party was miſname 
when he was rightly named in the Record, the Judgment would be amend 
by the Record; for it was a Miſpriſion of the Clerk, R. 1 Rol. 201, J 25 
25, 35,48. R, 1 Vent. 217. R. Cro. Car. 594. 
3 | So, Mepericordia, Los M. 8 would be Amend. R. 1 Rl. 20. 
4 = 55 J. 42. 
2 So in an Action upon the St. 2 Ed. 6. 13. Plaintiff declares that he 1 
Buck and Wheat, and that the Defendant did not ſet out Tithes of th 
Wheat; and the Judgment i is, that the Plaintiff ſhall recover his Debt fr 
the Buck and Wheat ; it ſhall be amended ; for the Plaintiff does not deli 
of not ſetting out Tithes of the Buck. R. 1 Rol. 20 & 6, 20. 
So, if Iran; be entred upon a Demurrer, as upon a N onſuit, I. 
1 Rol. 205. J. 4 
So, if the Sum total for Damages al Coſts be miſcaſt, R. 1 M. 206, 
1.4 
85 if a 13 upon a Verdict be entred different from the Pol, B. 
I Rol. 206. J. 5. 2 Cro. 628, Jon. 9. | 
So, if a Judgment in Ejectment omit quod recuperet Terminun. R. 
” Rol. 206. l. 20. 
| So, if a Judgment be entred different from the Prothonotary” 8 Book. N. 
1 Rol. 206. J. 25. 30. 
So, if a Judgment be entred, quod Q, nil capiat ber brew, where? it fo 
be, per Billam. R. 1 Rol. 206. I. 0. — 
'So, if, eat inde fine die, be omitted. D. 1 Sid. 70. Nt 
90, if a Judgment be, quod recuperet pro m nfts et” Cuftagits, where it bal 
be, pro Debito. R. 1 Vent. 132. 
80, if the whole Judgment was omitted. Vide infra. 
So a Judgment that the Wife be in Miſericordid, where it ought to be, 


the Prothonotary's Book is ſo. R. Mo. 869. 

If Judgment be againſt an Executor generally u pon an Affidavit, that b. 
ſtruction was given to enter the Judgment according to the Plea, which was 
Plene adminiſtravit, it ſhall be amended, and made a Judgment de bows 
Teftatoris fi, Gc. R. 2 Lev. 22. Carth. 167. | 

But the Judgment of the Court itſelf was not amendable; as, _ Under, 
es Ideo ee eff, R. 1 Rol. 20 1. J. 40. 


a 


Provided, not to extend to any Appeal, Indictment, Preſentment, or 10 | E | 3 Mas 
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that the Huſband and Wife be in Miſericordid, it all be amended, where 
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AMENDMENT. 
| 1nhderatum eft quod A. recuperct, inſtead of B. it ſhall not be amend- 
ed 5 5 e Cont. R. Ray. 39. R. Cont. 4 Mod. 371. 

Nor, Coſts de Incremento aſſeſſed per Juratores, where it ſhould be per 
Curiam. R. 1 Rol. 205. l. 20. . : 
Nor, a Miſericordia, for a Capiatur, or e contra, till the St. 16 & 17 Car. 2. 
W 3. 1 Sid. 70. D. 3 Mod. 112. Carth. 167. Vide Leet, (O. 7, 8.) 2 
Nor, quod A. capiatur, where it ought to be, prædictus B. R. Cro. El. 609. 
= Yet, ſince the Sr. 16 & 17 Car. 2. If all the Judgment Part, Ideo Conſide- 
= atum cf} quod Querens nil capiat per billam et quod Def. eat fine die, be omit- 
W tcd, it ſhall be amended. R. 2 Sand. 289. 


(S$) TUrit of Jnquiry. 
O a Miſentry of the Clerk in a Writ of Inquiry ſhall be amended : 


== 2 Mod. 112. | | 9 Re 
* ; If the Judgment be faid to be upon Nonſuit, where it was upon De- 
WW murrer. R. 2 Cro. 372. | 
 Ifa Writ was awarded to be returnable die Martis poſt tres Trin. and it 
WE was returnable die Mercurii poſt tres Trin. R. Cro. El. 761. | 
= If it was returnable after Term, if executed within the Term, and the 
Award upon the Roll was Right. R. Carth. 70. 

= So the Award being defective ſhall be amended by the Writ itſelf, if 
that be right. Carth. 70. _ 7 
= So, if no Writ of Inquiry be awarded upon the Roll, it ſhall be aided 
W fince the St. 4 & 5 Ann. 16. R. F, g. 162. 

But where the Award upon the Roll, and the Writ are both miſtaken, it 
cannot be amended. R. Sho. 61. Semb, Carth. 70. | ie 


© (7) Miſpziſion of the Clerk, What ſhall be cal⸗ 


A led fo, 
; (T. 1.) Miſtake of his Inſtructions, or that, which ought to 


warrant his Proceeding. 


F the Clerk does not purſue his Inſtructions, this ſhall be ſaid a Miſpri- 
ſion. Vide Ante, (D. 1.)—(L. 2.) — Pf, (W.) 
And therefore, if the Inſtructions are plain, and Part is omitted upon 
W Roll; as, the Day, Year, &c. the Roll may be amended. R. Lat. 165. 
| So, if he does not purſue, that which ought to be the Warrant for his 
| Proceedings; as, if the Plea Roll be not conformable to the Imparlance 
| Roll. R. 3 Lev. 360. 2255 285 1 
And therefore, the Plea Roll may be amended by the Imparlance Roll. 
EEE 207, £4623 fg ink... 
| But note contra. 1 Rol. 198. J. 15. 2 Cro. 311. 41%. 408. £27. 
*. on ſecond eue e be a nels = Fg 2 85 89. 
o, if the Declaration upon the Roll be not agreeable to the Paper Dr ö 
it may be amended by len R. 1 Rol. 198. J. - | — aug, 
| Odo, if a Writ or Proceſs, Gc. recites other Proceedings, but there is a 
Miſpriſion in the Recital, it may be amended by the Record recited. | 
As, if a Scire Factas againſt Bail recites a Capias nuper Regine directed 
2 ti naſtro, where it ought to be, Vicecomiti nuper Reginæ. R. 1 Rol. 
199. J. 15. | = 
Yor. I. 


48 SE  * 


As, if per Sacramentum proborum et legalium homium, be omitted. R. 


357 
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amended by the Roll. Yide Poft, (V. 1.) 


- Attaint. R. 1 Rol. 202. J. 5, 15, 20, 30. R. Cro. El. 776. 


199. 4. 35. 


Vide Ante, (O.) | 
ter Verdict it ſhall be amended; for it was the Miſpriſion of the Clerk ofthe 


innuendo D. it ſhall be amended, R. 2 Cre. 157. 


elf. 10 H. 7. 23.6. tho' it be Subſtance. 


AMENDMENT 
So, if a Writ well awarded upon the Roll varies from it, it may hy 


A Miſpriſion in the Name of the Plaintiff or Defendant in the Recorg 
may be amended by the Original. R. 1 Rol. 201, J. 47. | 
So a Judgment may be amended by the Record. Vide Ante, (R.) 
the Docquet Book. Vide ibidem. Ee 
So a Record of Ny prius ſhall be amended by the original Record, wy, 
the Amendment does not alter the Iſſue, nor ſubject the Jury to an Atmiy 
E. 1 Rol. 202. J. 7, 37, 40, 50. 203. I. 5, 45. R. 2 Cre. 354. | 
And the Poſtea by the Plea Roll. Pr. Reg. 20. 
_ Otherwiſe, if the Amendment alters the Iſſue, or ſubjects the Jury to 


Or by 


= 
1 
=» 


So a Record may be amended by the Book in the Office, 1 Rs, 20, 
. . 8 5 
The Record of a ſpecial Verdict, by the Notes ſigned by the Counſ. 
1 Rol. 207. 1. 20. e = 
The Plea Roll, by the Paper Book. Vide Ante, (L. 2.) R. 1 Sal. zo, 5 
The Award upon the Roll, by the Writ itſelf. Semb. Sho. 61. B 
The Roll in Court, by the Warrant of Attorny allowed by a Judge, « 
entred in the Remembrancer's Office. Lit. 60. FN 
The Tefte of a Writ, by the Award upon the Roll. R. Hard. 321, 


(T. 2.) Miſtake of a Name rightly named before. Y Razure 


So, if he miſtake the Name of the Defendant, who was named beſir i 
the ſame Record. R. 1 Rol. 199. J. 20, 32. R. 2 Lev. 117. 
Otherwiſe, if the Miſpriſion was, where he was firſt named, 10 


Or, alters the Iſſue. R. 1 Rol. 203. I. 10. 

So, if the Defendant pleads Nil debet, &c. and the Entry is, Et predfiu 
Defendens ſimiliter, where it ought to be, prædictus Querens, it ſhall be ameni- 
ed by Force of 8 H. 6. for it is but the Default of the Clerk. R. Cro. E. 43. 


So, if to a Partition againſt two, one confeſſes, and B. pleads to Iſſue, which 
is entred between the Plaintiff and A. and B. whereas A. had confeſſed, a- 


Treaſury. R. Per three Judges, Dy. 260. b. 
In Action for Words, if the Declaration ſays, prædictus D. dixit d Nl. 


(T. 3.) Omiſſion of a Word, &c. of Courſe. 


If the Clerk add, or omit a Word of Courſe. Vide Ante, (D. 3.) 
Or, omit an Entry of the Continuances, which by the Courſe of the 
Court ought to be entred. R. 1 Rol. 200. J. 5. wm 

Or, miſtake in a Matter of Courſe; as, in the Direction of a Writ, Sc. 
Vide Ante (D. 3.) | | 
Or, miſenter, or in Part omit a Matter which he ought to enter of hin- 


Otherwiſe, if he totally omit it. 10 H. 7. 23,6. 


(T.+) 


. 


| (T. 4.) Miſprifion of a Word not Latin. 


; So, if he miſtake a Word not Latin, for Latin. Vide Ante, on. 2.) 
g Ot, a Latin Word, for another like it in Sound. Vide Ante, (D. 2.) 
Or, write one Name for another like it in Sound. R. 1 Ral 1990 


3 $9 5 TIRE 1 
3 {EL a Latin Word, "_ 2 Blank for it, with Anghce, R. 


20%. 255. 


(T. 5.) Negle& to file Bail, &c. 


W 5», if he neglect to file Ball, when it appears that the Attorny was allowed 
H his Fees for it. R. 1 Rol. 207. I. 10. 206. J. 50. 
It in the Entry of an Eſſoin, he omit the Action in which, &c. Semb. 


2 Cro, 
If a das be — in Court upon the Return of a Cepi Corpus, and 


5 the Comittitur is not entred upon the Roll. R. 2 Rol. 112. 


„ 


cr. 6.) Razure made in the Record. 


W So, if a Record be razed and made vitious, it ſhall be amended, tho the 
W Razure is Felony. R. 1 Rol. 208. J. 5, 10, 


3 (V) What hail not be called a Minton ok the 
1 Clerk. 


(V. I ) n 


UT a Default, which proceeds from the Ignorance of the Clerk, ſhall 
not be ſaid a Mifpriſion. 
= As, if he miſtake the legal Form of a Writ; ; as, Precipe quod reddat, for, 
1 Preci pe quod ſolvat, or & contra. 8 Co. 1 59. 5. 
= So, if a Writ be in the Detinet only, where it ought to be in the Debet 
and Derinet, or e Contra. 8 Co. 159. Hut. 57. 
= But now by the St. 16 & 17 Car. 2. Aſter Verdict, it ſhall be aided, 
= Yet where it is uncertain, whether it ought to be the one, or the LS 
W it ſhall not be amended. Per Holt, Sho. 58, 
= So, the Miſrecital of a Statute, tho his Inſtruction Was right. Semb. 
= Hf. 56. 

90, : if a Diftringas iſſue, ef quod 8 a Tales, this cannot be amend- 
ed; for the decem Tales ought to be added to the Jury ſummoned by the 
= enire, and not to the Diſtringas. 1 Rol. 199. J. 50. | 
If a Venire Factas iſſue returnable at a Day before the Tete, it ſhall not 
de amended. R. 1 Rol. 200. J. 41, 44. 

Otherwiſe, if the Award upon the Roll was right, the Writ ſhall be 
| amended by the Roll. R. 1 Rol. 200. J. 50. 201. J. 5, 10. 205. . 5. FR 
Nei. 64. 2 Cre. 64. Vide Ante, (C. I 2. 


422 Deſect in Information. 


| Nor a Default, which | proceeds from a Defect of good Information of 
the Tarty. | 


— 


1 And 


360 


who afterwards is made a Knight, and then the Statute is certified in 


| ſhall not be amended; for it is a Matter of Fact which might be true. N 


erk, and the Declaration upon the Imparlance Roll has in the Magin 
Civitas Ebor', but is, that the Defendant apud Villam Novi Caſtri ſuper T, þ 


lance Roll cannot be amended by the Plea Roll, nor ſhall it be amendedby 


ment he ſhall be puniſhed, but the Amendment ſhall not be ayvided, 


general appears: As, if a Man plead a Deſcent to him, as Heir, without 


AWE NDNHENR TT 
And therefore, if a Statute-Merchant is acknowledged by A. B. Armigy 


a | : Chancer, 
and upon that a Capias is awarded, and returned againſt A. B. Armigeryy 
and an Extent thereupon, it ſhall not be amended ; for it was the Default 
of the Party, in not informing that A. B. was a Knight. R. 1 Ry 100 
15 A. brings an Action upon the Caſe againſt B. quia crimen felmi; ;; 2 
puſuit for ſtealing the Horſe hh¹ι˙ A. where it was intended iph¹ν, Def. yi; 


1 Rol. 199. J. 45. . F 
If a Writ be againſt A. Militem et Baronettum, and he is not a Bao BG (Y) 
or only a Baronet, and not a Knight, it ſhall not be amended, , 


Vent. a 
1 Vent. 154 5 


(V. 3.) Variance in one Part of the Proceeding from anoths WM wall 
- Part. . atter 

3 . 1 5 1. 
Nor a Default, which proceeds from not having good Regard to the 1 I 


former Proceedings, which are not a Warrant for the Proceeding in whicy Roll i 
the Default is: As, if an Original be taken out of the County of the City of WM 


nam conceſſit ſe teneri, &c. tho the Plea Roll alſo be right, yet the Inpu- 


the Original. R. Hob. 251. 1 Rol. 198. J. 55. 
So, if the Habeas Corpora be to have the Jury, ſummonitos in Curid mer 
Reginæ, and the Diſtringas, ſummonitos in Curid noſtrd, it ſhall not be 
amended by the Habeas Corpora. R. 1 Rol. 199. J. . 

So, if a Declaration upon the Statute 2 Ed. 6. 13. be for Tithes 4 20 
Aeris, and afterwards ſays, de quibus 30 Acris, no Tithes are paid; thi 
ſhall not be amended, there being no Roll to warrant the Amendment, 
R. 1 Sid. 135. 


So, if an Attorny makes a Roll for an Imparlance Roll, Ge. i order 
that the Record may be amended by it; after Motion for the Amend- 


R. 3 Lev. 360. 


() Fozm, What ſhall be called ſo. 


ATTER of Form is ſuch Matter of Courſe, as the Clerk may 
ſupply without any Information of the Party. R. 5 Co. 35.b. 

As, the Day, or Year in a tranſitory Action. Lat. 165. 

So, if the Clerk does not purſue his Inſtruction, or that which ought to 
warrant his Proceeding: As, if a Writ be awarded by the Roll to the 
Sheriff of S. and in the Writ the Word Vicecomiti is omitted. R. Cre. Car. 
559. Vide Ante, (T.1.) 5 3 
So, Default of preciſe Certainty is but Form, where the Certaint) in 


ſnewing, how he is Heir. R. 1 Lev. 190. 


| x) {{lhat 


N 


) What not. 


U Ta Thing material to the Action being omitted, ſhall not be amend- 
ed after Trial, tho' omitted by the Neglect of the Clerk: As, in Debt 
| againſt the Heir, if it be omitted in the Declaration, that he bound his Heir, 
E hall not be amended after Verdict. Semb. Jon. 199. 


C (1) No Amendment, where there is nothing by 
| which the Amendment chall be made. 
j | O a Thing not material ſhall not be amended, where | there is nothing 


dy which it may be amended: As, if the Defendant to a Bill in B. R. 
J againſt him as Knight, plead that he is Baronet; it cannot be amended 


7 en 8 
9 EM IN 


I. 50. | 3 FED | 
= If judgment upon the Ni prius Roll be in Miſericordia, where the Plea 
Roll is Capratur, it ſhall not be amended by the Plea Roll. 2 Rol. 211. 


) Os, where the Illue tried will be altered, oꝛ 
the Jury ſubjected to an Attaint by it. 


Fe o, no Amendment ſhall be after Verdict, where the Amendment alters 
O the Iſſue tried, or ſubjects the Jury to an Attaint. 


A) At what Time an Amendment ſhall be. 


] W HEN an Amendment ſhall be allowed by the Rule of the Court. 
_ Vide in Pleader, (C. 6.) 


Popb. 102. 

= Tho' Error be aſſigned for the ſame Point. R. Lat. 162. 

= An Amendment ſhall be allowed after Error, fo long as a Certiorari lies 
for Diminution. R. Fon. 9 | 1 


But, if an Amendment be after Error, the Plaintiff in Error ſhall have 
W 2 Mod. Ca. 234. 


B.) By what Court an Amendment ſhall be. 
| 1 Error be in B. R. of a Judgment. in C. B. the Record being amend- 
K 


. I Rol. 209. J. 45. 2 Rol. 47 1.— D. 8 Co. 162. Poph. 102. 

| And after Error brought in B. R. the Record, before Removal, may be 
amended in C. B. Semb. 2 Cro. 628. Hard. 505. Poph. 102. | 

{ 99, after a Mittitur entred upon the Record. R. 1 Kol. 209. J. 1. 

And, after the Record certified. R. Hard. 505. tote. 
do, in Error upon a Judgment in a Qare impedit before Juſtices of Aſſize. 
b. 327. Hut. 414. | 


} 


An Amendment may be made of a Record, after Error allowed. R. 


| Coſts, if he proceeds no further; otherwiſe, if he does proceed. 3 Lev. 361. 


able, may be amended in B. R. as well as before in C. B. 20 H. 6. 15.6. 


Vol. I. | 5 A Dt 


361 


atter Replication, tho' an Addition in a Suit by Bill is not neceſſary, R. 


% 


Semb. 2 Bul. 149. 


anee is only in the Proceſs or Pleading. 4 Nod. 86. R. $ho. 319. 


ſubſequent Statutes 32 H. 8. 30. 18 El. 14, 21 Nac. 13. and we 


AM BS ND ME IN. T. 
So in Error upon a Judgment in Feland, the Record may be amendeg ; 
B. R. R. 1 Vent. 217. ded in 
So, if Error be brought in the Exchequer Chamber of a Judgment; 
B. R. and the Tranſcript of the Record certified, (for the Record elf 
mains in B. R.) the Record may be amended in B. R. and the Party _ 
alledge Diminution, and ſo make the Amendment appear in the Exche ay 
Chamber. R. 1 Rol. 208. J. 45. 2 Cro. 628. quer 
Or, the Clerk of B. R. may go into the Exchequer Chamber, and amend 
the Tranſcript according to the Record. R. 1 Rol. 208. J. 50. Hard 50g 


So it may be amended in the Point afſigned for Error. R. 1 Ral 209 
J. 10. Lat. 162. 

Or, the Clerk of the Errors may £0 into B. R. and there amend the Tran. 
ſcript by the Record. R. 1 Rol. 209. J. 15. 

Or, upon ſhewing the Amendment in the Exchequer Chamber, Judemey 
ſhall be affirmed, without an Amendment of the Tranſcript, R. 1 Rel, 20h 
J. 2 
85 where there is no Entry upon the Record, the Clerk may make a 
Amendment of a Thing amendable. R. Lat. 16 * 

So the Court may amend, if there be Cauſe, after Entry upon the Reco, 
Lat. 165, 166. 

So, an Amendment may be by the Courts of Wales, tho' there be 2 Ph. 
viſo in the Statute 8 H. 6. 15. that it ſhall not extend to Proceſs in /a 
for the Statute 27 H. 8. 26. repeals this Proviſo. KR. 2 Sang. 40. 

So B. R. may amend a Record there in Error, by the Record of (. 
brought by the Officer, without Coſts ; for it is of Courſe, to fave the Charge 
of a Certiorari to rempye the Origin F on Dimjaution alledged, and Colt 
ought to be prayed upon the Amendment of the Record in C. B. Per Hil 
I Sal. 49. 


But, upon Error in B. R. of a Judgment i in an inferior Court, the Recad 


ſhal] not be amended in f. K. R. x Ro. 209, J. 50, 210. R. Cont. Cro. lugs, 

Nor, upon Error in C. B. ſhall it be amended there; for it is not uſul to 
amend the Errors of inferior Courts. R. 1 Rol. 209 kf! 50. 

So a Diſcontinuance in an inferior Court, . 5 4 the AQtion is out of 
Court, ſhall not be amended. 4 Mod. 86. 

Yet Diſcontinuances in inferior Courts ſhall be aided 1 the Statute 


32 H. 8. 30. as well as in ſuperior. R. 1 Sal. 177. where the Diſcantinu- 


And now, by the Sf. 5 Geo. 13. After Verdict in any Court of Record 
in England or Wales, Judgment ſhall not be ſtayed, or reverſed for ay 
Default of Form, or Subſtance, in any Bill, Writ original, or judicial Or 


Variance from the Declaration, or other Proceedi ings. 
So an Amendment cannot be made by the Clerk in a Matter amendble 
without the Order of the Court ; and if he does it, he may be committe, 


Jon, 302. 
(2 ©.) To o whae enen the Satutes of Amendment | 
(2©C. 15 _ and ES 


Y the Statutes 8 H. 6, 12, and 15. which enable an Amendment of ! 
Miſpriſion of the Clerk in Affirmance of the Judgment, and by the 


t 363 
Car. 2. 8. which enable Amendments after Verdict, Appeals, and Indict- 
ments, and the Proceſs on them are excepted, vig. Appeals, and Indict- 
ments for Treaſon and Felony. | | 
And therefore, the Court will not amend a Judgment upon an Indictment 
entred contrary to the Minutes. R. 4 Mod. 396. | 
Nor, a Verdict. 1 Sal. 47. 53. | | 

So in an Appeal, the Appellant ſhall never be allowed to amend; 
| Mod. 158. 
? Ner, & Appellee : And therefore, where a Plea of Conviction upon an 
nndictment omits the Authority of the Court, it ſhall not be amended. R. 
: Med. 158. | | | 
Y 8 But b the Common Law, an Indictment was amendable in the ſame 
erm in a ſmall Miſpriſion. Vide Ante, (A.) | 
S8 o, a Plea to an Indictment when filed, but not upon Record, ſhall 
be amended; for the Court has Power over all before Judgment: R. 
= Holt: Dub. Sal. 47. . 


(2 C. 2.) Actions and Informations on Penal Statutes. 
So, by the Sr. 21 Jac. 13. and 16 & 17 Car. 2. 8. Actions, and Informa 


tions on Penal Statutes are excepted. Tn 
And therefore, an Action by Qi tam, &c. or an Information by a com- 
mon Informer, is not within the Statutes of Jeofails. R. 1 Sal. 325: Cont: 
as to the Action by Qui tam, Sc. R. 3 Lev. 375, 5 
So an Information of Intruſion by the King is not within the Statutes of 
W Jeofails; for the King is not named, and ſhall not be bound by them. 
Cro. Car. 312. | 
Nor, a Quo warranto. R. per three ud. Cro. Car. 312. Per two Judg, 
| Hale, cont. 2 Lev. 139. But now, by the Sf. 9 Ann. 20. it ſhall be 
E amended, ” | | | | 
= But by the Common Law, a ſmall Miſpriſion might be amended in an 
| Information for Perjury, 1 Lev. 189. Vide Ante, (A.) a 
| So a Miſprifion in the Caption may be amended the fame Term, that 
che Indictment is removed, but not in another Term. 1 Sand. 249. 
So an Information and Plea thereto, or to an Indictment, may be amend- 
„ oY the an of the Court, before Entry upon Record. 1 Sal. 47. 
3 K. 330. | _ 1 5 
So every Thing amendable in a Civil Action by the Common Law, ſhall 
be now amended in a Criminal Caſe, R. 1 Sal. 51. 
I So, in an Inditment for a Nuſance, Omiſſion of the Similiter in Joining 
| of the Iſſue ſhall be amended. R. 2 Rol. 59. „„ 
| So, an Omiſſion of a Continuance at the Time of Trial. Semb. Fon: 420. 
So, by the St. 16 C17 Car. 2. 8. An Amendment ſhall be allowed in an 
Action or Information, which concerns the Cuſtoms and Subſidies of Tun- 
nage and Poundage. 1 „ 
And by the St. 9 Ann. 20. In a Mandamus, and Information in Nature of 
L oh 1 and all Proceedings thereon, for Matters mentioned in the 
i 1 2 ; 
| So an Information by the Party grieved will be within the Statutes of =_ 
| Jeofails. I Sal. 325. — | " | — 


13 (2 C. 3.) 
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Cartb. 520. 


Vid Pleader, (2 G. 2.—2 W. 28, 49.—3 K. 23.—3 M. 360 


A M E N D M E N T. 


(2 C. 3.) Proceſs to Outlawry. 


So, by the St. 9 H. 5. 4. confirmed by 4 H. 6. 3. which enables; 
Amendment of a Miſpriſion of the Clerk in Proceſs, &c. a Record : 
Proceſs, upon which any one is outlawed at any Man's Suit, is excepted 

And by the Statutes 21 Fac. 13. and 16 & 17 Car. 2. 8. and the other 
Statutes of Jeofails, Outlawries for Treaſon and Felony. 

But where there was a Miſpriſion of the County where the quinto exag, 
was, a Certiorari was awarded to the Coroner to certify where it was, aud 
upon his Return it was amended. Lat. 210. ZN 


(2 C. 4.) Writ of Error. 


So a Writ of Error ſhall not be amended, tho! it be only the Miſpriſon 
of the Clerk ; for all the Statutes of Jeofails enable Amendments in Affi. 
ance of Judgments not for the Reverſal. R. 5 Mod. 16. 69. 1 Sly, 


So, if a Scire facias in a Writ of Error recites a Judgment for t 
Mefluages, when it was only for one; it ſhall not be amended, | 
I Sal. 52. | | 

So in a Scire facias —_ a Judgment, if there be a Miſpriſion in tie 
Name of the Party, or other Part of the Record, it cannot be amends, 
R. 1 Sal. 52. for the Writ may be good for another Purpoſe. Il 
Ca. 310. 5 . 

But, for a Defect in the Writ itſelf, it ſhall be amended. Mod. Ca. zio. 

So now, by the St. 5 Geo. 13. Variance from the original Record, or other 
Defect in Writ of Error ſhall be amended, and made agreeable to the Net, 
by the Court where the Writ is returnable. EDS, 4 

And the Amendment ſhall be without Coſts. F, g. 268. | 

As, if a Writ of Error ſays, ad dampnum of the Plaintiff and if l. tt Y 
Heir of B. where B. died after the Judgment; the Addition ſhall ber- Privil 
jected. F, g. 201. | - 

But a new Party ſhall not be added to a Writ of Error. F, g. 201, 


: Amendment of the Defect of a Court-Rall 
Vide Copybold, (1. 2.) 


Amendment of a Bill in Parliament. 
Vide Parliament, (G. 20.) 


AMEND S. 


* 


A M E R GC IAM E NI. 
TV ide Difireſs, (B. 3— Leer, (O. 1, &c.)—Pleader, (3 K. 7 


| ——Pr erogative, (D. 58.) —Sewuers, (E. 7.9 AM OVEAS | 
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AMOV EAS MANUS. 
Vide Prærogative, (D. 90.) 


[ANCESTREL ACTION. 
Vide Aion, (D. 2.) 


[ANCIENT DEMESNE. 


A) What Lands are Ancient Demeſne. 


LL Lands mentioned | in Domeſday Book, to be holden of a Manor in 
the Demeſnes of Edward the Confe ſor, are Ancient Demeſne. 


EN. B. 26. D. 4 Inf. 200. 


So, all Lands 3 1 to be holden of a 3 in the Hands 


[ of Edward the Confeſſor, or William the Conqueror. F. N. B. 1 4+ D. 
| 2 Hf. 542. 4 Iiſt. 269. 


So Land may be Ancient Demeſne, tho it be Parcel of a Manor, which i is 


not Ancient Demeſne. 1 Rol. 32 1. J. 10. 


Land in Ancient Demeſne is as ancient as the Government, and their 


W Privileges muſt have cammenced by Act of P arliament. Per Holt, 
I Sal. 57. | 


(B) What Frank-fee. | 


) UT Land mentioned- in Domeſday, to be in the Hands of Ke Il 
Perſon than the King, is Frank-fee. F. N. B. 16. D. 


So, Land there not called Terra Regis, but Terra  Epiſcop. 40 Ed. 3: 


45. Kit. 98. B. 


The Manor of an Ancient Demeſue itſelf and all the Demeſnes of it are 


Frank- fee, and pleadable by the Common Law. F. N. B. 1 1. M. 1 Rol. 325, 
J. 10. 323. 1.43. 1 Sal. 56. 


And therefore, all Improvements made by the Lad out of his Waſts 


| cannot be Ancient Demeſne. 1 Rol. 321. J. 15. 


So a Copyhold of a Manor is not Ancient Demeſne ; for it is Parcel of 
the Demeſnes of the Manor. 3 Lev. 405. R. 2 Cro. 559. 1 Sal. 186. 


And if the Plaintiff fays, that the 10 is held ut de Manerio, but is 
Copyhold, it will be repugnant. 1 Sal. 185, 6. 


So Land, held of a Manor, which is Ancient Demeſne, may be Frank- fee. 
I Rol. 321. 1.10, 


As, if it be held of ſuch Manor 7 Chiral, F. N. B. 14. C. 


j 


Vor. I, | | 5 B (C) When 


-F 


ANCIENT DEMESNE 


() When they become Frank-fee, 
(C. 1.) By Act of the King 


8 O, if Land, which is Ancient Demeſne come to the King it becomes 
Frank-fee. 1 Rol 3. 

And ſo remains, tho' the King afterwards orant it to a Subject for Life 
or in Fee, with Rent, or without Rent reſeryed. 1 Rol. 324. J. 40, 42, 
326. J. 6. F. N. B. 13. C. 

And therefore, to prove Land Frank-fee, it is ſufficient to ſhew the 
Feoffment, or Charter of the King. F. N. B. 1 3. C. 

Or, that it is held of the _ as of 2 . or Honour, G. 


. N. B. 13. C. 


(C. 2.) By Act of the Lord, 


So, if Tenant in Ancient Demeſne enfeoff his Lord, the Land becans 
Frank-fee. 
Or, if the Tenancy eſcheat to him. 5 
Or, if the Lord diſſeiſe the Tenant, 1 Rol. 325. J. 5. 4 Infl. 210, 
So, if before the St. 18 Ed. 1. 1. quia Emptores 3 the Lord 
enfeoffed another of the Land holden of his Manor to hold by China); 


for - Land in Ancient Demeſne is by Socage only. F. N. B. 14, ye 


13. D. 4 It. 270. 
So, if the Lord enfeoff another of the Tenancy by Charter; for te 


Services are thereby extinct. 1 Rel. 324. I. 45. 326. . 7. 


Or, releaſe to the Tenant all his Right in the an I Rol. 324 |, 
50. 4 Ioft. 270. 

Or, — his Eſtate to hold by other Services. 1 R/ 324. L . 

Or, by leſs or the ſame Services; for afterwards he ſhall hold by tie Del. 
1 Rol 280. 5. $4, 20, 20, 32. 

So, if the Lord enfeoff another of the Tenancy, faving the ancient 5 
Nees. 1 N, 325, . 13. 
Or, leaſe to him for Life, tho' it be without Deed. 1 Ro. 324. J 0. 

So, if the Lord grant the Services of his Tenant to another, and the 
Tenant attorn. 1 Rol. 325. J. 2. 4 Inft. 270. 

So, if the Lord acknowledge a Fine in a Monſtraverunt, and tber) 


abridge the Services. 1 Rol. 32 5. I. 20. 


So, if the Lord acknowledge a Fine Sur Conuzance de Droit come ce, &. 
of the Tenancy. 1 Rol. 325. J. 37. 
Or, join with the Tenant in a Fine of the Land upon a Warrantia Chania 


1 Rol. 32 5. 1.35. 


(C. 3.) By Act of the Tenant. 


80, if Land, which is Ancient Demeſue, be recovered in a the King 
Courts in a. Pracipe quod reddat, or an Aſſiſe, it becomes Fr 
F. N. B. 13. C. I Rol. 324. J. 21, 


So, if a Fine or Common Recovery be levied of it. F. N. B. 13 5 


1 Ro. 324. J. 13. 4 Vit. 269. Bol 
Tho! it be a Fine Sur Grant & Rexder, without Execution T 
324. J. 15. 2 
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ANCIENT DEME S NE. 


hot 1 N 34. 4 17. 
* 3 Dub. 1 Rol. 324. I. 23. 

|  Tho' the Fine be erroneous; as, if it be levied without Original, &c. 
pr it is only voidable. 1 Rol. 324. J. 28. 

= Tho' the Fine be of Land in Ancient Demeſne holden of a Manor of 
me King. 1 Rol. 326. N. | 

W 5, if a Plea be removed out of the Court of Ancient Demeſne, becauſe 
che Lord denies Right. R. 1 Rol. 325. J. 17. 


court of Ancient Demeſue, it is coram non Judice, and void. Kit. 97. b. 


WW But, if the Lord diſſeiſe his Tenant, the Land becomes Frank-fee only af 
W the Election of the Tenant. F. N. B. 12. E. 1 Rol. 325. J. 7. 

ff the King grant a Manor of Ancient Demeſne to another, the Lands 
beld of the Manor are not Frank-fee. 1 Rol. 324. J. 30. 

= So, a Fine in the King's Court in a Warrantia Chartæ does not make 
che Land Frank-fee ; for the Land does not paſs by it. 1 Rol. 324. . 


= So, a Judgment in the King's Court, upon a falſe Judgment in the Court 
of Ancient Demeſue, does not make the Land Frank-fee, Kit. g7. 4. 4 
= 7/7. 270. | 


j is not Frank- fee till Judgment there. 1 Rol. 325. I. 50. 


() How reſtozed to be Ancient Demelne. 


(E. 1.) By Ceſſer of the Act which made them Frank- fee. 


And if Land become Frank-fee by any Act, when that Act is deter- 
WW mined, or avoided, it becomes Ancient Demeſne again: As, if Land in An- 
W cent Demeſne come to the King, and afterwards be regranted to be held of 
the Manor again. Kit. 9y. b, 


So, if he confirm the Eſtate of the Tenant for his Life, after his Death 
| it is Ancient Demeſne again. 1 Rol. 325. I. 42. 155 3 
{ So, if he confirm the Eſtate of a LDiſſeiſor of his Tenant, after the Entry, 


| x Recovery of the Tenant, it is Ancient Demeſne again, 1 Rol. 326, 
J. 14. 


repealed, it is Ancient Demeſue. 1 Rol. 326. J. 25. 


So, if by Feoffment, &c. it be made Frank-fee, it remains Ancient De- 
meſne as to all, who claim paramount. 1 Rol. 326. J. 20. | 


Lord may avoid it. 1 Rol. 326. J. 30. 


If there be a Fine, or Recovery of Land in Ancient Demeſue held of the 
King, it may be avoided by Writ of Diſceit. 1 Rol. 327. Z FACS 


Or, a Fine upon Releaſe with Warranty; for the Tenant is eftopped 


If after the Land be made Frank-fee, there be a Recovery of it in the 


So, if the Tenant plead to a Real Action in the King's Court, the Land 


If the Lord releaſe his Tenant from the Services for a certain Time, 
alter the Time expired the Land is Ancient Demeſne again. 1 Rol. 32 * 


So, if the King ſeize the Land and grant it © another, after the Patent 


If the Tenant in Ancient Demeſne enfeoff, and the King confirm it, the 


2 (E. 2.) By 
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3 1 W But 

(E. 2.) By Writ of Diſceit. W 1 

hc oug 

So, if dats be a Fine, or Recovery of Land in Ancient Demeſns, it u. ; To: 

mains Frank-fee only ill it be reverſed by a Writ of Diſceit. 1 M fee, 5 

1 26. K. Tha 
1 | — But the Lord may have a Writ of Diſceit to ; avoid a Fine, Recovery, * breve « 
3 | Judg ment. FP. N. B. 98. A. 2 Inf. 216. 10 Co. 50. 4. 4 Ibft, 2 Or, 

5 Tho. Ent. 448. Lut. 751. Moe. 6. If a 

5 And the Lord may have a Writ of Diſceit to annul ſuch Fi ine, tho? help WE avoidec 

. only Tenant for Life in the Seigniory. F. N. B. 99 E. And 

3 So, after his Death, he in the Reverſion ſhall have it. F. N. B. 99 B 1 
O, 


So, a Termor ſhall have it to avoid the Fine, for his Time at ly 
I Rel. 327. I. 7. Semb. Lut. 713. 
And therefore, it is not neceſſary to ſhew, what Eſtate the Lord ha i 


uad 


Conuz 


the Manor. R. Lut. 713. 1 Sal. 210. H — 

And if his Eſtate be determined, it muſt be ſhewn on the other u, 1 7 

I Sal. 210. #1 

: The Lord may have a Writ of Diſceit within a Year, or after. 11 * 
1 327. . _— 
| So, he may have it twenty Years after, or more ; for it is not wille tle H og th 


Statute 4 H. 7. or 32 H. 8. nor barred by Nonchain within five Len 
Pl. 8 370. 6. Vide in Fine, (I. 1, Gc.) 

So, he may have a Writ of Diſceit, tho the Remainder 1 in Fee be linit 
to the King. Semb. 3 Leo. 12. 

And if Land, of which a Fine is levied, be Part in Ancient Dem 
and Part out of it, it ſhall be reverſed for the Part in Ancient Demeſm ay 
1 Rol. 327. R. 

But if iK the Lord of the Manor, after the Fine releaſe to the Conuzt, be 
ſhall not have a Writ of Diſceit. 3 Leo. 12. 

The Writ of Difceit may be againſt the Terretenant, and all bo he 
any Eſtate in the Land in Poſſeſſion, Reverſion, or Remainder. II "13, 

Or, againſt the Terretenant, and the Conuzors and Conuzees of the Fine, 
Lut. 713. Bend. pl. 94. 1 K 

And, if the Conuzor or Conuzee be dead, it may be againſt his Her, 
R. Lat. 713. 3 Lev. 416. 1 Sal. 210. 
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= If the Terretenant be named in the Writ, it is ſufficient, tho! the other RF An 
1 are omitted; for the others may be warned by Scire facias. Semb. L. = the M 
1 713. Tho. Ent. 449. | which 
= If 50 Defendant dies, the Writ does not abate. Vide in Abaten, But 
f The Form of a Writ of Diſceit. Vide Lut. 711. 7 50. (F. 2 
The Form of the Count upon it. Vide Lut. 751. 
The Count may ſay, that the Plaintiff is ſeized of a Manor of Ani So, 
Deineſne, that Lands there are pleadable by Writ of R: ght Cloſe, that the ment. 
Defendants or thoſe under whom they claim, levied a Fi ine or Recover in 
C. B. ad Exberedalionem, &c. Lut. 751. 
Andt it is not neceſſary to ſay, what Eſtate the Plaintiff has in the 
Manor. Li. 713. 1 Sal. 210. Vide ſupra. © So, 
{ So, it is ſufficient to ſay, that the Lands are pleadable ix Curia Mas. liame: 


without more, Lul. 713. 
5 | Or, in Curia Manerii per parvum breve de Recto Clauſo, Lut. 714 
Or, in Curia Manerii before ſuch Suitors, Oc. Tut. 713. 
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ANCIENT DEM ES N B. 


But a Fine of Lands in Ancient Demeſne cannot be annulled by a Scire 
ſaaas brought by the Lord, directed to the Juſtice of the ſame Court, but 
be ought to proceed by an original Writ of Diſceit. R. 3 Lev. 419. 
= Toa Writ of Diſceit the Defendant may plead, that the Manor is Frank- 
H fee, abſque hoc quod eſt de antiquo Dominico. 
= That the Land was placitabilis ad Communem legem, and not per parvum 
= ve de Recto. 2 Inſt. 217, | 
= Or, the Defendant may confeſs the Action. Lut. 752. 
if a Fine or Recovery be avoided by Writ of Diſceit, it ſhall be totally 
WE :voided, and the Tenant reſtored to his Land again. 4 If. 270. 
And the Parties to the Fine or Recovery ſhall be fined and imptiſoned 
bor the Diſceit upon the Court. 4 Jzſt. 270. _ e 
BS So, if a Fine be annulled by a Writ of Diſceit, it ſhall be void, not only 
BJ quoad the Lord, but to all Intents ; for it was, toram non Judice, and the 
= Conuzor ſhall have the Land again. Per Litt. & Needham 8 Ed. 4. 6. a. 
Bro. Ancient Demeſne 39. F. N. B. 98. A. 1 Roi. 327. S. Cro. El. 471. 
1 R. Lit. 713. 4 Inſt. 270. 1 Sal 210. 3 Leo. 12. 


% 


If Part of the Land in a Fine be Ancient Demeſne, Part Frank-fee, it may 
be annulled for Part. 3 Leo. 120. E „ 
= Yet, if the Conuzee has a Releaſe or Confirmation of this Eſtate after 
WE the Fine, it ſhall be good. F. N. B. 98. A. 3 Lee. 12. T 
And after Reverſal of the Fine, the Heir of the Conuzor ſhall not enter 
upon the Tenant of the Freehold, without a Scire facias. R. Cro. El. 472. 
W 1 Leo. 290. Semb, 3 Leo. 120, 


| © What Piiviteges the Tenants there tha 


UE (F. 1.) Shall be exempt from Juries. 


= DEFORE the Conqueſt, and fince, the King had Houſes of Huſbandry 
Y upon his Demeſnes, and Stocks for the Proviſion of his Houſe, and 
: | the Land, Ge. and therefore they ought to have many Privileges, 2 Inſt. 
W 542, 3. F.N.B. 14. C. 4 Inft. 269. ET nz 0 


| | the Manor of Ancient Demeſne, if they have no other Lands elſewhere, for 


which they may be charged. F. N. B. 14. E. 2 Inft. 842. 269. 
But, they are not excuſed from being Contabics?” R. 1 V 3 a 


FK. 2.) Shall be free from Expences of Knights in Parliament. 


So, they ought to be exempt from the Expences of Knights in Parlia- 
ment. F. N. B. 14. E. 228. C. 2 Inft. 543. 4 Inft. 269. 


(F. 3.) From Tallage. 


So, they ought to be exempt from Taxes, and Tallages granted by Par- 
lament, if they are not ſpecially charged. F. N. B. 14. E. 4 Inſt. 269. 


. 10 5 (F. 4.) And 


his Tenants there by their Tenure ought to manure, till, reap the Corn upon 


And therefore, they ought not to be impanelled upon a Jury, out of 
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F. 4.) And from Toll, & e. 


So, from Toll. Paſſage ge, or other Duties for buying and ſelling in Fan, 
or Markets throughout all England. F. N.. B. 14. E. 228, 4 0 
321. J. 20. 2 ulnſt. 221. Lat. 1145. 4 'Inft. 269. 
So, from 3 and like Duties. Fa N.-B. 228. B. 
And this Privilege extends as well to Tenants who hold of a Subjee, 4 
of the King. F. N. B. 228. A. 

To 8 44 in Fee, for Life, for Years, or at Will. P N. B. 228, D 
1 Rel. 322.C. ddm. Lut. 1146. 

So = 8 himſelf ſhall have the Privilege. F. N. B. 228. B. but! 
ſeems that he ought to be Tenant alſo and live there. 1 Rel. 322. D. gy 

that the Lord ſhall have it. Laut. 1116. 
And tho' Toll has been paid by the Tenant there for a long Time, wt 


bis Privilege remains. 2 I}. 654. * 155 
But Tenant in Ancient Demeſne ſhall not have Privilege to be free ll Land , 
Toll, &c. where he trades generally as a common Merchant, but only wher ot ** 


he buys, or ſells Goods out of his Tenement, or to be uſed there, or fx 
the Maintenance of his Family within the Ancient Demeſne. Send, int 
F. N. B. 14. E. But the Writ to be free from Toll ſays, de bonis & rin 
ſuis in eadem uilla præſgtand. F. N. B. 228. A. Acc. ꝙ H. 6. 25. 1 
H. 6. 66. 5. Cont. 7 H. 4. 44.6. Acc. 2 Inf. 221. & Hill. 14.01, 


We Return 
= So, 
Ws parlanc 
= At) 


there cited Acc. R. acc. 28 Elz. 1 Rol. 321. B. R. acc. 1 In ny, = But, 
2 Leo. 191. Cro. El. 227. for, th 
Tenant in Ancient Demeſne may have a Writ eſſends quietus de Jann. | Waſt, 
F. N. B. 228, | 
And all the Tenants there may join in ſuch Writ, asina gs ha | 3 ; 
or each may ſue it for himſelf. F. N. B. 228. B. Nor 
And may have an Action upon the Caſe for taking Toll. 2 Leo. 100 only is 
And need not preſcribe for the Privilegs. for it is incident to their Bllate, Land 
Tut. 1146. | SOM 
And it is ſufficient to ſay, that he 1s a Tenant and Inbabitant uit de WR Nor 
Manor D. which 1s de antiquo Dominico, c. Lut. 1146. there « 
. Thas he ought to be free from Toll, generally, without ſaying, fir Gu: 5 Co. 
 tabewſed 8 ; for if they are for Merchandize it ſhall be ſhewno! the 3. 1. 
| Other Side. Zur. 1146. | Nor 
| And need not alledge Notice, that be was Tenant In Arier Dent, WR Nor 
the' i will be more fore to do it. Lat. 1147. W write t 
FF. 5.) Shalff be ſued within the vice; =_ 
(F. 5.) 80, Tenant in Ancient Demeſue ought not to be ſued, or corpelle to So, 
1 appear in any Court, out of the Manor. 2 Inf. 543. 4 Inft. 269. I. 
good Plea, And therefore, in all Actions, where a 1 enant in Aim 1 


Demeſne, makes his Land Frank-fee,. there * Demeſne is a | good Plea end D. 
I Rol. 322. l. 19. | | 
As, in all real Actions. 1 Bol. 322. J. 20. 4 Hit. 270. 
So, in an Aſſiſe. 1 Rol. 322. l. 33. 
In an Aſſiſe fon Rent out of. Land in Auciens Dengſie. Dy . 8. N. 14. 
Unleſs the Aſſiſe he by Fenant by Statute Merchant, Sc. * only te 
Term is recovered. V. 54 Poſt, (F. 6.) 
So, in Actions where the Intereſt of the Land is bound, or the Ree by 
Intendment may come in Debate. 


As, 


3 


ANCIENT DEMESNE. I 
As, in an Ejectment. n arb. cont. Cre. El. $26. R. 5 te. 
jos. Hob. 47. 4 Inſt. 270. Adm. 1 Sal. 185, 
In Replevin. 5 Co. 105. a. Heb. 47. '4 Inſt. 270. 21 Ed. 4. 3. 4. 
EK. 46 Ed. 3. 1, 2. 
In a Writ of Meſne. 5 Cb. 105. 4. 4. Ell. 270. t 
In Admeaſurement of Paſtüre; for, by the Adineaſurement of the Com- 
mon, the Land becomes Frank- fee. I Ral. 322. J. 40. FR 
m Partition, tho' the Land is not directly demanded, N. 1 Rol. 
Is. K N. 249. 
In Account againſt a Guardian in Socage, or Bailiff. 5 Co. 105. a. Hob. 
W 47. 4 il. 270. 
fla a Writ of Ward. 5 Co. 105. 2. Hob. 47. 
In Waſt at the Common Law. Hob. 4 
nn an Action by the Lord himſelf aint his Tenant, Arie Demtſue 
WE is a good Plea. N. 1 Fol. 323. J. 50. Semb. F. N. B. 1 
m an Action founded on a Statute, which concerns wha Riecht of the 
3 Land directly. Jide Pcft, (I.) 
= . Ancient Demeſie may be pleaded after a Releate uf a Default u pon che 
Return of a Grand Cope, 1 Rol. 324. 3. 
W $o, ffter à Deliverance made in Replevin; but not after a general! im- 
parlance. 1 Rol. 324. l. 7. 


At what Ti. ime, and how it {hall be pleaded, Vide in FN ut, 0. I, 9.) 


But, in Waſt upon the Statute of Glocęſter, Ancient Demeſne is no Plea; ; (F. 6.) 
W for, the Court there cannot award a Writ to the Sheriff to inquire of the wn "Om 
4 Waſt, and a Recovery in it does not make the Land Frank-fee. 2 ft. 
306. R. per three J. 1 Rol. 323. J. 20. Semb. Conti Cro. El, 826, Semb. 
| Cont. Hob. 47, 8. 
| Nor, i in an Affiſe by a Tenant by Statute Merohane Ge. for the Term 
3 only i 18 recovered, and the Lord, j is not diſinherited, nor the Nature of the 
Y e 2 2 397. Mo. 211. 1 Rot. 323. 1 7. Cont. 5 Co. 
W 105. 
= Nor, in Treſpafs, tho' the Land may come in Debate, for hs: Coir 
W there cannot hold Plea contra Pacem. 1 Rol. 322. I « 47, 50. 324. I 
W 5 Co. 105. a. Hob. 47. Dub. Lat. $3, 4. Acc. ne. 270, 46 4 
3. 1. 
| Nor, in Detinue of Charters, 2 Rol. 323. 1 3. BY 


Nor, in a Quare impedit. 1 Rol. 323. y 15. for the Curt chert 
| write to the Biſhop. Hob. 48. & re cannot 


Nor, in an Action upon the Sf. 5 K. 2. Hob: 47. R. 21 E. 


Nor, in Debt in B. for Damages recoyered in Ancient Demeſne. 
Nor, in a Warrantia Charts, Dan. 658. 


So; it is no Plea for a Leide for Years, I Rob. 3 323; J. 45 4 by. 
270. | 


Nor, 45 the Lord, Vbege the Manor Hlelf is demanded ; foe the Manor 
and Demeſnes are not Ancient Demeſne. Vide ante, (B. 5 
Nor, 17 a Copyholder of the Manor. R. 3 Lev. 405. R. 1 Sal. 186. 
n 


there be an Action againſt the Lord and others, the others can- 
not plead it. 1 Rol. 323. J. 45. 4t Ed. 3. 22. 


4. 3. 4. | 


k an Iſſue be, whether Land is Ancient Demeſie or not, it © ſhall 
| by the Book of Domeſday. 96.4 1 fe 5 1 be tried 


'The Book of Domeſd 
| meſne, as it is 


F. 7: 
8 "ry it ſhall 
ay. ought to prove the very Land to be Ancient She en 


alledged; for, if the Iſſue be upon the Manor of B. in the. 
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ſufficient. 


© Ancient Demeſne, it ſhall be tried by the Country. 


ANCIENT DE ME S N E. 


County of N. if NN has, the Manor of B. in the County of L. it is ng 
R. Hob. 18 
If it be not under the Title de Terra Regis there, it is not Ancien Dr. 


meſne. 1 Sal. 57. 


But if the Queſtion be, whathoc the Land be Parcel of a Manor i 


90. 31. 4. 1 84 


57. 
And in an Aſſize, Ancient Demeſne was tried 7 the Recognitors othe 


Aſſize. 2 Inft, 397. 


(G. 10 The Court of Ancient Demeſne, 


+ HE Court of Ancient Demeſne is a Court Baron, and not a Cour of 
Record. 4 Inſt. 269. 

And tho' a Writ of Rig 4 Cloſe be directed to the Lord, or Balli, ſe 
the Suitors only are 13 6 Co. 11. 5. 3 Leo. 63, 4. 

And therefore, pleading a Suit there, coram A. & B. Ballivis & C ED 


5 Sectatoribus, is bad. Semb. Lur. 714. 


But, Coram A. & B. Balliuis & Sectatoribus, is welt; for it ſhall be in. 
tended that they are Bailiffs, and Suitors alſo. LZut. 714. 

So, coram Seneſchallo Seffatoribus & Domeſmen, Lut. 773. 

So the Suitors there may act by Attorny, tho they are Judges. R | 
Sal. 341. 


(G. 2.) In what Caſes, and how 1 it ſhall hold Plea. 
The Court of Ancient Demeſue ſhall hold Plea by Writ of Right Chf, 


in all Caſes where a Tenant in Fee, in Tail, for Life, or in Dowe of 
Tenements in Ancient Demeſne is ouſted or diſſeiſed. F. N. B. II. H. 

And the Tenant ouſted or diſſeiſed may have a Writ of Right Cl Clje, d. 
rected to the Lord, or his Bailiff, commanding him to do Right in his 
Court. F. N. B. 11. F. : 

So his Heir may have it. F. N. B. 11. F. 

And after the Writ delivered to the Lord or as Bailiffs, the Demand- 
ant ſhall make Proteſtation to ſue in Form of an Aſſize of Mortd anceur, 
Aſſize of Novel Diſſeifin, or in the Nature of what Writ he pleaks. 
F. N. B. 11. M. N. 

_ he may have a Writ of Right Ch fe, for Common of Paſture. E. N). 
II 

Or, for ſtopping a Way, or ſuch like. F. N. B. 11. K 

So he may have an Ejectment there. Mo. 451. 

So, if the Lord himſelf ouſt his Tenant, he may have a Writ of Rig 
Chſe, or an Action at the Common Law, at his Election. F. N. B. 125+ 

And after ſuch Proteſtation, the Proceſs ſhall be according to the Na- 
ture of the Proceſs in the ſame Writ at the Common Law. F. N. B. 1. N. 


And the Defendant ſhall appear and plead, as he ſhall do in ſuch Wit 
ſued againſt him at the Common Law. F.N.B. 11. N. 
So, upon a Writ of Right Cloſe, a Man may levy a Fine, or {uffet * 


Dy. 373. 2 W 


Common Recovery in the Court of Ancient Demeſne. 


514, 515. Lut. 779, 781. 


And a Common Recovery there bars an Eſtate Tail. Kit. 97.4 


So a Fine there, will be of the ſame Effect as a Fine in C. B. woull 
Per Halt intir 


Ard 


be of Land which is Frank-fee, by the Common Law. 
Hunt & Bourne. (Reported Compns's Het 128.) 1 Sal. 340. 
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a Writ 
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W Right 
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F. N. 


So 


ANCIENT DEMRSN E. 
And therefore, will make a Diſcontinuance of an Eſtate Tail. R. inter 
Hunt & Bourne. H. 1 Ann. B. R. ( Reported Comyns's Reports, 128.) 
| Tut 781. Dy. 373. I Sal. 340. 3 
10 it will KR be a Bar to the Entail. Acc. 4 Inſt. 270. Dub. Dy. 373. 
R. 1 Sal. 340. : 3 ED ko 
Nor is a Fine in Ancient Demeſne, a Bar to him who has Right, if he 
does not make his Claim within five Years ; for by the St. 4 H. 7. 24. no 
Fine, unleſs it be with Proclamations, is a Bar, and there cannot be a Fine 
with Proclamations in the Court of Ancient Demeſne, but it remains at the 
W Common Law, in which Nonclaim was taken away by the St. 34 Ed. 3. 
l | 16. R. Lut. 781. Sal. 340. 85 | 
= A Fine in Ancient Demeſne, may be Sur Concęſſit as well as Sur Conuzance 
W Droit. Tul. 774, 775 


And if it be pleaded in placito Conventionts ſecundum Conſuetudinem Manerit, 


W 751. a 8 
3 (G. 3.) In what, not. 


But a Man cannot implead any one for Land in Ancient Demeſne, without 
a Writ of Right Cloſe. Reg. 9.a. Kit. 96. b. F. N. B. 11. M. 8 
Except by a Bill of Freſh Force, which he may have in the Court of 
Aicient Demeſne within forty Days after Diſſeiſin, without any Writ ſued, 
F. N. B. 13 E. Kit. 96.6. 


Et. 9b. b. 4 Inft. 270. | 
Nor, in Waſt upon the Statute of Ghocefter; for they cannot command 
| the Sheriff to inquire of the Waſt; and it cannot be ſupplied by the 
| Officer there. 2 Inſt. 306. 2 Sand. 254. Vide Ante, (F. 6.) 
| Nor, in a Qzare impedit; for they cannot write to the Biſhop, 1 Rel, 
LC | | | | 
Y a So none ſhall be impleaded in Ancient Demeſne, if there be only one 
W Suitor there; for he cannot do Right. 4 Inf. 270. | # 


W Right Cloſe ; but ought to ſue by Bill in the Lord's Court, and make Proteſ- 
W tation to ſue in the Nature of what Writ he will. F. N. B. 12. B. R. 2 
W Co. 559. | V 5 
= And if a falſe Judgment be given, he ſhall ſue by Petition to the Lord. 
F. N. B. 12. B. Vide Copybold, (P. 1.) . 
Nor, can he join in a Monſtraverunt. F. N. B. 16. F,. * 
But, if he does join, the Writ abates only as to him. F. N. B. 16. F. 
If the Land be Frank-fee, they cannot hold Plea, but a Recovery there 
is void. Semb. Mo. 451, Kit. 97. ö. 98. A. | 
= Yet, Frank-fee ought to be pleaded there, otherwiſe the Juriſdiction is 
admitted. Mo. 451, 
And after Plea by the Defendant there, upon a Writ to 


. | proceed to Exe- 
cution, they ought to do ſo. Vide Pgft, (G. 4.) | 


(G. 4.) How the Lord ſhall be compelled to do Right. 


If the Lord will not hold his Court, the Tenant in Ancient Demeſne may 
have a Writ out of Chancery, commanding him to hold it, and to proceed 
according to Law. F. N. B. 12. D. e 


in B. R. or C. B. and ſhall recover his Damages. F. N. B. 12. D. 
Vor. I. 5 x 


q it is ſufficient, tho' it is not ſaid to be upon a Writ of Right Cloſe. R. Lut. 


S8o a Man cannot implead any there in a Rediſſeiſin, or a Poſt Diſſeiſin z 
for the Court there cannot order, that the Sheriff or Coroners do inquire, 


So a Copyholder of Land in Ancient Demeſne cannot have a Writ of 


And if then he will not hold it, he may have an Attachment returnable 
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ANCIENT DEMESN E. 
So he may have a Writ to the Lord, commanding him to do Right, 144 
upon that an Alias, Phuries, and Attachment. F. N. B. 12. E. 
Or, a Writ to the Sheriff, commanding him to take four Knights, and 90 
go to the Lord's Court, and ſee that Right be done. F. N. B. 12. E. 
And if the Sheriff refuſe, he may have an Alias, Pluries, and Allach. 
ment apainſt him. F. N. B. 12. E. 25 
And thereupon, the Sheriff may compel Right to be done. Dy 
F. N. B. 12. E. | | | 
So there may be a Writ to the Suitors to proceed to Execution upon the 
Judgment there. Mo. 45 1. Ny 
If there be a Writ to the Suitors, &c. to proceed to Execution, they cn. 
not return, that the Land is Frank-fee ; for the Juriſdiction is admitted by 
the Appearance, and Plea of the Defendant there. R. Mo. 451. 
And if it be Frank-fee, the Suitors are not Treſpaſſers, where upon: 
Writ to them they award Execution. Mo. 451: 
Otherwiſe, if the Land be Frank-fee, and they award Execution withoy 
ſuch Writ, Mo. 451. 1 


(6G. 5.) When the Plea ſhall be removed by Recordare. 


The Demandant in Ancient Demeſne cannot remove the Plea out of be 


Court there for any Cauſe, F. N. B. 13. B. 4 Inf. 269. 

But the Defendant may remove the Plea by Recordare, for any Cafe, 
which makes the Land Frank-fee. (Which vide Ante, (C. I, 2, 3.) F. N.. 
13. B. 4 Inſt. 269. | 

Yet he ought to prove the Land to be Frank-fee in C. B. when it is r- 
moved; otherwiſe, it ſhall be remanded. F. N. B. 13 C. 

And if the Cauſe ſuggeſted be, Quia tenet ad Communem legem, genenlly, 
he may ſhew any Cauſe in C. B. which proves the Land Frank-fee; other- 
wiſe, if the ſpecial Cauſe be ſuggeſted, F. N. B. 13. F. 4 Infl. 270. 

So he may remove the Plea, if there are no Suitors in Ancient Deneſie, 
Q. F. N. B. 13. C. 4 ft. 270. 1 

So, for Default of Trial there; as, if the Defendant plead a foreign Ple, a 
Super ſedeas goes to the Lord of Ancient Demeſne to ſurceaſe. - 
As, if he plead Baſtardy, &c. for the Court there cannot write to the B. 
ſhop. Reg. . 2. 5 5 

If he vouch a Foreigner to Warranty, the Defendant ought to ſuc 2 /. 
rantia Charte in C. B. and then he ſhall have a Superſedeas to the Lord in 
Ancient Demeſue to ſurceaſe, till the Plea in C. B. be determined. F. N.B. 
13. H. 

So, if the Demandant and Tenant put themſelves upon the Grand Aſſar, 
a Super ſedeas goes, Cc. F. N. B. 13. G. 85 

If the Lord in Ancient Demeſne proceed, after the Plea removed by 
Recordare, a Certiorari goes to C. B. to certify the Tenor of the Record 
removed into the Chancery, and upon that an Attachment lies againſt the 
Lord to anſwer to the King, and the Party in C. B. F. N. B. 13. H. 

So, if the Lord proceed after a Super ſedeas, an Attachment lies a 
him, to anſwer to the King, and the Party in C. B. for the Contempt. 
F. N. B. 14. 4. | TL 


(H) Monſtraverunt. When, and How it hall be ſued 


JF the Tenants in Ancient Demeſne, who held by Charter, and _ 
. Copy, are diſtrained for other Services or Cuſtoms, than they have d 


t0 


4 Hom: 


Ye 


ANCIENT DEMES NE. 
to do, they may have a Monſtraverunt directed to the Lord, commanding 
him, that he do not diſtrain them for other Cuſtoms or Services, EF. NS 
14. D. F. 4 It. 209. 

And after the Writ to the Lord; they may. have a Monftraverunt directed 
to the Sheriff, that he cauſe the Lord to ſuffer his Tenants to be in Peace, 
and not diſtrain them, &@c. F. N. B. 14. F. 

D don this Writ to the Sheriff, he may with the Poſſe reſiſt the Lord, or 
| make Reſcous of the Diſtreſs. E. N. B. 1 5. B. 

| ' So the Neighbours, by the Commandment of the Sheriff may juſtify a 
| Reſiſtance or a Reſcous to the Lord. F. N. B. 15. B. 

| And, if the Lord diſtrain them again, the Tenants may have an Attach- 
| ment againſt the Lord in B. R, or C. B. and recover their Damages. 
| E.N.B.15. C. 

| And, if he diſtrain them pending the Suit, they may have ſpecial At- 
tachment with a Commandment to the Sheriff to make Deliverance. 
t FN. B16. 2 

Ik the Tenants ſue a Mon/troverunt, they are not named by their proper 
| Names, but generally, Homines Manerii, &c. F. N. B. 15. D. 

But in an Attachment they are named by their proper Names. F. N. B. 
15. D. 

05 at leaſt, the Tenants diſtrained after Prohibition by a Monflraverunt, 


are named by their proper Names, and the others by the general Wy 


Huomines Manerii. F. N. B. 15. F. 

Vet if one of them will not ſue, he may be ſevered: F. N. B. 1 5. G. 
And his Nontuit does not abate the Writ, nor prejudice his Companions; 
| 'Or one may ſue alone by his proper Name, ming the other Tenants 
generally. F. N. B. 15. H. 

In a Monſtraverunt the Plaintiffs upon the Attachment inake ſeveral 


Counts, for they recover Damages ſeverally; for one may have more Da- 


| mage than another. F. N. B. 16. 4; 


Or, they may have but one Count. F. N. B. 16. 4. Vet the D 
| ſhall be ſeverally aſſeſſed. F. N. B. 16. B. 


And it is not neceſſary to alledge the Day, or Place of che Diſtreſs in the 


Count. F. N. B. 16: f. 


Done ſhall recover Damages but the Tenant named by his proper Name. 
F. N. B. 16. B. 
The Lord (hall not be put to anſwer, till the Court be certified by the 
= Treaſurer and Chamberlains of the Exchequer, that the Manor is Ancient 
| Demeſne. F. N. B. 16.C. 


And the Plaintiff ſhall have a ſpecial Writ to the Treaſurer and Cham- 
berlains, to make the Certificate. F. N. B. 16. C. N 


o then Ancient Demeſne well not be bound by 


Att of Parliament. 


5 bo by Statute a new Action be given, which concerns the Right or + Poſ- 
ſeſſion of the Land directly, and does not lie in the Court 11 Ancient 


Demeſne, yet it cannot be brought in the King's Court for Land in Ancient 
Demefne, R. Hob. 4. 


8 2 ue. 7. 
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5 () When 


ANCIENT DEM ES NE. 


(KT) When it ſhall. 

UT Lands in Ancient Demeſne ſhall be ſubject to all Charges impoſ 0 

D upon them expreſsly by Act of Parliament. 7 
So, regularly, all general Statutes extend to them. 4 Inſt. 250. 
So, if they are not named, they ſhall be ſubject to a Statute, which 
charges the Poſſeſſion, where the Land .itſelf is not in Demand diredly i 
the King's Court. Hob. 48. | 
As, they ſhall be extended on a Statute Merchant, or Staple. R. 1, , I 

2 Inft. 397. 4 Inft. 270. . | 
So, upon an Flegit. R. Hob. 48, 5 Co. 105.6. 4 Infl. 2950, 
So, in Debt againſt an Heir upon the Obligation of his Anceſtor, Land 15 
Ancient Demeſne ſhall be Aſſets. Hob. 48. Vide Aﬀets, (A.) 


(A) The Year ; How computed, 
HE Year conſiſts of 365 Days. Co. L. 13 5. a. 


And tho' there be fix Hours, and ſeveral Minutes over in each Yer 
Which every fourth Year make another Day, and therefore there ar 300 
Days in ſuch Year, yet by the Sz. de Anno Biſſextili 21 H. 8. Thit Dar 
ſhall be reckoned of the ſame Month in which it happens, and that, with the 
preceding, ſhall be accounted as one Day. Co. L. 135.5. 2 Ri. 521. 

Half a Year conſiſts of 182 Days; for there ſhall be no Regard to a Part, 
or Fractions of a Day. Co. L. 135. b. | 
S8o a Quarter of a Year conſiſts but of 91 Days. Co. L. 13 5.6. for the 
Law does not regard the fix Hours afterwards, 2 Rol. 52 1. J. 40. 


G) The Month, 
Month is Solar or computed according to the Calendar, which contains 
thirty, or thirty-one Days, or Lunar, which conſiſts of twenty-cight 
Dor: DES. 1352677 73: | 
In all Caſes, where a Statute ſpeaks of a Month, it ſhall be intended of a 
Lunar Month, which contains twenty-eight Days, and not of any oth 
K. 2 Rol. 521. J. 50. Acc. 2 Cro. 167. ET: | 
As, upon the S. 2 Ed. 6. 13. which requires Proof of a Suggeſtion for 
à Prohibition to be made within fix Months; the Computation ſhall be 
made by Lunar Months. Cont. 2 Rol. 521. I. 52. R. Cont. Hob. 179 
R. Cont. Lit. 19. Acc. 4 Mod. 186. Cont. 2 Mod. 58. Vide infru. 
So, in an Information for uſing unlawful Games for ſeven Months, cl 


trary to the &. 33 H. 8. 9. R. 2 Rol. 522. l. 1. 


In 


In an : Indictment for ſelling Ale and Beer at another Rate, than was ſet 
| by the Mayor and chief Officer of any Town for ſix Months, purſuant to 
the St. 23 H. 8.4. R. 2 Rol. 522. J. 5. 

| So, where the St. 27 H. 8. 16. requires Inrolment of a Deed within fix 
Months ; ; it ſhall be intended of Lunar Months. 2 Cre. 167. Vide Bargain 


| and Sale, (B. 8.) 
In an Information upon the Stat. for retaining Servants in Livery, which 


| gives a Penalty of fer Month, it ſhall be intended of a Lunar Month. 
' Semb. Cro. El. 835. 
| So, where the Sr. 31 Ed. 3. 35. requires a Leet to be held within a 
| Month after Eaſter, or Michaelmas. 2 Cro. 167, Vide Leet, (C). 
| So, where by the St. 17 Car. 2. two Juſtices of Peace may commit for 
fix Months a Non-conformiſt, who comes within five Miles of a Corpora- 
tion; it ſhall be computed by Lunar Months. R. 32 Car. 2. Holcroft's 
> 
1 A where by the ST. 1 V. & M. 8. a Biſhop, Parſon, &c. who neglects 
W Oaths, Sc. ſhall be ſuſp ended for fix Months ; it ſhall be intended of Lu- 
| nar Months. Dub. 4 Wed, 95. But Semb. acc. Shin. 314. 
= So, where a Deed ſpeaks of a Month, it ſhall be intended of a Lunar 
I Month : As, if there be a Condition of Re- entry for Non- payment of Rent 
within a Month. 2 Cro. 167. 
So, if a Covenant be to pay 500 J. within a Month. R. 11 „ 
But, where a Statute ſpcaks, of a Year it ſhall be computed by the whole 
| twelve Months according to the Calendar, and not by Lunar Months; 
2 Inſt. 320. 2 Cro. 167. 
# - Shes a Statute ſpeaks of fix Months in a Matter which concerns Ec- 
| cleſiaſtical Proceedings, it ſhall be computed by Calendar Months: As, for 
| Proof of a Suggeſtion in Prohibition, R. 2 Rol. 521. J. 52. Hob. 179. 
| R. Lit. 19. Cont. 4 Mod. 186. Vide ſupra. 
| So in a Quare impedit, where by the St. W. 2. Plenarty i is no Plea, i breve 
| infra tempus Semeſire impetretur, the Computation ſhall be by Calendar 
| Months, R. 6 Co, 61, 2 Cro. 141. 167, Ml, RE | 


(C) The Day, Hour, &c. 


Day is Natural, which conſiſts of twenty-four Hours, or Artificial, 
R 8 N contains the Time from the Riſing of the Sun to the Setting, 
| 135. 4 
Hera conflat ex 40 Momentis, 2 Inſt 318. 
A Day is uſually intended of a Natural Day 3 as, in an Indiment for 
| Burglary, Sc. Co. L. 135.4 | 
In an Appeal. 2 Inft, 318, 

Vide Ti _ (B. 1, &c.—C. 1, &c.) 
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2 Ink. 27. 


Cont. ibidem. Vide Poſt, (B.) ER 


ANN, OU R, ee WAST 


(a) When the King ſhall have the Year, Day 


Y the St. Prær. Reg. 17 Ed. 2. 16. Rex habebit omnia Catal Be 
lonum, et fi habeant liberum Tenementum ſtatim capietur in Manus J. 
mini Regis, et Rex habebit omnes Exitus ejuſdem per unum Annum, et unn 
Diem, et Tenementum illud vaſtabitur et deſtruetur de domibus, boſeis, gar: 
dints, GC. _ Oe 2 8 | | 
The Waſt was to ſhew a Deteſtation of the Crime. Sr. P. C. 190, 


The Year and Day was originally by Allowance of the Lord of the Fe, 
who was intitled to the Eſcheat, who allowed the King the Year and Dy, 
by Way of Compoſition for the Waſt. St. P. C. 190. 

And, by Mag. Char. 9 H. 3. 22. it is declared, that the King ſhall hx 
it only for one Year, and one Day. 

But now it is ſettled, that the King ſhall have the Year, Day, and Wa, 
if the Lord does not make Compoſition for it. Sz. P. C. 190. J. Du, 
2 Inft. 37. TT 

And that for Petit Treaſon, or Felony. Sz. P. C. 190. 6. 

And in all Caſes, where the Felon had an Eſtate not impeachable for 
Waſt : As, if he was ſeiſed in Fee, or in Tail. S. P. C. 190. b. | 
If he was ſeiſed in Right of his Wife, the King ſhall have the Vea, Day, 
and Waſt, in the Lands of the Wife's Inheritance. St. P. C. 190. b, 
26218 - | 2 
So the King ſhall have the Year, Day, and Waſt, tho' the Land was 
Ancient Demeſne. St. P. C. 191. 4. g 

Tho! a Felon being indicted have a Charter of Pardon. St. P. C. 191.6. 


\ 


Tho? the Felon was killed in a Purſuit after an Eſcape out «of Sandtuary, 
and this Matter be preſented before the Juſtices in Eyre. St. P. C. 191.0 


(5) When not. 


UT if the Felon have only for Life, or for Years, the King ſhall not 
have the Year, Day, and Waſt. S. P. C. 191. 4. 2 Infl 37. 
So, if the Felon was ſeiſed only as Mortgagee, ſubject to a Condition. 
5 Fe an 1 | 
Or, was ſeiſed by freſh Diſſeiſin. S. P. C. 191. 4. 
Or, held at Fee-farm, rendring the true Value. Sz. P. C. 191. 4. 
Or, was Tenant in Tail. 2 Inf. 37. 
So the King ſhall not have the Year, Day, and Waſt, of the Lan 
of a Clerk convict. St. P. C. 191. 4. 8 
Nor, where a Felon after Indictment has a Charter of Pardon. St. P. (. 
191. 4. : - | 
Nor, if there be Lord, Meſue, and Tenant, and the Meſue is attainted- 
.2 DInft. 37. „ 1 Ne 
| 3 9 


| 191. b. . mer I > . 
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Nor, whore the Land is not of the Value of 40 d. or ſuch ſmall Value 


becauſe the Suing it out of the King's Hands will coſt more, than the Value 
of the Land. Sr. P. C. 191. 4. 


The Commencement of the Vear, Day, and Waſt, ſhall be preſehtly 
| after Office found, and not before. 
And therefore, if Office be not found till 20 Years after the Attainder, 
yet the King ſhall have it for a Year and Day afterwards, tho' the Words of 
| the St. Prer. Reg. 16. are Statim capietur in Manus Domini Regis. St. 
P. C. 191. 4. 
And it is intended, that the King ſhall have the firſt Year. F. N. B. 
144. K. 
1 all the Profits in the meſne Time are alſo the King Sz for the 
Lord cannot have the Eſcheat, till the King has had his Year, Day, and 
| Waſt. Sc. P. C. 191. 4. 
And therefore, a Writ lies to inquire if the King las had the Year, Day, 
and Waſt, before the Lord ſhall have the Land out of the os I s Hand. 
S. P. C. 191. 6. 
And if it be found, that the King had the Lands for a Year, and a Day, 
it ĩs ſufficient; tho” it be alſo found, that B. took the Profits for that Yeat; 
| for he ſhall anſwer for them to the King: F. N. B. 144. K. 
The Prerogative to have the Year, Day, and Waſt, is a Profit annexed to 
the King's Crown. St. P. C. 191. 5. 


And therefore, none can, im it by Reaſon of a Franchiſe. Sr. P. C. 
191. b. Hee His au bh or be, e ee, Ea... PL Ac 22 
Nor, can the 3 grant it. to another before ines found. S'. P. C. 
Ze. 
—— 2 Ants td 2 A 


nt r con commit the Ae > <5; e. £ . 2 | 


2 3U after the 


ing is intitled by Office, he 1 82 
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Vide Juſtices F Peace, (B. 24, & Tess, (L. 12, 13. 
Action upon the Caſe for NM. uſance. Parliament, G. 2 * 
3 (D. 36, pats (C. 3 ) 


ANNUITY. 


— 


N Te 
(4) What ſhall be a good Gꝛant. 
(A. 1.) In Reſpe& of Continuance. 


A Annuity is an annual Sum of Money granted to another in Pe 
for Life, or Years, which charges the Perſon of the Grantor oy 
Co. L. 144, 6. 
Or, it may be due by Preſcription. 
So it may be granted to another for every Year that he ſhall be reſide 
in uo 2 Town, or in ſuch a Pariſh; for it is annual at his Will, 1x 
226. J. 10. | 
Or, every Eaſter Day that he comes to ſuch an Houſe ; tho' perhaps b 
Never will come there. 1 Rol. 226. J. 15. | 
So it may be granted at every twenty Years, tho' it be not anw! 
1 Rol. 226. I. 20. 00 is 3 | 
If a Grant be to A. for Life to be paid at the Feaſt of Eqſter, or tmeny 
Days after, and he dies after Eaſter within twenty Days; the Executor full 
not have it; for the laſt Day was the Time of Payment. Dal. 1. 


ns (A. 2.) By what Words granted. 


If a Man grant an Annuity to another to be received cut of his Cifers, yet 
this is ſufficient to charge his Perſon, and the ſubſequent Words full be 
rejected. 1 Rol. 227. J. 51. 5 | 

Or, to be received out of a Bag of Money. 1 Rol. 227. I. 46. 

Or, to be received of a Stranger. 1 Rol. 227, I. 48. | 5 

So, if a Man grant a Rent out of bis Manor, when he has not any Manor 
this is a good Annuity. 1 Rol, 227..1. 42. Vide Rent, (C. 8.) 

Or, if he grant a Rent of 20l. per Annum to be received of his Tenants in 
D. when he has not any Tenant there. 1 Rol. 227. I. 40. 

Or, an m to be received out of his Land in D. and he has only a 
Rent there. 1 Rol. 227. J. 33. 

So, if he grant an Annuity to be paid out of bis Rent. 1 Rol. 227. J. 30. 
So, if a Man grant a Rent of 201. to be paid out of the Cuſtoms aſigned t 
Bim by the King ; this cannot be a Rent, for a Rent does not iſſue out of a 
Rent; but it ſhall be an Annuity, Jide 1 Rol. 227. l. 20. 

Or, the Queen, out of Cuſtoms affigned to her for Dower. 1 Nil. 227/. 

J. 20. „ . 
So, if one grant a Rent out of Land, which is afterwards evicted by an 
_ elder Title, the Grantee ſhall have an Annuity. | 

So, if a Rent-charge be determined by the Act of God, or of the Lav 
Co. L. 148. 4. 5 I, = 
So, if a Man grant a Rent out of Land, in which he has nothing, Provij 
that he be not charged for this in a Writ of Annuity, it ſhall a good An- 
nuity ; for the Proviſo, being repugnant, is void. Co. L. 146. 4. 2 Bul. 149. 
If a Feoffor reſerve 20 Marks Rent, and afterwards the Feoffee by N 
Deed bind himſelf to pay 20 Marks per Annum for the Lands, which he 17 


V 
by bis Feoffment; this ſhall be an Annuity, for it is other than the Sum 
2 a Man grant a Rent- charge out of his Land, the Grantee has an 
Election to take it as a Rent, or as an Annuity. Lit. Set. 219, 2 Bul. 148. 
ide Poſt, (C. 1.) Vide Rent, (C. 8. | 
| And, if the Grantor be ſeiſed for the Life of another, who dies, and 
dhe Grant is for his own Life, it ſhall be an Annuity. R. 2 Bul. 148. 
If a Man grant a Rent-charge, or an Annuity in Fee, the Grantee, his 
| Heirs, or Aſſigns, may have a Writ of Annuity for it. Co. L. 144. 6. 
If an Abbot, Prior, Parſon, Sc. with Aſſent of the Ordinary grant an 
| Annuity for a valuable Conſideration, the Grantee ſhall have a Writ of An- 
W nity. 1 Kol. 226. J. 50. 7 5 
= Or, if the Ordinary with Aſſent of the Parſon and Patron grant it. 
| 1 Rot. 225. J. 53. 


If two grant an Annuity to another, the Grantee ſhall have but one 


W Annuity. Co. L. 144. © 5 8 
If two grant a Rent, Proviſo that it ſhall not charge the Perſon of one of 
den, a Writ of Annuity lies only againſt the other. Co. L. 146. 6. | 
W But, if A. being ſeiſed in Fee, he and B. grant a Rent-charge out of 
Land; both are chargeable in a Writ of Annuity. Co. L. 144. 6. 
| And if they grant an Annuity, and oblige themſelves, et utrumque noſtrum, 
they are chargeable ſeverally, or jointly for it. Co. L. 144. 6. 


(A. 3.) By what, not. 


But for a Rent created upon a Reſervation, a Writ of Annuity does not 
| lie. 1 Rol. 226. J. 35. Co, L. 144. 4. © | N 
Tho' the Feoffee, or Leſſee by Deed, reciting the Rent reſerved, grant 
that the Feoffor, &c. for his greater Security may diſtrain for it upon other 
| Land. 1 Rol. 227. l. 3. 45 
| So, if a Rent be granted for Owelty of Partition, a Writ of Annuity 
| does not lie. Co. L. 144. 6. I Rol. 227, |. 7. | | 
Or, in Lieu of Dower ; for it ſhall be Real, in the Nature of the Land, 
| for Recompence whereof it was granted. R. Poph. 879, ' | 
| So, if a Rent-charge be granted, with a Proviſo, that it ſhall not charge 
| bis Perſon, a Writ of Annuity does not lie. Lit. Sect. 220. 1 
Or, if upon a Grant of a Rent- charge, there be a Defeaſance, that it 
all not charge his Perſon. Co. L. 146. 6. . 
Or if the Grant be, that the Grantee ſhall diſtrain for the Rent. Lit. 
Sect. 221. | 
So, if the King grant an Annuity, and does not grant it out of the Ex- 


ciſe or other Revenue, it ſhall be void; for it cannot charge his Perſon, 
I Sal. 58. | 
(B) UWho are bound to Payment. 
F a Man grant an Annuity to another in Fee, his Heir ſhall not be 
bound to the Payment without an expreſs Lien. | 
And therefore, if the Grant does not ſay, for him and bis Heirs, the An- 
nuity determines by his Death. 1 Rol. 226. I. 2 5. 1 
Tho' he afterwards binds himſelf and his Heirs to Warranty; for that 
does not enlarge the Grant. 1 Rol. 226. J. 30. 
And therefore, the Heir cannot be charged in a Writ of Annuity due 
by Preſcription ; for it does not appear what Lands his Anceſtor had at the 


Time of the Grant, Co. L. 102. a. | 
8 . 3 But 
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deceſſor; for the Charge is upon the Church. R. Cre. El. 8 10. 


.. 


Whar ſhall be Diſtreſs, if he appears, and counts at the Return of the Writ. G. I. 


a2 Determina- 


tion of the 
Election. 


(C. 3.) 


not. 


_ Whole ſhall be an Annuity, or a Rent-Charge. Co. L. 144. 6. 


have a Writ of Annuity for it. Lit. Sect. 219. 


as granted for Owelty of Partition, with a Proviſo, that it ſhall not charge 


wards have an Annuity ; for that muſt be brought upon the Grant for the 
Whole, or nothing. Co, L. 150. 4. 


termination of his Election. Co. L. I45. @. 


of the Grantor, the Grantee brings a Writ of Annuity againſt the Heir, and 
counts or proceeds to Judgment, he may afterwards diſtrain as for a Rent; 


/) ĩ 6. LS 
But if a Parſon, &c. before the Str. El. had granted an Annuity wig 
Aſſent of the Patron and Ordinary for a valuable Conſideration, his Suc Vith 
was bound. 5 1 1 | | . 
So, if it were granted with Aſſent of the Ordinary, without 
GEO : | 1 out the Patron, 
So, the Succeſſor ſhall be charged for Arrears in the Time of his Pre. 


e (C) Remedy. 
(C. 1.) When a Writ of Annuity, or Diſtreſs, at Election. 


F a Man grants a Rent-charge out of Land to another, without a Pro 
viſo to exempt his Perſon, the Grantee has an Election to diſtrain, or u 


But he has no Election, where Rent is reſerved upon a Feoffment, &.. 
his Perſon, Gc. Co. L. 145. Vide Ante, (A. 3.) 
If the Grantee brings a Writ of Annuity, he diſcharges the Land fon 


I45.@. TE 

Tho? he does not afterwards proceed upon it. Co. L. 145. a. 

So, if he diſtrain for the Rent, and avow for it in a Ge of Record; 
he determines his Election to claim it afterwards as an Annuity. G. I. 
145.6. | 

80 if he bring an Aſſize, and count for the Rent in a Court of Nel. 
Co. L. 145. 4. 1 Rol. 228, J. 50. 3 : 3 

So, if a Rent be granted to two, and one diſtrains and avows in his own 
Right, and makes Conuſance as Servant of the other; this ſhall be a Dter- 
mination of the Election for both. Co. L. 146. 4. 

If the Grantee of a Rent-charge purchaſe Part of the Land, whereby the 
whole Rent is extinguiſhed, he ſhall not afterwards have a Writ of Anmity; 
for he determined his Election by his own Act. C. L. 148. 4. 

So, if a Rent-charge be apportioned by Act of Law, he ſhall not after 


But if a Man bring Annuity, and do not count upon it, it is not a De 


Tho' he enter his Writ in a Court of Record. Co. L. 145. a. 
So, if he bring an Aſſize for the Rent, and do not make his Plaint upon 
it in a Court of Record. Co. L. 145. 2. 8 . 
Or, diſtrains, and does not avow for the Rent. Co. L. 14 5. 4. 
So, if the Wife of a Grantee of a Rent- charge, demand her Dower of the 
Rent, the Heir cannot claim it as an Annuity; for he cannot make his Ele- 
tion by Claim. Co. L. 144.6. | | 
So, he cannot afterwards have an Annuity for the two Parts, for the 


So, if a Grant of a Rent be not for him and his Heirs, and after the Death 


for the Heir not being liable, he had not any Election. R. Dy. 344- b, 
3 


VVV 


If the Leſſee of a Tenant Pur auter Vie grant a Rent · charge for fifteen 
Years, and the Life dies, the Grantee may afterwards have a Writ of Annuity 


27 ph. 86. | . | | 


When Debt lies-for an Annuity, and when not; 
Vide Deit, (A. 6, 7.) 


(D) CUrit of Annuity. 


Writ of Annuity may be ſued by Fuficies in the County, or in C. B. 
F. N. B. 152. B. | 


F. N. B. 153. A. 


Outlawry. | a 
1 Original is the ſame as in Debt; and therefore upon a Summons, 
| or Bill in Placito Debiti, the Plaintiff may declare in Annuity. Cont. Tel. 208. 
K. acc. 5 Mod. 143. : 18 : 
An Annuity ſhall be brought in the County, where the Grant was made. 
F. N. B. 152. E. . 
| Or, if it be payable by a Religious Houſe, Corporation, or Parſon, where 
the Houſe, or Church ſtands, or where Seiſin of it was alledged. F. N. B. 
= EE; | ER „ 8 
| 50 it may be ſued in Wales by Bill; for it is a Perſonal Thing. R. Cv. 
| Car. I7I. Jon. 214. | Pl 
So in the Exchequer, or B. R. by Bill. Fon. 215. 


„ (E) Detlaration. 
F an Ahnuity be brought againſt the Grantor himſelf, the Grant ou ght 
I to be ſhewn. Vin. Ent. 8. Co. Ent. 49. b. 5 ws 
If by an Aſſignee, he ought to ſhew the Grant, and the Aſſignment to 
| him by the Grantee, Win. Ent. 8. | 


| 2 by an Executor, the Grant, and the Death of the Grantee: Min. 
nt. 10. | | 


| for the Arrears in his Wife's Life-Time, he ought to ſhew the Grant, 
and the Deſcent of the Land, and the Death of his Wife: Vin. Ent. 11. 

| If there be a Count for an Annuity due by Preſcription, the Plaintiff ought 
| to ſhew the Preſcription, and a Title to it in himfelf Co. Ent. 48. 


| be of a Robe, and not of Money. F. N. B. 152:C: | | 

| And if the Grant be for Life, the Declaration hall ſay, Yirtute cujus 
| Seizitus fuit in Dominico ſuo ut de libero Tenemento for his Life, Co: Ent. 49: 
R. Cro. Car. 171. 2 Bul. 148. 

And, tho' this Demand ſounds like a Demand of a Rent=chatge, it ſhall 
” for his Miſpriſion of the Law ſhall not prejudice him; R. 
2 Bul 148. 


But the Declaration ought not to be in Placits Debiti Carth. 35 "Ry 


} 


(F) Pleas, 


for his Death, which is the Act of God, does not determine his Election. 


The Proceſs in C. B. ſhall be Summons, Attachment and Diſtreſs; 


If by the Huſband againſt the Terre-tenant after the Death of his Wife, 


The Declaration in Annuity ſhall fay, quem ei deber, tho' the Annuity 
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And by the S:, 23 H. 8. 14. Upon Default of Diſtreſs, Proceſs of 
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the Preſcription. 


So, the Defendant may plead a Releaſe of all Perſonal Actions in Bir at 


: * HE Judgment in an Annuity ſhall be for the Annuity, and the Ar- 


ment for the Arrearages ; for the Writ fails for ever. Co. I. 265. 6 


8 len 
* 


t 


xy) Pleas. 


O the Declaration the Defendant may demur, if the Plaintiff d 
not ſhew a good Title. Win. Ent. 9. 5 
So after Oyer, he may confeſs the Action, and thereupon there ſhal be 
Judgment againſt him preſently. Min. Ent. 11. 
So the Defendant may plead Riens arrear. Win. Ent. 10. 
Or, Non conceſſit. Win. Ent. 11. R. 2 Leo. 13. 
Or, if the Declaration is founded upon a Preſcription, he may trays 
Or deny the Preſcription directly. Co. Ent. 49. a. h 
But it is no Plea, that the Church is drowned, deſtroyed, &c. for it is due n 
Reſpect of the Profits. R. 1 Mod. 200. e h 
That nothing paſſed by the Deed; for perhaps it was not in Eſſ befor: 


R. 2 Leo. 13. 


an Annuity, Jon. 214. 
Or, if a Rent-charge be granted, which the Grantee afterwards cles t) 
have as an Annuity, a Releaſe of Actions real made before the EleQg, 
on. 214. | 
But, a Releaſe of real Actions is not a good Plea in an Annuity gener, 
Cont. Co. L. 285. Acc. Jon. 214. | 
That the Rent was levied by Diſtreſs. Co. Ent. 49. b. 
That the Defendant enfeoffed the Plaintiff of the Land charged «it tl 
Rent. DTT 
If an Annuity was pro Conſilio, that the Plaintiff refuſed his Counſel, 
But it is not a Plea, 7hat the Grantee was attainted and imprijmed ard 
could not reſort to him for Counſel. R. Dy. 2. 4. 2 
If the Defendant makes Default after Appearance, before Judgment there 
ſhall be a Diſtringas ad audiendum Judicium. 2 H. 4. 1.6. 


(G) Judgment. 


rearages before the Action, and after. Co. Ent. 50. a. Cro. Car. 436. 
So the Jury ought to give Damages for Nonpayment, be the Annuity 
claimed by Deed, or by Preſcription. 1 Rol. 88. 
And, if the Verdict does not find Damages, it ſhall be helpt by a Releaſe 
of Damages. R. 1 Rol. 88. | 
But, 1 the Plaintiff demands an Annuity due at Micbaelmas laſt, and 
there was another Quarter in Arrear at Chriſtmas before the Action brought, 
the Judgment ſhall not be for the Quarter due at the Feaſt of Chriſtmas, fe 
that ſhall be intended to be ſatisfied. 1 Rol. 229. J. 15. 
And this Quarter ſhall never be recovered by an Annuity. | 
So, if the Annuity determines pendente lite, there ſhall not be Judg- 


R. 2 Leo. 51, 


(H) Executiol: 
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(Ai) Execution. 


F the Plaintiff recover in Annuity, he may have an Elkgit, or a 
| | Zeri facias for the Arrearages recovered, within the Year. 1 Rol. 229. 
. 30. 
| 50 after the Vear the Plaintiff ſhall have a Scire facias. 1 Rol. 229. 
31. 
| But the Plaintiff after a Judgment i in Annuity ſhall never have an Annuity 
| again for the Arrearages recovered, 1 Rol. 229. l. 27. 
| Nor, for the Arrearages incurred after the Judgment, but he ſhall have 
| a Scire factas upon the Judgment, which is always executory. 1 Rol. 


229. . 37. 


Annuity p20 conſilio, 
Vide Condition, (K. 4.) 


ANS W E R. 
Anſwer to a Bill in Equity, 


| Vide Chancery, (K. 1, &c.—L.—M. * 6.)— D. YM, (M. 16, ) 
E Evidence, (C. 3.) 


To Articles of Impeachment, 
Vide e 0 L. 23. ) 


A P O T H E C A R v. 
7 id Phyfs Klans, (C.) 


Vol. I. | — _ 5G APPEAL; 
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2 Infl. 68. 


r 


| Th 
: (A) When it | lies. 5 by M 
(A. 1.) For the Death of a Man. 
Ab Frey is an Accuſation of another in legal Form, for a Crime h 1 
him committed. Co. L. 123. b. 287. 6. St. P. C. 58. 5. | glary. 
Antiently an Appeal lay for High Treaſon. St. P. C. 78. a. = Oo 
But it ſeems to be taken away by the $f. 1 H. 4. 14. _ now, if 3 
Murder be made Treaſon, an Appeal does not lye. R. Dy. 50. Man. 
And it now lies only by an Heir upon the Death of his . or by a=; 
a Wife upon the Death of her Huſband, 2 Sho. 375. | Dy 
By Magna Charta 9 H. 3. 34. Nullus capiatur propter Abpellum Fænine 1 
de morte alterius quam viri ſui; and therefore, the Heir who brings the 4y. | By 
peal muſt be a Male. H. P. C. 182. | 2K. 
Or, an Hermaphrodite, if the Male Sex be predominant; otherwit not, | Bu 
2 Inſt. 69. I H. 1 
So, he ought to be lame Heir; for, if the Deceas d leave Iſue a Bm 
Daughter, his Brother ſhall not have an Appeal. | Inteſi 
So, if the next Heir die before, or after an Appeal commenced, his Her | A 
ſhall not have an Appeal. H.P.C. 182, Dub. Dy. 69. 4. Be 
So, if the Blood of the Heir be corrupted by Attainder, he (lull nt 61. « 
have an Appeal. H. P. C. 182. i 
Yet, if he die after Judgment: in an Appeal, his Heir ſhall demand Exe- 3 
. ention. | H. F. G 

So, if the Deceas'd leave a Wife, who dies within a Year before an Ap 28... 
peal commenced, the Heir of the Deceas'd ſhall not have an Appeal; for | the , 
the Action was once attached in another. H. P. C. 181. © 1 
Except, where the Wife kills her Huſband. H. P. C. 182. R Ci. 1 
Car. 531. | Rape 
So an Appeal may be brought by the Heir, tho' He be an Infant. H. P.C. B 
183. and the Parol ſhall not 3 2 Toft 320, Mo. 461. | * 
Or, above the Age of 7a Years. H. 183. tho the Defendant in ſuch [ 10 V 
Caſe be ouſted of Battle. 2 "Inſt. 320. ** 
Tho' he derives his Blood by Females. H. P. C. 183. B 
So, if an Appeal be againſt the Heir himſelf, it may be by the next, 6 . 
if the immediate Heir had died without Iflue in the Life of his Anceſtor: 8 
H. P. C. 182. * 


So an Appeal lies by the Wife upon the Death of her Huſband. By e 
St. Magna Charta, 34. 

And ſhe may have an Appeal, tho' ſhe had eloped in his Life-time. 
H. P. C. 181. 

Tho' the Huſband was attainted. H. 181. 2 Ire. 69. 

But ſhe ought to be a lawful Wife; for Ne ung accouple i is a _ Plc 
IHF.C 131. 2 nt. 08. 1 

And, if ſhe marry another, the Appeal is loſt for ever, tho' the _ 
Huſband die before the Year expires... H. P. C. 1 8 1. Semb, Dy. 8 


„ 


So, if ſhe marry after Judgment, ſhe cannot have Execution. H. P. C. 


46 2 Inſt, 69. 
| So, if the Wite be eloped, or divorced, ſhe cannot have an Appeal. 2 


l 
17e Huſband ſhall not have an Appeal upon the Death of his Wife, but 


| the Heir. 3 Mod. 157. 
| There ſhall be no Appeal by the Sz. of Glec'. 6 Ed. 1, 9. upon a Death 
| by Mifadventure, or Se de Arn 2 Inſt, 317. 


(A. 2.) Fora Robbery. 


So a Man, who is robbed, may have an Appeal of Robbery, or Bur- 

glary. 2 R. 3. 22. 6. 

Gr, an Appeal of Larceny, if his Goods are ſtolen. H. P. oy 84. 
An Appeal of Robbery, or Larceny my be ind a Woman, as well as a 

Man. H. P. C. 184. 2 Inft. 68. 
By an Infant. H. P. C. 184. 

By the Maſter or Servant, where the Servant was robbed. H. 184. 

By the Survivor, where the Goods belong to ſeveral. H. 184. ? 

& By him, who had Poſſeſſion of the Goods, tho' he claims no Property. 

2 R. 3. 22. 6. 

I But a Villein ſhall not have an Appeal of Robbery agpinſ his Lord. 
H. 184. 


| Inteſtate. H. 184. 
An Appeal may be againſt the Perſon who robs. 
| 6 Or, if A. rob B. and C. rob A. it may be by B. * Sr. P. 0 


. 3. For a Rape: 


| Soa 8 raviſhed may have an Appeal againſt the Raviſher, upon 

| the St. V. 2. 34. 

I he Appeal ſhall be by the Woman raviſh'd. Sr. P. C. 61. 8. 

| And, if ſhe be a Feme wy, ſhe may ſue without her Huſband. Bro. 

| Rape, 1, Cont, St. P. C. 61. 

Or, the Huſband and Wife 3 join. Bro. Rape, 1. St. P. C. 61. 
And by the Sz. 6 R. 2. 6. If the Woman after the Rape conſent to the 


| if no Father, her next of Kin may have it. H. P. C. 186. 
If her next of Kin commits the Rape, her next after him ſhall have it. 


But a Woman ſhall not have an Appeal of Rape, if before, or afte 
ſhe conſents to the Raviſher. 2 Inf 4 5% 5 Fog 


So, an Appeal does not lie, for taking a Woman, and marrying her con- 
try 0 the Se Lid 2. Hut. 3. 7 * 


Appeal of Mayhem. 
Vide Battery, (E. 4.) 


Nor, an Executor or Adminiſtrator, for the Robbery of his Teſtator, ar - 


| Raviſher, her Huſband ſhall have the Appeal ; if no Huſband, her Father; 
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461. 
Court, or out of Court. R. 1 Sal. 176. 


(Cc) Againſt Whom it lies. 


DL. | 


there may be ſeveral Appeals. St. P. C. 65. 6. Dy. 39. 


331. 


BY the Common Law, an Appeal lay only, where the Appellant had made 


want of freſh Suit, if brought in a Year and Day after the Fact done. 


| Year and a Day after his being Acceſſory. 2 Inft. 320. 


FF EXE 


(B) By whom tt lies. 


XN Appeal ſhall be by the Wife of the Death of her Huſband; a0 
A in every other Caſe by the immediate Heir Male. Vide Ante, (A. | 
If the Heir be an Infant, he may be admitted to ſue by Guardian, 7 


* 


And the Infant himſelf cannot aſterwards controul the Proceeding, i 


” 


N Appeal lies againſt an Infant. H.P.C. 185. 
And, againſt a Monk, &c, without naming his F E. 18; 
. So, againſt a Wife, without naming her Huſband. H. 155. St. P. 

2. 4. | | | | | 

So, againſt the Huſband and Wife, tho' it be for a Rape; for the Wit 
may be aiding. Bro. Rape, 2. | | 8 

So, an Appeal ought to be againſt all the Principals and Acceſſories tg. 
gether; for, generally, the Plaintiff ſhall have but one Appeal. S:, P. C 
65. 6. R. 4 Co. 47. 6. 

And therefore, if he commences an Appeal againſt A. and ſeveral other 
Appeals againſt other Perſons for the ſame Felony, all but the firſt abate 
K. F. G 85. 5. „ 550 
Tho' the Plaintiff be nonſuited in the firſt, after Appearance. F. P... 


Or, the Defendant in the firſt be convicted, or acquitted. S. P. ( 
65. 5. 5 1 
But if A. be acceſſory in another County to a Felony committed by B. 


So, if A. be acceſſory after the Year and Day, and an Appeal commenced. 
St. GG. | | : 
So there may be an Appeal againſt A. as Principal, and alſo as Accel- 
ſory. St. P. C. 65. 6. . „ 
So, againſt A. quod proditorie, & B. quod felomice murdravit. Cri. Car, 


(D) At what Time it lies. 


freſh Suit to apprehend, and convict the Felon. 2 Inft. 3 19. 
But, by the Sz. of Gloceſter, 6 Ed. 1. 9. An Appeal ſhall not abate for 


Which Statute is, by Conſtruction, reſtrained to an Appeal for the Death 
of a Man, | To 
And therefore, an Appeal upon the Death of a.Man may be within the 
Year and Day, tho' thete be not any freſh Suit. 2 If. 320. 
Within a Year and Day after the Death, tho' the Blow was given befor 
2 Inſt. 320, 5 3 4 
And, if any be Acceſſory Half a Vear afterwards, it may be within 2 


If the Year commences the 1 of January, it ends the 3 ½ of Dam 
ls | | I Poe . | ) 


1 | 

But, after the Year, a new Writ ſhall not be allowed, tho' the firſt was 
deſtroyed. R. 1 Sal. 177. Ls 5 

And an Appeal of Robbery, &c. may be brought two or three Years 
afterwards, if there be freſh Suit. H. P. C. 185. Sf, P. C. 62.6. 

And, what ſhall be freſh Suit, ſhall be in the Diſcretion of the Judges. 

H. 185. : 3 : 
hy 3 Appeal for a Rape may be brought in a reaſonable Time; for, 
tho' by the 8. V. 1. 13. by which Rape was made only a Treſpaſs, forty 


Days are limited for the Suit; yet, when it was made Felony by the Se. 
V. 2. 34. no Time is limited for it, H. P. C. 186. N | 


(E) Jn What County. 


was committed. Sf. P. C. 63. a. Vide in Action, (N. 9.) 

And therefore, for a Death in Wales, it cannot be brought in a County 

| adjacent. R. Cro. Car. 247. 5 * 8 

| Tf the Stroke was in one County, and the Death in another, it ſhall be 

| commenced in either of the Counties, and tried by a Jury of both. St. 

P. d. 63. 4. 7 C. N. N. Dy. 46. 4. e 5 

And now, by the Sr. 2 & 3 Ed. 6. 24. it may be commenced and tried 
in the County, where the Party died. 3 Mod. 121. pL 

| An Appeal for a Robbery ſhall be brought in the County, where the 

| Party was robbed. St. P. C. 63. 6. 7 Co. 2.4. l 

| And, if the Goods are afterwards carried into another County, an Appeal 

for Larceny may be brought there; but not for the Robbery. H. P. C. 184. 

; 7 Co. 2, a. 8 4 g 2” Sa 


If they be carried into divers Counties, an Appeal for Larceny may be 
| brought in either of them. 7 Co. 2.4. 


If a Woman be taken in one County, and raviſhed in another, the Ap- 


W raviſhed. E. P. C. 186. 


Tho' the Count mentions the Taking in another County ; for, as to ſo 
much, it is Surpluſage. St. P. C. 63. 6. | | 


| An Appeal ſhall be in the County where the Offence was committed, 
| tho' it be within the Cinque Ports. R. Ye. 12, Cro. Car. 247. 


(F) Befoze Whom, 


Sheriff and Coroners. Vide St. 3 H. 7. 1. H. P. C. 171. Sr. 64. 
2 Inſt. 420. Vide in Officer, (G. 5.) | 
Who can only take and enter the Appeal and Count. 2 Ist. 32. 


Then by Certiorari directed to them, it ſhall be removed into B. R. 
St. P. C. 64. b. 5 . 


Skin, 634. 


or upon Bail. H. 179. St. 64. ö. 2 Inſt. 420. 
And the Appeal by Bill ſuppoſes the Party to be in Cuſtody. 1 Sal. 61. 
Vo. I. ” 


A Appeal muſt always be brought in the County, where the Felony 


peal for the Rape ought to be brought in the County, where ſhe was 


N Appeal by Bill may be brought in the County Court, before the 


Or, before Juſtices of Gaol Delivery, againſt any in the Gaol before them, 


5 HH 33 


So, it may be by Bill before the juſtices of B. R. againſt any one in 
Cuſtod. Mar. or lett to Bail; for they are the Sovereign Coroners of the 
Realm. H. P. C. 179. St. 64. 6. 2 Inft. 420. 17 Ed. 3. 13. 4. R. 


DD ˙» Od = 
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(G. 2.) 


How arraign- 


(B. 5, 6.) 


. 5 
But, if any of the Appellees are not in Gaol, it ſhall be removed by Cer. 


The 

tiorari into B. R. St. 64. b. 4 Mod. 

So, if the Juſtices of Gaol-Delivery do not determine the Appeal, it ma And 

be removed. Kel t. go. / make © 
So. it may be before Juſtices i in Eyre. | 

And, by the Sr. V. 2. 29. Before Juſtices of Oyer aw Termine- If tl 

2 I allo li 

* . Juſtices of Ni 5 prius. 2 Inf. 420. | | 4 

80 by the St. 1 H. 4. 14. An Appeal hs a Thing "EY out of the Rein hater 

ſhall be before the Conſtable and Marſhal: -- H. P. C. 180. The 
But an Appeal does not lic before Juſtices of Peace. . St. 65. 4. en I Sid. 

2 Inſt. 420. Aft 
8 by the St. 1 H. 4. 14. in Parliament. St. 65. a. 1 Sid. 

An Appeal i in the County, or before Juſtices of Goal-Delivery may he . 

removed into B. R. by the Plaintiff or Defendant, by Certiorari out of Our fenden 

Cery or N. K. g. &!!! 1 

The Certiorari ought to be directed both to the Sherif and Coroner, | the Ce 

St, P. C. 70-4. 64. b. 1 

eee e with the Aar hre. St. P. c 50. q 3 

5 I. 

(G) wr the Proreeding wan be. # 

(G. 1 By Writ. | 25 as 

N Appeal ſhall be by Writ, or by Bill EP. d „ 2 % %. Wl ©" 

A = of ay by the Wike on the Death of l a 4 | 3 

Co. Ent. 57.4. 2 Sbo. 375. | Ir 

By the Heir on the Death of hi Anceſtor, ©. Ent. 53.6. 56.6, | 

4 Mod, 287. 13 

A Writ of Appeal on a ider Burglary, or Larceny. 1 

A Writ of Appeal ought to be general againſt Principal and Aue 1 

without Diſtinction; for it ſhall be diſtinguiſhed 1 in Court, which are Pin- A. 

cCipals, which Acceffories. Sr. P. C. 70. a. | the | 

And, it ſhall be againſt the Principal and all Acceſſories halen or after, 1 

till the Writ ſued; for if there are ſeveral Writs againſt them, all but the E fo 

firſt abate. R. 4 Co. 47.6. MS 72 

So it may be againſt one for Petit Treaſon, and another for Murder, in Bo © 

the ſame Count. R. Jon. 425. Cre. Car. 531. | Ren 

But a Writ of Appeal mall not be againſt a Man as Acceſſory, via 2 Re 

nami = any Principal. Semb. Dy. 133. 6. 80 

upon this Writ Pledges muſt be returned, and if the Sheriff return, Plai 

* be 1204 not found any, they may be found ; in Court, Raf. 46. entr 

abat 

At the Return of the Writ, the Defendant if he appears ſhall be broupt þ 

to the Bar, and then the Appeal ſhall be arraigned by the Appellant's Coun- in C 

ſel in French, and afterwards read in Latin by the Secondary, and the Ab- will 

pellee ſhall plead to it. 1 Sid. 324. 2 Jon. 210. 1 Sal. 61, 64. 1 R 

So, if only one of the Appellees appear, and the others make Deſul, 4 
he ſhall plead. Ws 

At the Return the Appellant may make a Warrant of Attorny, and afte. 1 

| wards appear by Attorny, but the Warrant ſhall be avowed by him in ano 

Court in * or r proved * Witneſſes, 2 Jo: 210. "8 Alta, Car 


Ei The | 
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The Defendant before Plea may demand Oyer of the Writ and Return, 


And, if the Sheriff has not returned his Writ, the Court obl ges him to 


make a Return preſently. 2 Bu/. 19. 


If the Writ be defective, the Defendant may plead in Abatement but. may (G. 3) 
alſo plead over to the Felony. Co. Ent. 57. 4. 4 Mad. 289. Or may omit — A Abate? 
| pleading to the Felony ; for it is well both Ways. R. Sho. 47. Vide 

| Abatement, (I. 10.) 

The Plea in Abatement ſhall be recited by the Counſel in French. 

1 Sid. 324») Cro. El. 6g. 

| After Plea, there may be a Day by Dies datus, but not by Imparlance. 

| i Sid. 2 

5 Pl Writ abates, it is peremptory, and the Jud gment ſhall be we De- 

| fendens eat fine die. Co. Ent. $7.4. 1 Sid. 325. Cartb. 56. 

And tho' the Plaintiff have counted, he ſhall not proceed upon it; for 
che Count depends upon the Writ. 

| If the Defendant appear in Perſon, and afterwards plead by Attorny, and 

it be demurred to, and the Cauſe: harmed, it will be a Diſcontinuance. 

K. 1 Sal. 59. 

Vide Amendment, (2. 1.) BE 


(68. 4.) By Bill. 


| An Appeal may be Ho Bill before. the Sheriff and — in the County 
Court, and afterwards removed into B. R. Vide Ante, (F.) - 
| So it may be commenced by a Bill in B. R. againſt him who i is in ; Cuſtodia 
| Mareſchalk, or out upon Bail. Vide Ante, F.) | 
| Ifan Appeal by Writ abates, when he is in Cufted Mar the Plaintiff may 
| afterwards proceed by Bill. 
And it is no Plea, that a Writ is depending. Co. Ent. 59. | 
| N it may be removed by Habeas Corpus out of the Cingue Ports. 2 Rel. 478. 
| And after Removal into B. R. the Plaintiff may declare in Gonna againſt 
the Defendant in Cuſtod Mar. 2 Rol. 478. 
So, if it come there upon a Writ of Appeal directed to the Warden 
of the Cinque Forts; for that was void. R. Cro. El. 695. Tel. 13, Co. 
C 
But, if he had declared before Juſtices of Goal-Delivery, Sc. before 
| Removal, 5 he cannot afterwards declare de nue in r Mar. RN. 

| 2 Fol. 47 | 
| So, if the Defendants appear at the Return of the Writ of Appeal, the 
| Plaintiff cannot declare againſt them in Cuyftod! Mar before a Committitur 
entred upon the Roll, (whereby he would waive his Writ which was 
| abateable.) R. Cro. El. bo 1 
And, if there be an Appeal for Murder or other Offence a ainſt any one 
in Cuſtod' Mar who is arraigned, pleads, and is tried in the ſame Term, it 
will be well upon the Declaration only, tho' a Bill be not filed. R. 
1 Rol. 536. J. 15. | 
So, if he be arraigned and plead the fame Term, tho' he be not tried. 

= W. I Cro. Car. 532. Fon. 425. 

ut, if the Defendant in an Appeal appears, and is not arrai til 
wer Term, there * to be 1 Bill ld, 1 Rol. 536. J. gol Cre. 

5 32. 
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Time, and the Appellant be ready to proceed; the Court ought to pro- 


be an Alias Capias. Raſt. Ent. 46. 


So, by the Sr. 8 H. 6. 10. If the Appellee be named of another Coun- 


diate and immediate. 1 Sid. 316. | 
By the St. W. I. 14. An Acceſſory in an Appeal ſhall not be outlawed, 
*till the Principal be attainted. Sr. P. C. 46.4. 2 Inſt. 183. 


Acceſſories till the Declaration, and Proceſs goes againſt all together; after 


by Certiorari, and the Appellant does not proceed againſt him; the De- 


a. 49 


. 
So, if he appears and pleads in the ſame Term any Plea, except N 
Guilty, whereby an Adjournment muſt be entred. R. Cro. Car. 532. 0 

If an Appeal and an Indictment are depending againſt B. at the ſame 


ceed upon the Appeal firſt. Kelt. 107, 
Vide Amendment, (2 C. 1.) 


(G. 5.) Proceſs for Non-appearance. 


If the Defendant in an Appeal be not in Cuſtody, nor appears, if it be zn 
Appeal for Death before the Coroner in the County, it ſhall be command. 
ed to a Serjeant of the County, that he have his Body at the next County, 
and if he is not found, an Exigent ſhall iſſue againſt the Principal, but it (41 
ceaſe againſt the Acceſſory till the Principal be outlawed. Sr. P. C. 67.4 

So, in B. R. after the firſt Capias returned, an Exigent iflues in an Ap. 
peal for Death. Sr. P. C. 67.0. oo 1 

But in an Appeal for Robbery there ſhall be two Capias's before the Ex. 
gent. St. P. C. 67. 2. n . 

So, fince the St. 25 Ed. 3. 14. which in an Indictment for Felony ging 
two Capias's before the Exigent, there ſhall be but one Capias in an Appel 
for Death; and two Capras's before the Exigent in another Appeal. &. P. C. 
67. 4. Vide Indict ment, (I.) i 


If the Sheriff upon the Capras retuns, No Pledges found, &c. there (tal 


If an Appeal be removed into B. R. by Certicrari, and the Defendant 
does not appear at the Return; the Plaintiff ſhall ſue a Capias againſt hin, 
and ſo to an Exigent without having a Scire facias. St. P. C. 70.6. 


ty, after Return of the firſt Capias, another Capias ſhall be awarded to the 
Sheriff of the County, where he dwells, before the Exigent iſſues. Vid 
St. P. C. 68. e | 1 „ 
And, by Equity, to the Lord of the County Palatine, or his Lieutenant, 
if the Appellee dwells there. Sz. P. C. 69. a4. 55 
The ſecond Capias ſhall be returned in three or four Months; and if the 
Sheriff cannot find the Appellee in his County, he ſhall make Proch- 
mation in two Counties bale Return of the Writ. Sz, 8 H. 6. 10, 
If Appellees are outlawed, in Error by both it ſhall not be reverſed - 
*till both appear in Perſon, and have a Scire facias againſt the Lords me- 


4 
6 


And therefore, in an Appeal by Writ, where it does not appear who are 


Exigent againſt the. Defendants the Plaintiff cannot declare againſt any of 
them as Acceſſory, St. P. C. 70. a. 46. a. e 6 
So, all the Principals: ought to be attainted before the Acceſſory be out- 
e WS & e GE re RR 
If the Appellee be in Cuſtody, when the Appeal is removed into B. R. 


fendant may have a Scire facias aginſt him, and if he be warned and 
does not appear, he ſhall be nonſuited. Kelt. 91. St. P. C. 70. b. Mod 


. So, upon two Scire facias's and Nichil returned, But without a Scire facias 
againſt the Plaintiff he cannot be nonſuited, becauſe he has no Day in Couit. 
St. P. C. 70. ö. I Sal. 61. | 4 9 


e 
(G. 6.) Count. 


When the Defendant appears, the Plaintiff ſhall count againſt him in Per- 
| Gn. R. 1 Sal. 64. 62. 1 5 , 


If but one Defendant appears, and the others make Default, the Plaintiff - 


ſhall count againſt all. 4. Co. 47. b. 
And upon Appearance the Defendants may be bailed. 1 Sid. 316. 
If the Defendant appears at the Day of the Return, the Plaintiff ought 
to count againſt him, tho' he does not return his Writ. R. Raft. 46. 
The Plaintiff in an Appeal for Death may count againſt ſeveral upon ſe- 
| veral Strokes. Sf. P. C. 80. 6. | 
| So, in an Appeal for a Rape againſt ſeveral, the Plaintiff ought to charge 
| all with the Rape. Sf. P. C. 80.6. | 
And, if it be brought upon the Sz. W. 2. ſhe need not count upon the 
| Statute. - St. P. C. 8 1. a. | 


Otherwiſe, if it be brought upon the St. 6 R. 2. 6. by a Huſband, Fa- 


ther, Sc. St. P. C. 81. 4. i 
hut it is ſufficient to ſay, contra formam Statuti, without alledging, that 
| ſhe conſented to the Raviſher. St. P. C. 81. A2. 

= The Count in an Appeal ought to have as much Certainty, and Exactneſs, 
as an Indictment. : e | 
| And therefore, if the Court does not ſhew the Fact, with all the Circum- 


| ſtances as exactly as it might, it is bad: As, if it does not ſhew, that it 
| was by a Wound, in what Part of the Body, of what Depth, &c. if it be 


| deep, &c. and that he died of the ſame Wound within a Year and a Day, 
2 Inſt. 318. ö PLES: 

Be ho Wound be at one Day or Place, and the Death at another, and the 
Count concludes, Et fic at the firſt Day or Place Felonice Murdravit, it is 
| bad; for the Felony is where he died. R. 4 Co. 42. 4, b. 2 Inſt. 318. 
K. Cro. El. 196. | LT Gn 

If the Death was without Wound, the Count ought to ſhew with what 
Weapon, and all the Circumſtances as exactly as it can. 2 If. 318. 

| If without Weapon, it ought to ſhew how, by Poiſon, Drowning, Strang- 
| ling, Sc. with all the Circumſtances. 2 Inf. 318. 5 
| If the Count be of a Death by a Wound ; he ſhall not be convicted, if the 
Evidence be of a Death by Poiſon, Drowning, &c. 2 Inf. 319; 

| , ge * by by the Couſin and Heir, he ought to ſhew how he is Couſin: 
t. P. C. 01.0. | 


it ought to be burglariter, or burgulariter, R. 4 Co. 39. 5. 

In an Appeal for Robbery, it ought to ſhew the Things of which he 
| was robbed; St. P. C. 81.4, £0 . 
And an Appeal for a Rape ought to ſay, Pelonice rapuit. St. P. C. 8 1. a. 


| tiff's own ſhewing to be done by Miſadventure, or Se defendendo. 2 Inft. 3 17. 


if the Appellant count of the Fact, the Vear, the Day, the Hour, the 
| Time of the King, the Town where the Fact was done, and with what 
| Weapon, 2 Inſt, 317. SP. C. 8 a 5 — 

Ind if it ſays, circa ſuch an Hour it is ſufficient; tho' it cannot ſay, circa 
Juch a Day, or Year. 2 Inft. 318. 4 Mod. 290. 1 Sal. 59. Skin. 443. 
Cont, per three Judges, 2 Acc. 1 Bul. 82, 3. Dub. 3 Mod. 1 58. 

Ind the preciſe Day is not neceſſary; for he may be found Guilty at a 
2 . Day. 2 Il. 318. hs 
. a 


So in an Appeal for Burglary, if the Count be burgaliter, it is bad; for 


So the Count in an Appeal ſhall -abate, if the Fact appears by the Plain- 
But, by the St. Gloc. 6 Ed. 1. 9. An Appeal does not abate as formerly, 
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So it is not neceſſary to alledge the Particular Weapon ; for Proof of any 


| Other Weapon is ſufficient, 2 f. 319. But 


So, if the Hour be omitted, it is not material. Semb. 4 Med. 1 59. ted 0 
So falſe Latin in the (Count does not hurt. Semb. 4 My 1, may 
1 Sal. 328. 2 attain! 


Nor dans, for dedit vulnus, being more certain. Semb. 4 Mod. 290, 2 
1 Sal. 60. Skin. 443. 8 | "I 
Or the Venue alledged ix Parocbid de D. and not in the Town, 9% 
4 Med. 290. 1 Sal. bo. But afterwards R. Cant. per three Judges, Pil 

Acc. 11 Ann. 1 Sal. 60. D. Gont. per Treby, 3 Mod. 158. 2 In, zi 
Except where it is in a City, where a Pariſh is in Nature of a Town in 10 
Country. Dub. Carth. 17. Skin. 5 54. 
So the Count is ſufficient, if it be againſt A. Who gave the Stroke, wi 
B. who was Aſſiſtant ; tho' the Evidence be that B. gave the Stroke, ſet 4 
aſſiſted him. 3 Mod. 121. 8 | 
So Surpluſage in the Return, &c. does not hurt. R. Skin. 553, 


; 


| (G. 7.) Pleas in Bar. 


(G. 7.) To an A , the Defendant may plead in Bar of the Felony, Nor guy. 
Not. guilty. Cro. El. — 18 | £ P | * ar uh 
If chere are ſeveral Defendants they may join, Et ſeparatim dicunt qui 
ili non ſunt culpabiles, upon which ſeveral Venire facias's (hall be awarded 
V tr Mende, of 
an Appeal charge only for Manſlaughter, a Plea guoad Felmian, « 
Murdrum Non ciup well. 4 R. 2 Cro. — Tel. 204. 8 
So the Defendant ſhall plead Not guilty, tho' it was Se Defendendi, &i. 
for he cannot juſtify far Death. 2 Inf. 3106. 
90, after a Demurrer to the Writ, Return, and Count over- ruled, be 
ſhall join Iflue. R. Skin. 5 54. e 


(6.8) o in an Appeal of Death, the Defendant may join Iflue by Butte 
Tender of Cro. El. 69. Vide Battle, (A. 3 | 


Beule. Or one Defendant may tender Battle, and another plead N gulh. 


% 


Cro. El. 69. 
80 in an Appeal by a Wife, far the Murder of her Huſband, the Defen 
dant may plead, Marriage to angther Huſband. Dy. 296. a. 


(G.g.) So the Defendant may plead in Bar, That he was formerly conviffed of 
Aurrefoits Core Manſlaughter fp gu Indittment for the fame Felony, and had bis Clergy. R 
via of Man- ö 
laughter, and 4 Co. 46. 4. R. Felt. 94, Sc. 2 C. 283. H. 247. 
had Clergy. Or, that be was convicted and prayed bis Clergy, tho' the Court would onf- 

der whether it ſhould be allowed; for the Act of the Court does not prejudi 
the Party in a Caſe of Life. R. 4 Co. 46.9. 3 Inſt. 131, Co, Ent 54 
25 6 94. Cont. 1 Sid. 316. 3˙ Nod. 157. Dub. Carth. 1b, 17. 15 
2 Si. 375. | Sent ons 
Tho the Convidtion was adige the Appeal, if it be before the Defend 
is driven to plead, R. 4 Co. 47. _ | 
And if an Appeal be ſued after Conviction, and before Judgment 8 
by the Court, it is not a Caufe for ſtaying Judgment upon the Inditme 
Doll. dd nl; i ne 
80 the Court cannot depriye him of Clergy, to give Advantage to the Apr 
peal. Kelt. 106, 108. Cont. 3 Med. 158. 4 Mod. 100. | 15 

And if they do fo, the CanviRtion, and that he was ready to demand 

Clergy, is a Bar to the Appeal. Kelt. 107, 1 Sal. 63. Gut 


AF LEA. „ 
But, by the Sf. 3 H. 7. 1. If a Felon, Murderer, or Acceſſory be acquit- 

ted on an Indictment, or the Principal attainted, &c. the Wife or Heir 

| may have an Appeal againſt the Perſons ſo acquitted, or the Principal fo 

attainted, if they be alive and Benefit of Clergy before not had. And the 

| Juſtices ſhall not diſmiſs him, but remit or bail him 'till the Year and Day 

| be paſt. | | 

But he ſhall not be remitted or held to Bail, if found guilty of Manſlaughter 

for that is not within the S. 3 H. 7. R. Kels. 2 5. 

| And therefore, it is not a Bar to the Appeal, 7hat the Defendant was in- 

Aicted, if he be acquitted, for the ſame Felony. H. 24 5. 

| Or, that he was attainted, if he had not Benefit of Clergy. 

| Or, that he was convicted by Confeſſion or Verdict; for the St. 3 H. 7. al- 

| lows an Appeal, if he be acquitted or attainted, 4 fortiori if he be convicted. 2, 
S 7 ogy DP. A ⁵ : ; 
dio it is not a Bar, if the Indictment upon which he was convicted and 
had his Clergy, was inſufficient, and no Judgment upon it. R. 4 Co. 47. a. 
= 2 Leo. 160. H. 247. . 

dos if there was a Judgment, when that Judgment is reverſed, H. 247. 
= So the Defendant may plead, an Appeal formerly brought againſt others for A andy 1 4 
ble ſame Felony. 4 Co. 47. 5. 8 | | peal againſt 


others for the 
ſame Felony. 


| So the Defendant may plead, Auterfoits acquit for the ſame Offence upon (G. 11.) 

| an Appeal, and vouch the Record; for he ſhall not put his Life in Jeopardy ir eite ge. 
another Time. St. P. C. 1666. 7 ; 0 
But, Auter foits acquit upon an Indictment, is no Plea. „ 

| So, Auterfoits acquit, pleaded to an Indictment is not good, where the Ac- 
quittal was for Default of Form, Variance, &c. R. Mod. Ca. 168. 

(G. 12.) 


5 DP ſe of the 
But, 4 Releaſe of Actions Real and Perſonul, is no Plea. 2 Rol. 461. ARtion of Pong 


So, if after an Appeal againſt a Man acquitted upon an Indictment, a peil. 
{ Releaſe be given to him, he cannot be diſcharged without pleading the Re- 
leaſe; or if the Plaintiff be nonſuited upon the Appeal. R. Mod. Ca. 219. 
The Defendant in an Appeal ought to plead in Perſon, and not by At- 
| torny. D. 3 Mod. 268. Vide Attorny, (B. 6.) | | 

5 1 * an Appeal cannot be amended, tho' before Iſſue, or Demurrer. 
4 Mod. 158. | e e 8 
If the Plaintiff reply to the Plea on an Appeal, where the Defen 
pleads a Matter triable by the Common Law, amd alſo to the — be 
* to FO alſo to the Felony, otherwiſe it will be a Diſcontinuance. 
3 Teo. 208. 5 . | 
But he need not, where the Defendant pleads Ne ungues accouple, Gc. 
which is not triable by the Common Law. R. 3 Leo. 268. 


| So, a Releaſe of the Aion of Appeal. 


(G. 13.) Iſſue. 1 
If Iſſue be joined in an Appeal, and the Plaintiff does not pray the In- 


- queſt, the Defendant may by Proviſo. Sl. P. C. 71. a. 
If there are ſeveral Defendants there may be ſeveral, or only one Yenire 
2 for Doube of Challenge. R. Cro. Car. 532. Jon. 42 5. 

e Iſſue may be joined to be tried by the Countr Ne 
Dy. 120. Vide Battle, (A. 1.) AS + 5 * 


It ſhall not be tried by N privs. Dy. 46. a. 


— 


If 


2 
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Not guilty. Cro. El. 276, 5 


Coo. El. 60 5. 


7 If at the Trial the Defendant makes Default, the Inqueſt ſhall not he 


pias de novo ſhall be awarded; if upon the Exigent, an Exigi facias d __ 


Venire facias. 1 Sid. 325. 


only, the Plaintiff cannot be nonſuited. R. Mo. 405. 


_ ſhall be nonſuited. 


| Defendant upon the ſame Record. Mod. Ca. 219. Dy. 120, 6. 
| Otherwiſe, if after Verdict, and before Judgment. 2 Leo. 8 3. 


Co. Ent. bo. b. 2 Inſt. 183. 3 Infl. 212. 


-to the Ordinary, 2 R. 3. 22.6. 


V 


taken by Default; but if the Defendant appeared upon the Capias, 2 0 
n | 
Iſſue ſhall be joined at the Bar in French, and immediately thereupon, , 


When the Jury appear, the Appeal and the ſeveral Iſſues ſhall be rend 
them. 1 Sid. 325. ; 
The Plaintiff ſhall give Evidence firſt to the Plea in Abatement 
afterwards to the Felony. 1 Sid. 325. 5 
And the Evidence on both Sides ſhall be upon Oath. 1 Sd. 325. 


and 


(G. 14.) Nonſuit, or Verdict. 
If the Jury give a Verdict for the Appellee upon the Iſſue in Abatement 
they ſhall not give a Verdict upon the Felony. R. 1 Sid. 325. 
But if they find for the Plaintiff, then they ſhall anſwer as to tj 
Felon r. 
And the Jury may find the Defendant in an Appeal for Murder, guilty d 
Manſlaughter. R. 1 Sid. 325. Dy. 261.4. Mo. 407. 2 Rol. 461, 
But the Jury are not compellable to find the Manſlaughter, but may fil 


If the Plaintiff be nonſuited after Appearance, it ſhall be peremptory, C. 
L. 139. 2. R. 1 Sid. 32. 22 Af. pl. g7. | | 


Otherwiſe, before Appearance in proper Perſon. Dub. 1 Sid. 32. Cot, 


But, after a Verdict which finds the Defendant guilty of Manſlauglter 


And, if the Plaintiff appears by Attorny, when he is not demanded, it is not 
a Diſcontinuance, but the Act of the Attorny ſhall be void, if the Defen- 
dant will; but if he be demanded at any Day, and does not appear in Per- 
ſon, he ſhall be nonſuited. R. 4 Mod. 100. _ 
If the Plaintiff be not ready at any Day when he is demandable, he 


If the Guardian, or Attorny is not preſent, when admitted by them, 
And tho? he be ſick, the Court cannot give a longer Day. Lat. 173. 
If the Plaintiff be nonſuited or releaſes, the King may proceed aginſt the 
So, if the Plaintiff die before Verdict. 2 Leo. 83. 


So, if the Plaintiff be barred upon a Demurrer. Dy. 121. 


(G. 15.) Judgment. 

The Judgment in an Appeal of Murder ſhall be, quad ſuſpendatur, of V 
But if the Defendant be found Guilty of Manſlaughter, and has his Cle 
gy ; the Burning is not Part of the Judgment, and therefore the King ma) 


' pardon it. Hob. 294. Dub. Cro. El. 632, 682. 2 
So in an Appeal of Robbery, after Clergy allowed, he ſhall be delivers 


* 


(6.10 


e 


(G. 60 Conviction in an Appeal may be pleaded. to an 


Indictment. | 


| {f the Defendant be convicted in an Appeal for Felony, and is afterwards 
indicted for the ſame Felony, he may plead this Conviction in Bar of the 
| Indictment: As, in an Appeal for the Death of a Man, if he be found 
guilty of Homicide, and has his Clergy ; if he be afterwards indicted for 
— the former Conviction will be a Bar. R. 4 Co. 40. a 

vo, a Conviction in an Appeal for Burglary is a good Bar to an Indict- 

ment for the ſame Felony, R. 4 Co. 39. 6. 
| Otherwiſe, if the Count in an Appeal be diſcharged for Inſufficiency. 


|. 4 Co. 40, "/ 


Appeal from the Admratey. 
Vide Admiral! (. ) 


Bill by Way of Appeal. 
«#14 ide Chancery; (2 O. 2.) 


| Appeal from Oꝛder of Removal of a Pauper. 
Vide Juſtices of Peace, (B. 74.) 


Appeal to Parliament. 
Vide Parliament, (L. 7, 9.) 


Appeals to the Pope. 
Vide Popery, (A. 3.—B. 2.) 


Appeal in Eccleſiaſtical Courts. 
J. ide Prerogative, (D. 13, Kc.) 


A PPE A R AN E. 


Vie Pleader, (;. x, & — Appeal, (G. 5.)—Chancery, (T. 1,2.) 


* E. 6. ) . 
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APPURTENANT 


(a) Appendant, and Appurtenant. 


Alte appendant | is that, which beyond Memory has belonged to ang. 
ther Thing more worthy, which agrees with it in Nature and Qualiy, | 
1 

ry Thing afpurtenant is that, which commences at this Day. 05 I. 
121.6. 

As, if a Man at this Day, gen Eftovers, Common, Oc. for an Houſe 
of Beaſts within the Manor of another. 1 Vent. 407. 

If a Thing, which may be appendant or appurtenant had away paſſed t 
with the Manor to which, Sc. by the Words, Cum pertinentiis, it muſt be | theref 
taken to be appendant. 1 Rol. 230. J. 27. Vide Grant, (E. 9.) .J. 


c What Things may ve fo. 


(B. 1.) A Thing Incorporeal to a Corporeal. 


ND Wa a Thing incorporeal may be appendant or appurtenant 
to a Thing corporeal: As, an Aare Villein, Common, &c. may 
be appendant to a Manor, Houſe, or Land. Co. L. 121. 6. 1 Rol. 230. J. 3b. 
4 Co. 37. a. R. Pl. Com. 170. 

So Common of Turbary, Eftovers, Se. may be appendant w an Houle, 
Co. L. 121.6. 

So Common for Beaſts levant and ko may be appendant to 4 Cot- 
tage; for that has a Curtilage. R. Mod. Ca. 114. | 
So, Common for Beafts ſam Nombre, Senb. Mod. Ca. 114, 115. Vide 
Common, (B.—C.) 

So an Advowſon may be appendant to a Manor, Caſtle, Houſe, or Land, 

Co. L. 122.4. 1 Rol. 230, JI. 10. Vide Advowſon, (B.) 
So, a Leet to a Manor. 1 Rol. 230. l. 37. 
So, a Hundred, Rent, &c. to a Manor. 1 Rol. 230. J. 40. 
So, a Foreſt to a Manor, Honour, or Caſtle. Pal. 60. | 
80 a Vicara may be appendant to a —— Rectory, Sc. 1 Bu 231. 
4.8. PIE Ws * | 


B. 2.) Or, Vice Part. 


So a Thing Ss. may be appendant to an incorporeal ; as, Land u 
an Office. Co. L. 121.6, 1 Rol. 230. J. 45. Pl. Com, 169. 4. 4 Go. 3] 
To an Office of Inheritance only. Dav. 34. 4. 


1 toan Hundred. R. 1 Rol. 23 1. J. 15. 1 


— a - — W F 
- 
3 . 


A PPEN DAN T and APP U RTE N ANT. 
e Thing may be appendant to another, tho' it be in another Coun- 
ty 94 an re Inv to a Manor, Cc. in another County, 1 Rol. 230. 


What Things paſs by a Grant cum Pertinentiis, Vide in Grant, (E. 9.) 


(B. 3.) To what Thing the Appendancy ſhall be. 


An Advowſon is appendant to the Demeſnes of the Manor, not to the 
| Rent or Services. Co. L. 122.4. 1 Rol. 230. J. 15. | 


* 


And, if it be appendant to the Manor of A. to which the Manor of B. 
| eſcheats, it continues appendant only to the Manor of A. 1 Rol. 230. 
. 17. Co. I. 144. 2. | f 


| they ſhall be ſpent, not to Land. Co. L. 121. 3. 
So a Seat in a Church is appendant to an Houſe, not to Land. Co. 
I. 122. 4. l 


(C) What Things cannot be ſo. 


UT a Thing appendant, or appurtenant ought to agree with the Thing, 
| ID to which it is appendant or appartenant in Nature and Quality; and 
| therefore, a Thing corporeal cannot be appendant to a Thing corporeal, 
| Co. L. 121. 5. 1 Rel. 230. 1.34. 4G. 36.6. | 
As, Land cannot be appendant to other Land, 1 Ro. 230. I. 50. 
Nor, to a Meadow, or Meſſuage. Pl. Com. 170.6. 


Wood. Pl. Com. 170. b. 3 

| And Preſcription does not make a Thing appendant, which does not agree 
| in Quality with the other. R. 4 Co. 36. 6. . | 
Nor, generally, a Thing incorporeal to another incorporeal. 1 Rel. 230. 
J. 30. 4 Co. 36. 6. _ EE. es , 
| As, one Advowſon to another Advowſon. 1 Rol. 231. J. 1a. 

A Warren to a Leet. Pl. Com. 168.6, 

A Leet to a Hundred. Pl. Com. 168. b. 

One Office to another. Pl. Com. 168, b. 6 

Nor, an Advowſon to the Rent or Services of a Manor. Sav. 107. 
So a Thing Spiritual cannot be appendant to a Thing Temporal : As, 
| Tithes to a Manor. R. 2 Co. 45.6. OT of | 


to a Church, or Chapel. Co, L. 12 1. . 4 Co. 37. a. 


| to Land, but to an Houſe where the Tutfs are to be ſpent. 4 Co. 37. a. 
| Yet Things, which cannot be directly appendant or appurtenant to 


thoſe whiofe Eſtate he has in ſuch a Manor, have paid ſo much to the Par- 
| fon for Tithes, and for this Reaſon took the Tithes within the Manor, it is 
good. R. 2 Co. 45. 4. | 


That all thoſe, whoſe Eſtate he has in the Hundred, Sc. have had a 
Lett. Co. L. 101. 4. 5 6 


. 47. 


— 


So Common of Turbary, or Eſtovers, is appendant to an Houſe where 


So a Mcadow cannot be appurtenant to a Paſture, nor a Paſture to a 


Nor, a Thing Temporal ts a Thing Spiritual, or Ecclefiaſtical : As; a Leet 


So, a Thing incorporeal cannot be appendant to a cerporeal, which does 
not agree with it in Nature: As, Common of Turbary cannot be appendant 


another Thing, may be claimed mediately : As, if a Man preſcribe, that all 


That all in ſuch an Office Nave conſtituted ſuch an Officer. 1 Rol. 230, 


(D) Appendancy, 
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* ©) Appendancy, How deſtroyed. 


my a Thing appendant or appurtenant to another be granted by Itſelf 
without os Thing to which &c. the Appendancy is deſtroyed, and tha 
which was appendant becomes in Groſs. Vide Copybold, (Q. 4.) 

5 80, if. the Thing to which, Se: be granted, faving the Thing g appendire 
or apputtenant, 


A As, if an Advowlha qpperglant be granted, without the Manor to which N 
Sc. or the Manor, ſaving the Advowſon. Vide Advnoſon, (B.) 1 

So, tho' there be a Grant by a Huſband ſeiſed in Right of his Wiſe; ti An 

makes a Severance ſo long as the Grant ſtands in force. Subm 

So, if the Grant be for Life, this makes a | SEVETANCE Swing the Li the A 


1 Rol. 233. l. 10. 
S8 o, if a Man preſent to an Advowſon appendant, as to an Advowſon j 
Groſs; this makes it diſappendant. 1 Rol. 232. l. 48. 

So, if a Manor, &c. to which Waif, Eſtray, or other Franchiſes are y. 
pendant come to the King by Purchaſe, or Eſcheat, they are reunited t 
the Crown; and if the Manor be afterwards granted, without expreß 
Words, or adeo plene; &c. they do not continue appendant. Co. L. 121. 

If a Thing appendant be ever ſevered, it ſhall never afterwards be 2. 
pendant: As, if the King grant a Manor, except the Advowſon, to B. who 
regrants the Manor with the Advowſon to the King, and the King afte- 

| wards grants the Manor and Advowſon to C. the Advowſon continues in 
_ Groſs. 2 Mod. 4. 


A p p 0 I N T. M E N I. 
Vide Chancery, (2 F. 1, &c.) *** "ws 17, &c.) 


APPORTIONME N T. 
Vide Chancery, (2 E.---4 N. 5.0 — Suſpenſion, (E.—6) 


APPRENTICE 
** uſtices of Peace, (B. 5 3, &c. Le D. 1 hon 
| 0 nl O. 1 * ok 8 Mi 5 
JJ. ²ĩ 1 
, 1 Vide Advouſon, D. x, Kc. 
1 e e, 21 
1 Al. A P P R O VE N 
1 |  Fide me, (V. 1, &c,)—Officer, (G. 6.) 
ARBITRA 
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ARBITRAMENT. 


(4) Arbitrament, What. 


N Arbitrament is the Judgment, or Decree of Pasten dleted by the 
Parties, to arbitrate of the Things ſubmitted to them. 
And five Things muſt concur to it. 1. Matter in ori. 2. A 
| Submiſſion. 3. Parties to the Submiſſion. 4. Arbitrators. 5. Giving up 
the Award. Dy. 217.4. Hard. 44. . | 


(B) Who may be an Arbitratoz, 


N Arbitrator being a Judge elected by the Party, every one, . of 
| riot an Arbitrament, may * an Arbitrator, 


(©) Who not. 


UT a Perſon of Non ſane Memory cannot be an Arbitrator. 

; Nor, a Perſon, who by Nature, or Accident, has not Diſcretion. Vę 8 
Symb, 163. 6. 

Or, an Infant. Wef Symb. 163. 6, 


Nor, a Perſon, who is not ſus Juris: As, a Villein. Weſt nb. 163. 3. 
Feme Covert. V ft Symb. 163. b. 


Nor, a Perſon dead in Law: As, a Monk, or other Man profeſſed. We of 

Symb. 163. b. 
A Man attainted of Treaſon, or Felony. Weſt Symb. 163.6. 

| So, an Arbitrator ought to be indifferent: And therefore, an Award, made 

by Corruption, or undue Means, ſhall be avoided in Equity. Vide Chancery 

| (2K.2, &c.) 


80 the Party bimſelf cannot be an Arbitrator i in his own Cauſe. Hard. 44. 
R. cont. 4 Mod. 226. 


And, by the St. 9 & 10W. 3. 15. Any Arbitration or Umpirage procured 
by Corruption, or undue Means, (tho* the Reference was by Rule of 
Court,) ſhall be void and ſet afide by any Court of Law or Equity, ſo as 
Complaint of ſuch Corruption, or Practice be made in the Court where the 


Rule for Submiſſion is made, before the laſt Day of the next Term after 
ſuch Arbitration or Umpirage. 


0 Submiſſion. 


(D. 1.) How it may be made. 


8 H E Submiſſion to an Arbitrament may be by an en, Si 
Covenants to ſtand to the Award of ſuch Perſons, 2 Mod. 73. 
Or, by an Obligation, with a Condition to the ſame Effect. 
Or, by ſeveral Obligations; for if A. give an Obligation to B. and C. ano- 


| ther, the Submiſſion appears upon all. Cro. Car. 133. 
dl | 5 L So, 
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1 So, there may be a Submiſſion by Parol; and an Aſſump/it lies for No 
x performance of the Award, Vide in Action upon the Caſe upon A um - 
IM (A. 1.) Vide Poſt, (I. 1, 3.) - 5 
So, there may be a Submiſſion by ſeveral, tho“ one or two only are bound 

to ſtand to the Award; and the others, who are not bound, may have ? 

Action for the Non-performance of the Award. 1 Rol. 249. J. 35. 7 

So, if a Bond of Submiſſion be made to H. and B. and it appears that ; 
was a Truſtee for B. and the Condition mentions the Arbitrators to bo 

elected only on the Part of A. yet here is a Submiſſion by B. alſo. þ 

. | 5 25 | 

So, there may be a Submiſſion to ſtand to the Award of four, /; by ,, 

Award be made by all or three of them; and an Award by three will be good 

R. Mo. 849. R. 2 Cro. 278. 3 | 

So a Submiſſion may be by Rule of Court. : 
Or, by Conſent at the Aſſizes, afterwards made a Rule of Cour: 
"0,16 T9 6. 

And, by the S. 9& 10 V. 3. 15. All Perſons defiring to end Suits, ©, 

(for which there is Remedy only by Perſonal Action or in Equity,) may 

agree, that their Submiſſion to the Award or Umpirage of any Perſons he 

made a Rule of any of the King's Courts of Record: And may inſert fuch 

Agreement in the Condition of the Bond, c. whereby they ſubmit: Ad 

on Affidavit thereof by one of the Witneſſes thereto, a Rule of Court fl! 

be made, that the Parties ſtand to the Award of the ſaid Arbitrators. And 
if the Party diſobey the Award, on Motion the Court ſhall iſſue Proceſs of 

Contempt, which ſhall not be ſtopt by any other Court of Law or Equity, 

unleſs on Oath it appear the Arbitrators miſbehaved themſelves. 

The Submiſſion ought to be made a Rule of Court, So 
| And, if the Submiſſion be by Rule of Court, the Court will ole 
Performance, without making the Award alſo a Rule of Court. Per Hit 

I Sal. 71. P6’I!˖ ed es ee 
If a Bond fays, And if he conſent to have the Submiſſion a Rule of Cort, it 
is a ſufficient Conſent. 1 Sal. 72. | es „ 
If the Party does not obey an Award by a Rule of Court, an Attachment, 
ſhall be granted againſt him, if he does not ſhew Cauſe to the contrary vpn 
Notice, upon which he fhall be impriſoned for his Contempt. $f. 9 G 10 
W. 3.15. Dub. Ray. 35. 1 Sid. 452. R. 1 Sal. 83. 

And he muſt obey it, tho' it be defective in other Reſpects; unleſs it be 
made by Practice, or Corruption, or be irregular. 1 Sal. 71, 73, 83. 
And it ſhall be conſtrued according to the Intent, tho' the Expreſſion s; 
not fo exact. 1 Sid. 54. | IL 
If he does not obey an Award, where a Verdict is given for Security, the 
Plaintiff may take Judgment, or have an Attachment. 1 Sal. 84. 

I a Stranger defeats an Award made by a Rule of Court, an Attachment 
lies againſt him. Sal. 596. . 

So, if the Party has not Satisfaction, tho' he proceeds by Way of Con- 
tempt, he may alſo proceed upon the Bond. 1 Sal. 73. 

Yet an Award upon a Submiſſion made a Rule of Court purſuant to the 
St. 9 & 10 W. z. 15. may be avoided for other Defects, as well as Com 
tion; otherwiſe Judgment will be one Way when given upon 2 Bond, 
and another Way when given upon a Rule of Court. R. in B. R. P 0 
6 Ann. . | x, . 

If there be a Submiſſion generally at the Aſſizes, upon the Trial of a füt 
ticular Action, yet the Arbitrators may determine all other Matters btw" 
the Parties. Per C. B. Paſ. 6 Ann. vg 


4 
$ 
Vp 


* 


| 
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If a Reference be agreed, a Stay of Proceedings ſhall be conſequent. 

per Tuiſden, 1 Mod. 24. 

And, if there be an Action upon a Bond, for Noa-perforrhance | ; it will be 
a good Breach, that be proceeded to Execution. R. 2 Jon. 134. 

| *%, if one ſerve a Subpæna upon the other after a Submiſſion by Rule, it 
| will be a Breach. 1 Sal. 73. 

But, Non-performance during Conteſt is no Contempt. 1 Sal. 73. 

So, if any Part of the Award be im oſſible, for the Non- performance of 
ſo much no Attachment goes. 1 Sal. 

When an Award ſhall be confirmed, or avoided in Equity, Vide in Chan- 
| cery, (2 K. 2; &c.) 


(D. 2.) By whom it may be made. 


| Every one capable of making a Diſpoſition, or a Releaſe of his Right, 
may make a Submiſſion to an Award. | 
| But an Infant cannot ſubmit to Arbitrament z for his Submiſſion is 
void. 1 Rol. 268. J. 5. 
| Yet, if an Infant and a Man of full Age; join in a Submiſſion, it is good; 
| for tho“ the Infant cannot be obliged to ſtand to it, yet his Submiſſion 1s 
| only voidable, and he may agree or diſagree, to the Award at his full Age. 
R. Lat. 207. 1 Jon. 165. Dub. 3 Lev. 17. Semb. 1 Rol. 730. l. 7. 
And a Father may be obli ged, that be and his Son an Infant fhall and 
to an Award; and ſuch Obligation binds the Father. Semb. Lat. 207. 
And therefore, if the Father leads to the Obligation, that his Son 10 
| within Age, it is no Bar. R. 3 Lev. 17. 
| So a Father may ſubmit for bim and his Sen, and it is good for the Son. 
| Semb. 1 Lev. 139. 
| So a Feme-Covert cannot ſubmit herſelf to an Award. 
But the Huſband may ſubmit, for him and bis Wife. Sti. 351. 


Wife as Executrix or Adminiſtratrix z for the — is chargeable with it 
| on the Intermarriage. R. 1 Rol. 246. J. 5, 1 

| So, if there be a Submiſſion by the Huſband only for a Leaſe for Years, 
| which his Wife has as Executrix ; and this binds the Wife after his Death. 
1 Rol. 245. l. 50. 

| 2 for a Debt upon a Bond made to his Wife before Coverture. 
| Mar. 77. 

| So, if there be a Controverſy between A. of the one Part, and B. and C. 
| of the other; and B, ſubmit for himelf and C. and there be an Award, that 
B. ſhall pay, Sc. this is good, tho' C. be a Stranger. R. 1 Rol. 244. 


J. 20. 


uh if B. ſubmit for himſelf and 1 Partner ; and the Award is, that B. 
R. 2 Mod. 228. 


* if B. ſubmit, as [fi "Oy of 0. B. tha be bound, R. 1 Sal. 48 
Kin. 679. 


(D. 3. ) What Things may be ſubmitted. 


mined by Arbitrament. 


80 a Debt on a Specialty or Record, tho' certain, may be ſubmitted, 
among/t other Things. I Lev. 292. 


But Freehold, or Inheritance of Lands cannot be determined by Atbitra- 
ment, 1 Rol. 242, J. 10. 


So, if the Huſband only ſubmit, it is ſufficient for a Debt due from the 


All Perſonal Actions and Things of an uncertain Nature may be deter- 


15 


I | | And 
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tion 7 the Specialty afterwards, he forfeits his Obligation. R. 1. 
243. J. 15. 2 C. 447. 


are not ſubmitted; for perſonal refers to the Whole. 1 Rol. 246. J. 25, 


ment of Rent upon the Leaſe. Mp. 3. 


Award made. Semb. 1 Sid. 281. 


ALOE LAW ENT: 


And tber there cannot be a Partition by an Award; for Freebell Hut, 
does not paſs without Livery. R. 1 Rol. 242. J. 16. if the 
So the Intereſt of an Eſtate for Years cannot be transferred by an Award, | 82.0. 
for it is a Chattel Real. 1 Rol. 242. J. 20. Semb. cont. Dy. 183. a. in mary, So, 
2 Leo. 104. Cro. El. 223. cation 
Nor, a Thing certain: As, a Debt upon Bond, by itſelf. 1 Lev. 292, 3 
Or, a Debt upon Record; As, Arrears of an Account found before | 1 Rol. 
Auditors. 1 


But, an Award may be made of the Arrearages of a Rent reſerved upon: determ 
Leaſe for Years. 1 Not. 242. J. 25. | ties. 

So, if a Man be bound to ſtand to an Award, and the Arbitrators male | 
an Award, that Land ſhall be conveyed ; if the Party refuſes the *-ovefutts 
he forfeits his Obligation. 1 Rol. 244. J. 5. 

So, if an Award be, hat one ſhall pay fo much in Satisfaction of a Special, 
tho' the Specialty is not thereby diſcharged, yet if he commences an 40. 


(D. 4 To what Things a Submiſſion extends. 


If there be a Submiſſion of all Actions and Complaints; Cauſes of Adin 
are ſubmitted. 1 Rol. 245. I. 20, 

If, of Actions perſonal, ac Sectis et Querelis; Actions, real are ſubmitted, 
1 Rol. 246. J. 30. 

If there be a Submiſſion of all Matters between them tuo; an Action by 
one of them, and his Wite againſt the other, is not ſubmitted. R. 1K, 
246. /. 15. 

If, of all Demands; Title to Land is ſubmitted. Semb. Kel. gg. b. 

If of all Debts ; Specialties and Judgments for them may be releaſe, 
R. 2 Sand. 190. | 

If, of all Differences ; all Demands may be releaſed. 

But by a Submiſſion of all Actions, Cauſes of Action are not ſubmitted, 
1 Rol. 245. J. 20. 

By a Submiſſion of Actions perſonal, Suits and Complaints, Actions Real 


By a e e by A. and B. of the one Part. and C. of the other, al 
Matters between them, an Action by A. alone againſt C. is ſubmitted; ior it 
ſhall be taken diſtributively. R. 1 Rol. 246. P20. Semb. Lut. 168. 

By a Submiſſion of A. of all Matters, a Debt, due from the Wife of A. as 
Executrix, is ſubmitted. R. 2 Cro. 447. 

By a Submiſſion to A. who orders a Leaſe ; ; it does not extend to Pe- 


(D. 5. When a Submiſſion may be revoked. 


If there be a Submiſſion to an Award, it may be revoked before the 


If two ſubmit on one Part, and one on the other ; one of thoſe two may 
revoke without the other. 1 Rol. 331, J. 16. 
If there be a Submiſſion by a Feme Sole, who marries before an Award 
made, it will be a Revocation. 
So, if the Woman and B. ſubmit on one Part, and the Woman mu- 
ries; it will be a Revocation as to B. alſo. K 1 Rol. 331. l. . 


Jon. 388. 
But 
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But, if there be a Submiſſion, and a Bond is given to ſtand to an Award; 

| if the Obligor revoke, he forfeits his Bond. 1 Rol. 33 1. J. 15. 8 Co. 

50, if a Submiſſion be revoked ; it is of no Avail *till Notice of the Revo- 

| cation to the Arbitrators. R. 1 Rol. 331. J. 40. 5 

Yet, if the Revocation is by Marriage, they ought to take Notice. R. 

1 Rol. 331. J. 48. RY | | 

| If the Arbitrators are made Commiſſioners by Order of the Chancery to 

| dctermine the Difference, it is no Revocation of the Submiſſion of the Par- 


| ties. 1 Rot. 331. J. 35. 


E) Award. 
(E. 1.) What ſhall be a good one. 


N Award ought to be purſuant to the Submiſſion : and therefore, if it & 333 


: | A be made of a Thing merely out of the Submiſſion, it is void. 1 Rol. ſuant to the 
4 242. 4 35. | Submiſſion. 


| Av it be awarded, that a Stranger ſhall do ſuch an Act; it is void for gun therefore, 
ſo much: As, That a Stranger ſhall give a Bond. R. 1 Rol. 243. l. 5. 247. to a Stranger. 
| 10, 10 C. 131. 6. 55 Vide Poſt, 


| That the Party, bis Wife, and Son, ſhall join in a Conveyance, is void to the * 
ua Son; N. 3 . 8. L 10 450. „ . 
Dat the Lord of a Manor grant a Copybold. R. Mo. 3. | 
That the Servant of A. who ſubmitted, pay to the Servant of B. R. 
Leo. 62. oe 5 N 
5 So, an Award of a Thing to be done to a Stranger is void: As, fo pay 
| Money to a Stranger. 1 Rol. 243. J. 10. 247. J. 25. 10 Co. 131.6, for it 
does not _ to be any Advantage to the Party, 1 Rol. 247. I. 30. Vide 
| Poſt, (E. 7.) JFF i „ 
Jy 772 Lands to the Party and his Wife, who is a Stranger to the Sub- 
miſſion, is void as to the Wife. R. 2 Rol. 243. I. 12. Semb. Mo. 359. 
| T9 be bound with Sureties, is void as to the Sureties. 1 Rol. 248. J. 47. 
VVV 8 8 Wk | 
| To be in ſuch a Place with his Counſel to hear. the Award. 1 Rol. 245. 
5 | ee age ans eee 
So, an Award, 10 pay upon the Land, or, within the Houſe of a Stranger; 
for this obliges him to be a Treſpaſſer. R. 1 Rol. 247. I. 20. 
Otherwiſe, if it be, at the Houſe; for that does not make him a Treſpaſſer. 
| R. 1 Rol. 247. J. 15. 249. J. 25. K. 3 Leu. 153. „ 


So, an Award of a Thing after the Time of the Submiſſion is void: As, (E. 2 
| If it be of Rent ꝛbich. tall be due at Michaelmas next. R. 1 Rol. 242. J. 40. wow ks * 
FE . „„ ng yhho. | - -- wand the Bald 
„ if it . a Releaſe of all Actions till the Day of the Award made; for — 8 
this extends to Actions beyond the Time of the Submiſſion. R. /zpe, 
Il. 242. J. 45. 245. J. 25. Semb. Corit, 1 Rol. 254. l. 15. Acc. 
1 Rol. 258. J. 5. 200. J. 15, 25. 3 Lev. 188. R. 2 Cre. 353. R. 1 Sal. 74. 
= But it ought to be averred, that there are Matters ariſing between the 
Submiſſion and the Time of the Award; otherwiſe it will be good; for it 
= hall not be intended. R. 1 Rol. 244. J. 50. Vide Poſt, (E. i. 
So an Award, that one ſpall pay for writing the Award is void for ſo much 3 
por this goes to a Thing happening after the Submiſſion, R. 1 Rol. 2 54. 
= / 30. 18 8 „ „ 
OL. I, 


5M N 


406 * * „ T RA MH H NM 1. 


Or, that the Parties ſhall pay the Reckom ng at tbe Meeting of the A. 1 
bar. 1 Rol. 254. J. 35. | 2 


1 (x. 3 ) . So, an Award of a Thing not ſubmitted : As, if the Submiſſion be, of al 
mo mites Matters depending, and the Award be, of all Matters, generally, 1 Bal, 243 
A 

If the Submiſſion be, of all Matters except an Obligation ; and the FOE 

be, of all Demands. R. 1 Rol. 261. J. 2. 

Or, if the Submiſſion be, of all Monies expended for the Wi fe at her Ba. 
queſt; and the Award be, of all Monies expended for the W ife, . 
2 Cro. 639. 

So an Award, to pay for writing the Award, is bad. R. 2 Co. 575 


Vide Ante, (E. 2.) 


E. 4.) So, if a Submiſſion be, ita quod fiat de Pram . the Award ſhall be gf 
on TG al Matters in Controverſy, of which they have Knowledge; otherwiſ: ; 
ce Nasen Will be void. R. 1 Rol. 256. J. 27. R. 8 Co. 98. 4. 
ſubmitted. So, if a Submiſſion be, of all Matters ita quod the ſame Award be nad 
| b ſuch a Day, omitting, that it be made, de Præmiſſis; for the Words, the fame 
conditional ftward, c. are tantamount. R. Cro, El. 838. Lut. 5 
with an e If there be a Submiſſion to the Award of A. and B. ita quod, Sc. and if 
ry" oe they do not, to an Umpure 3 the Clauſe, ita quod, extends to the Umpirage, 
(E. 5.) R. 1 Lev. 8 

And therefore, if there be a Submiffon of fuch and ſuch Things ſpecully 
named, ita quod, &c. an Award not made of all is void; for they ought t 
take Notice of them, being ſpecially named in the Submiſſion, without other 
Information. R. 1 Rol. 2 „ 
If a Submiſſion be 77 quod, Sc. the Award is s ſufficient, if it be of al 
Matters notified to the neonates, tho! there be other Matters not notifil, 

R.:. 2 Orv; 200, 
And, it is not ſufficient in Pleading to fav, that it was made de Pramiſſs, 


if the Award does not import "ie Sal, 70. 


(E. Ff.) 80, if there be a Subinifiion of all Controverſies between A. 5 B. if the 
OO the, one Part, and C. of the other ita quod, &c. an Award of all between 4 and 
C. omitting B. is void. R. 1 Rol. 26 1. J. 15, 

So, if A. ſubmits for. himſelf and his San all, Ec. ita _ &c. an Award 
between A. and the other, if nothing be done quoad the Son, is void for 
the Whole. R. 1 Lev. 139, 140. | 

But, if the Submiſſion be general, without an ita quod, &c. the Awad © 
may be of Part of the Matters in Difference. 1 Rol. 2 56. J. 5, 10. B 
Gro. El. 838. K. 8 Co. 98.2. 
Pp 18 three T hings in particular a are ſubmitted, 1 Rol. 2 56. J. 15. 

4 0. 98. 4. | 
wa! oY 5 Tho all Allan, real and perſonal are ſubmitted, . ond nothing awarded 
as to the Real. 1 Rol. 256. J. 20. 

So, if the Submiſſion be, ita quod it be el ſealed, and deinerth 
by the Arbitrators as their Deed; ; it is not good, if it be ſealed and de- 
lirered as their Deed, but not ſigned. R. 1 Rol. 245, J. 10. Vide Pop, 


I. 6 
a 9 2 quod it be made wy ready to be Arnd; ; it ou ght 1 to be in Waun 
otherwiſe it is not ready for Delivery. Cont. Dy. 218. 3. Co. Ent. 775 
pl. 10. R. acc. 1 Ann. in C. B. Mod. Ca. 176. R. Cont. 2 in B. 
Mod. Ca. 160, 176. Sal. 75. Vide FOI (I. 6.) 
2 4 But, 


. 
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But, if a Thing awarded to bs done TY out of the nh it is not (R. 6.) 


material, if the Matters for which the Award is made are within it: But it 1 
cient, that t 


As, og the Award be, that the Parties., /ign and ſeal the Award. 1 Rol. 24 5. Things deter- 


. 3 | mined by the 
7 hat one of them ſhall give an Obligation, Horſe, &c. to the other in Satis- _ boy 
ation of all Matters ſubmitted. - 1 Rol. 245. I. 35. 243. J. 40, 45. 7 Sabmillion, 


That he ſhall give or redeliver an Obligation, made after the Submiſſion and tho a Thing 
to be done be 


| before the Award, in 7 Satt faction of all Differences between them. R. 1 Rol. out of it. 
* . 40. 


So an Award of a Thing to be done to a Stranger | is good, | where (E. 7.) 
the Stranger 1s only an Inſtrument: As, to pay Money to a Stranger 80 ee 
E for the Uſe or Benefit of the Parties. Semb. 1 Rol. 247. l. 3o, 3 5. 249. 1 os, ics 
. 15, 30. he is conceru- 
To ſurrender a Copyhold into the Hands * te W tho they are Stran- ee; 
gers. R. 1 Rol. 247. l. 40. 
To pay in vel ad Domum A. who is a Stranger. R. 3 Lev. 1 . R. 
Cro. Car. 226. 1 Rol. 6. 
| That he ſhall make a Feoffment with a Letter of Attorney to B. to 1 Li- 
very; for B. is but an Inſtrument. 1 Rol. 247. J. 45. | 
| That one ſhall acquit the other of an Obligation, in which both are bound to B. 
Ke. 1 Rol. 248. l. 15. 1 Mod. 9. Jon. 431. 
, That he foal levy a Fine; tho that is the Act of che Court. 1 *. 248, 
50. 
That he ſhall enfeoff a Stranger. 1 R/ 249. J. 20. 
| F ogy hat Ae 506 Uſe. ſhall coſe his Feoffees to make a Releaſe to one in | Poe 
n. 
180 Fay g's — Money to a Stranger, where it appears to be for the Be- 
nefit of the Parties. 1 Sal. 74. 
So, if the contrary does not appear, it ſhall be intended for their Benefit. 
Semb, 1 Sal. 74. 
So, where there is a Submiſſion b ſeveral Perſons jointly, tho” the are 
| ſeverally bound, an Award as to all is good ; and 15 a gh, hots ink 
one of them upon his Bond, if it be, that neither he nor the others. paid, it 
is well ; for upon the whole Declaration, and Matter diſcloſed, it Ne 
that they are not Strangers. 1 Rol. 248. . 5. 
1 So, if a Submiſſion be by ſeveral who are ſeverall bound; an Award, that 
A. and B. pay, is good; for upon the Whale of the Cale! it appears, that B. 
ne not named in the Bond given ”7 A. is not a Stranger. K. Cro. 
. 43% ; 
So, where there is a Submiſſion by a Truſtee, with 1 Aſſent of th 
70 7 ruſt; an Award of Fayment to the 22 que 7. rut, is good. © Oy 
ut. 577. 
= So, where there is a Submiſſion by an Huſband, for a Debt d 
to his 
Wife before Coverture ; an Award of Payment to the H ſb 
ky good. "Afr 78 L 45 y uſband and Wie 
o, where a Payment to a Stranger appears to be for the Advanta | 
the Party, it ſhall be good: As, if an Award be, that be pay to A. to * 
bis 2 was bound for bim. R. 1 Rol. 247. 1. 1 
t ve pay to the Servant of B. ho ſub 
CET of B. who ubmitted. R. 3 Leo. 62. Dy. 
ut, an Award does not bind a Stran er to d AA las | 8 
Confirmation Sc. A.. 3. 2 do = AR, wt Releaſe, | 


woof 


So. 
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418.8) + So, if an Award exceeds and goes to Matters out of the Submiſſion 
And. be. A. good for ſo much as is within the Submiſſion: As, if an Award be, la- A 11 
air tor 4nd a Stranger pay, Se. it is good againſt A. and he is bound to pay, de “, 


» itt; ces arc 


nly for > . | 
much as is out it be void as to the Stranger. R. 1 Rol. 244. J. 25. 


5 — Sub- Ss, if a Submiſſion be, for himſelf and B. and there be an Award, ha- thy | _ 

Vide ben, Obligor pay ſo much for himſelf and B. it is good. R. 1 Rol. 244. J. 20 | 0 3 

(E. 19.) I there be a Submiſſion of Suits for Tithes; an Award, that one ſhall lf | rene 
continue all Suits, when there are Suits for other Things depending, thy"; | 80 


be void for thoſe, is good, and he ought to diſcontinue the Suits r 
'Tithes. KR. 1 Kot. 259. 140. 2 Co. 664. | he Re 
If there be an Award, that an Huſband and his Wife make an Aﬀſturanze. achat 
it is good for the Huſband. R. 1 Rol. 259. I. 20. | | His © 

2 75 t A. be bound with Sureties, &c. ſhall be good as to A. R. 2 Les. 6 ] and it 
R. Sho. 82. Cartb. 159. 5 | 13 
That A. ſball make a Releaſe to a Day after the Submiſſion, ſhall be yg, | 5 pen 
for the Time after. R. Vin. 1. SENT | I 5 


(E. 9.) And there ſhall not be a ſtrained Conſtruction to make it to be out of : 5 | 
gn —_ hall the Submiſſion: And therefore, if there be a Submiſſion F all Actions Pe. | quod, & 
forced Co... ſonal ita quod, &c. And the Award be de et ſuper præmiſſis, that on- ſeal is gooc 
ſtruction to Pay ſo much at a future Day, and then ſhall make' a Releaſe of all Adin; had It 
3 > ay perſonal ; the Releaſe ſhall be only of Actions till the Submiſſion. 1 80 
* Subaiticn. $6.00 A INE PB i ls er ent nn Rt, _ Fi 
| | If a Submiſſion be of all Matters, and an Award, that he ſball puy þ | 664. 
much, and if there be; Proof that be receives more, then he ſhall pay tht RS If a 
alſo ;. by which there appears a Doubt of a Thing which was not deter. præmi 
mined ; yet it ſhall not be intended, that ſuch Doubt was among the | they a 
Parties before the. Submiſſion, but only among the Arbitrators. R. 1 N. 6. It a 
YC Som 3 are no 
If à Releaſe be awarded f all Demands, generally; it ſhall not be con- they a 
ſtrued of Demands after the Submiſſion. R. Hut. 29. R. 3 Lev. 188, 34. Þ 
— / „ 


If an Award de et ſuper Præmiſſis be of 10. in Satigfaction of a Debt 

-then due; it ſhall not be intended due at the Time of the Award, and not 
at the Time of the Submiſſion. R. 2 Cre. 28 5. R. Cro. El. 861. 

So an Award de Præmiſſis, to pay 101, at Michaelmas next, and then to re- 

leaſe all Matters; the Releaſe ſhall be reſtrained to the Matters ſubmitted, 

and others ſhall not be intended, unleſs they are ſhewn. R. Heb. 190, 191- 

So an Award, 10 releaſe an Action then depending, ſhall be intended de- 
pending at the Time of the Submiſſion. Dub. Cro. El. 13. | 

So an Award of general Releaſes, extends only to Matters at the Time 

of the Submiſſion, R. 3 Mod. 264. | | 

So a Submiſſion F all Matters, ita quod, &c. an Award Vall Matters, 

except an Obligation which ſhall ſtand in force, is good; for the AWi d 

extends to this Obligation, v2. that it ſhall not be_diſtharged. R. 1 Bl. 

| i + Submiſſion of Wood, Underwood, &c. ita quod, &c. An Award de Pre- 

 amiſſis that one ſhall have the Underwood, and ſhall releaſe all Demands, is good; 
_ for this determines the Diſpute as to the Wood. R. 1 Rol. 257- LG 


(E 10.) And if it does not appear not to be purſyant to the Submiſſion, it (hal 
Nor ſhall it be not be intended: And therefore, if an Award de Præmiſis be of all Ma 


— 0 ters 'till the Time of the Award, it is good, unleſs it be averred, — 


does not ap- 
pear ſo. 


LET TR / CD 
ters aroſe between them after the Submiſfion, before the Time of the Award. 
B. 1 Rol. 244. J. 50. 258. J. 20. 260. J. 10, 20. 5 


Nelkaſe; unleſs it appears, that there were Actions after the Submiſſion be- 
fore the Releaſe. R. 1 Rol. 257. I. 15. 260. J. 35, 45. R. Hut. 29. 
| Semb. 3 Lev. 188. KR. that it ought to be averred by the Plaintiff, that 
| there were no more Cauſes of Action. 2 Cro. 353. 

| So, if a Submiſſion be, ita quod fat de præmiſiis; and a Releaſo be a- 
warded of all Actions, but it is void for ſuch Part, yet it may be good for 
| the Reſidue ; and there ſhall not be intended other Actions which are not 
E diſcharged, unleſs it be averred that there are. R. 1 Rol. 244. J. 40. 

F So, if an Award recites, that Controverſies were depending 29 January, 
and it is made de & ſuper præmiſſis of all Matters till 28 January, it is 
good; for it ſhall not be intended, unleſs it be averred, that any Matter was 
| depending 29 January, which was not the 28 January. R. 1 Rel. 245. 
I 5. Co. Car. 216. R. 1 Rol. 257. I. 25. 2 Cre. 578. R. Cro. El. 
1 

50 in all Caſes, if the Submiſſion be, of all Controverfes, generally, ita 
quod, &c. an Award of all Controverſies, of which they had Knowledge, 


| had Information. R. 1 Rol. 256. J 30. 

So an Award, that all Actions ceaſe, when the Submiffion was, of all 
KAclions for Titles; for they ſhall not be intended other Actions. R. a Cro. 
3 if a Submiſſion of all Matters, ita quod fiat de pramiſſis ; an Award de 
præmiſſis of a ſingle Matter, is good; for others ſhall not be intended, unleſs 
| they are ſhewn. R. 8 Co. 98. 4. 2 Cro. 285. VVV 

| If an Award be, 7hat he releaſe all Debts by Judgment, Extent, &c. which 
are not ſubmitted ; it ſhall not be intended, that there were any ſuch, unleſs 
| they are ſhewn. R. 2 Sand. 190. 7 


| To pay a Motety of a Debt for which A. was bound, without ſaying, in 

what Sum. R. 1 Rol. 263. J. 10. 8 . 

* 'Tho' it be ſaid in the Declaration, in what Sum. 1 Rol. 263. J. 15. 

Ss an Award, rhat one ſball mate an Obligation for Enjoyment of Lands, 
without ſaying, in what Sum, will he void for the Uncertainty. R. 1 Rot, 
| 203. 4. 20.3 @. 7. A . EE EEE 24” 

| So, upon a Submiſſion of a Title to Land vocat. K. an Award, that one 
| ſhall bave fo many Acres in K. without giving any Name to the Land, is 

void, tho” it be averred, that that is the Land vocat K. 1 Rol. 263. J. 30. 

| To pay ſo much for every Quyartern of Malt, as Malt may be fold for, 

= Without ſaying, in what Place the Sale ſhall be. R. 1 Rol. 263. 1.45, 

To pay the Arrears of a Rent incurred after a — without ſaying, 
wo the Purchaſe was, or when it was in Arrear. 

; t . 30 5 . | | | | 

| To pay the Cofts of a Suit now depending. Semb. 1 Sal. 75. Mod. Ca. 
| I95. | — | ; KS | 

| Cofts of Suit, and all reaſonable Expences, which the Plaintiff ſuſtained circa 

Seffam prædictum. R. 1 2 DES ba : 

But an Award, that one ſhall pay bis Proportion which ſhall appear due 


1 = V Account, is good; for, Certum oft quod certum reddi puto. 1 Rol. 
44. 
Vor. I. 


| G if an Award be, that one ſhall releaſe all Adlions at the Time of the 


is good, unleſs it be averred, that there were other Matters of which they 


| So an Award ought to be Certain: And therefore, an Award, to pay a 
| ſuper pradifio primo die Maij, when no ſuch Day is mentioned before, is muſt be cer- 
void. R. 1 Rol. 254. I. 40. 263. J. 35. | „ 


I Rol. 264. J. 5. 


5 N 0 That 
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(E. 11.) 
n Award 
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(E. 12.) 
Poſſible. 


(E. 13.) 
Reaſonable. 


4 


(E. 14.) 


r MEN T. 
That he pay the Charge of a Suit, of which the other ſhall deliver q tj 
R. 3 Lev. 18. | 8 5 | 
So, that he pay the Charge of ſuch a Suit, generally. R. 2 Vent. 24 
Carth. 157. 15 N F 
Or, that be pay the Cofts of ſuch a Suit to be taxed by the Prothungta- 
R. 1 Sid. 358. Adm. 1 Sal. 75, Mod. Ca. 195. | 4 
So an Award, Yo pay 20l. aut eo circiter, in Diſcharge of an Obligatin 
of 40l. aut eo circiter. 1 Rol. 263. J. 50. 
So, it may be aſcertained by an Averment ; and therefore, an Award, 5 
pay a Debt for which A. was bound, without ſaying, in what Sum, may be 
aſcertained, by an Averment, that he was bound only in ſuch an Obligation, 
Per Hought. 1 Rol. 263. I. 17. 3 
To pay all Monies expended in ſuch a Suit, it may be averred, that he ex. 
pended ſo much. R. acc. where the Award was by Parol, but Semb. at. 
if it had been in Writing. Carth. 1 57. 
So an Award, to make a Releaſe, pay Maney, &c. without ſaying, at whit 
Time, is good; for, if a Requeſt is neceſſary, it muſt be in a convenient 
Time after the Requeſt ; if there needs no Requeſt, it muſt be done in: 
convenient Time. 1 Sal. 69. VF 
An Award without a Date, fo do a thing within ſeven Days after the Dat, 
is good; for the Date ſhall be computed from the Delivery. R. 1 Sal. 76, 
So an Award, that an Erection upon the Defendant's Soil ſhall be pulli 
down, without ſaying, by whom; for the Defendant, who is Owner of the 
Soil, ſhall pull it down. R. per three Judges. Holt cont. 1 Sal, 76, 


So an Award ought to be Poſſible: And therefore, if it be impoſſible 
it ſhall be void: As, an Award to pay at a Day. paſt. 1 Rol. 244. l. 14. 
248. E. 5 5 5 
. But if it afterwards becomes impoſſible by the Act of the Party himſcl, 
or of a Stranger, he ſhall be bound to perform it. Semb. 2 Mod, 27, 28, 
Vide Condition, (D. 1.) . 


So it ought to be Reaſonable : And therefore, an Award, that one ſiul 
ſerve the other for two Years, is void. 1 Rol. 243. I. 52. 

Or, that one ſhall releaſe bis Right to the Land in Satisfaion of a Treſpdſs 
C e 3 
Ss an Award, that he ſhall cauſe a Stranger to do a Thing, which he has 
no Means in Law, or Equity, or otherwiſe to compel him to do, 1s n 
ode 2A ah £45 8 
As, that be ſhall command the Juſtices to levy a Fine. 1 Rol. 249. L 2. 
Vet an Award, to make a Diſcontinuance of an Aion, is good; i 
tho' it be the Act of the Court, yet the Default, &c. is the Act of the Patt) 
1 Rol. 249. J. 5. . 
Or, 7o be nonſuited. 1 Rol. 249. J. 10. | 

Or, to enter a Retraxit, 1 Rol. 249. J. 12, i 
So an Award, to pay a leſs Sum in Satisfaction of a greater, 15 good, 
R. 2 Cro. 447. R. 2 Mod. 303. / | 7 
So an Award ought to be Mutual: And therefore, if it be of one Pat 
only, and nothing of the other, it ſhall be void. 1 Rol. 253. J. 7. „ 
As, that one ſhall be quit of all Actions, which the other has againſt lin 

1 Rol. 253. l. 10. 7 H. 6. 40. | e EAT 

Or, ſhall pay 105. to the other. 1 Rol. 2 53. I. 15. 
Or, ſhall pay 101, and they ſhall be Friends. Semb. Mo. 642. 


2 
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& an Award, which directs a Thing to be done on each Part, but is 
| void, as to that which is to be done on one Part, is void for the Whole. 
ide Poſt, (E. 18.) ; 
A s, an Award, that one ſhall pay ſo much to the other, and the other ſhall 
| pay for the Writings of the Award ; for this laſt Part is out of the Submiſſion. 
N 1 Rel. 254. 4. 30, 35. R. A. 10. Dub. 2 Lev. 3. | 
| That A. pay to B. ſuper 21 Maij, & B. releaſe ſuper prædictum primum 
| diem Maij; for there was no ſuch Day. R. 2 Cre. 149. 5 
| So, if A. ſubmit as Attorny of B. and there be an Award between 
A. and C. that A. ſhall pay ſo much, and that they ſhall give mutual Re- 
| leaſes; it is not good, for A. pays as Attorny of B. and the Releaſe to 
A does not diſcharge B. unleſs it be given to the Uſe of B. 1 Sal. 70. 
Sin. 679. Sat | 
But 5 Award, that one ſhall pay 10s. to the other in Satigfaction of all | 
Acllions between them, is good, tho' nothing be awarded for the other to do; = 
por the Actions are thereby diſcharged. 1 Rol. 253. J. 17. R. Mod. Ca. | = 
J * for all Matters between them, R. 1 Rol. 253. I. 32. | 
= Or, in Conſideration of ſuch a Debt. R. 8 Co. 98, Baſpole. R. 2 Cro. 
448. 1 Bul. 145. | 
So, if there be a Submiſſion of all Matters; and an Award is made de & 
E ſuter Præmiſſis in Manner following, viz. that one ſhall pay ſo much to the 
© other, it is good; for, being ſuper præmiſſis, it muſt be intended in Satis- 
faction of all Matters. R. 1 Rol. 253. l. 25. Cont. 254. I. 5. 
1 So, if it be awarded, that one ſhall give 40. in Satisfaction of all Matters, 
| and the other ſhall make a Releaſe, and it be void as to the Releaſe ; yet it is 
| good, becauſe the 40s. being in Satisfaction, all Matters are diſcharged, 
1 Rol. 253. l. 50. 7 | 
* So an Award, that all Controverſies ceaſe, and that one ſhall give 12d. 
| fo the other. R. 1 Rol. 254. J. 2. R. 2 Mod. 228. R. I Lev. 58. 
So an Award, ſuper Premiſſis, that one ſhall give ſo much, and the Parties 
ſhall be Friends, and ſhall make Releaſes to the Time of the Award; tho' it be 
void as to the Releaſes. R. 1 Rol. 2 54. J. 15. 260. J. 10. 5 
So an Award, that one ſhall pay lol. and the other upon Receipt ſhall 
make a Releaſe, is good, tho' objected, that nothing was awarded againſt 
the other till after Receipt, and he was not bound to receive; for an Award 
to pay ſo much obliges the other to receive it. R. 1 Rol. 255. J. 5. R. 
Med. Ca. 35 "EN | „ 
So, an Award ſuper Premiſſis, reciting, pro eo quod one of them had dane 
| ſuch and ſuch Things, it was awarded in ed parte prout ſequitur, viz. that he 
Pall pay 5001. without more, is good; for it cannot be intended for other 
Things than for thoſe recited. Cont. But upon Error Semb. acc. 1 Rol. 
255. J. 20, : 7 
So an Award, that one pay 10l. and the other pay the Charge of the Award, 
and upon Per formance give General Releaſes ; tho' it be void for the Charges, 
and the Releaſe is not to be till Performance of all; for the Award being 
void for the Charges, the Releaſe ſhall be given preſently. R. 2 Lev. 3. 
So, that the Defendant be bound with Sureties, and upon delivering tbe 
Bond, the Plaintiff do releaſe; for upon a Bond by the Defendant alone,. 
ME mult releaſe. R. Carth. 160. 0 | ; 
Let an Award, ſuper Præmiſſis, that one ſhall pay ſo much, ſhall 
intended in Satisfaction of the 2 ; 2655 24. was —— Pp 
* 8 a 2 - erat 7+ but for ſome Defect the Award, as 
O that, is void. 5 253. J. 40. » 4. , 4 Nol. 1. 
3 = I Rll. 253. J. 40. 254, J. 40. 259. l. 45. 2 Rol. I. 
80 
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(E. 15.) 
Final. 


So an Award ought to be Final: And therefore, an Award, 0 fard do the 


Or, 0 give ſuch a Bond as his Counſel ſhall adviſe, 1 Rol. 2 50. J. 20, 1 | 34s 
| 3s valid in Law. 


ef à ſubſequent Day, is good. R. 1 Rwl. 250. L. 35. 


. -.. To pay fo much towards bis Charges , for it is tantamount as in Satific- 


I an Award be to all Matters, except Obligations, c. it is good; for ths 


A R B I TR A M E N . 


So an Award, hat one frall pay for Taſtework, (without ſaying, what Sun b — 
and that the other. ſhall pay 251. and both ſhall give General Releaſc,, being bar the 


uncertain, and therefore void for the Taſkwork, ſhall be void for the Whol: 
tho there are mutual Releaſes ; for the P ayment for the Taſkwor k, as wel 80 a 
as the general Releaſe, was intended as a Recompence for the 251, on te mitted 
other Part. R. 2 Sand. 293. Vide Lut. 57. | ls nc 
_ Otherwiſe, if the Part which is void would be no Benefit to the Þ,,,, Mi 80, 


as, if a Payment was awarded to B. and likewiſe to a Stranger, and that B 251. 


ſhould releaſe. Acc. 2 Sand. 293. Lut. 533. or, 
Or, the Whole was not uncertain. R. 3 Lev. 41 BYE = Or, 


80 


the Arbitrament of ſuch an one, is void. R. 1 Rol. 244. J. 30. 251, J. 20. 555 
So an Award, 70 pay fo much, or if it be proved by ſuch a Day, Ge. Ur 51: 
then there ſhall be a further Award, is void, R. 1 Rol. 251. I. 5. 252. 

An Award, 70 fa ſo much, and if there be Proef within a Month of m: So, 
due, to pay that alſo, R. 1 Rol. 251, I. 30. Y appeal 

So, 20 do that which the Arbitrators upon Advice at the Aſſizes ſhall afjuin; A Th: 
for they cannot reſerve a future Authority to themſelves. R. 2 Co, 31;, witho 
So, o make Submiſſion to B. in ſuch Manner and Place as B. ſtall ſa; RK. 2 


for B. will determine for himſelf. R. 1 Sal. 71. But 
So an Award, that each ſball be nonſui ted, or diſcontinue bis Action ara a mut 
the other, is not good; for they may ſue de novo. 1 Kol. 252. J. 50. Ss Th 
That one ſhall give the other a Bond for ſuch a Sum with fuch Sureties «th RF Th: 
other fhould approve, and that they ſhall make mutual Releaſes ; for if he wil Dem 
not approve of the Sureties, nothing is done. R. 3 Med. 272. 1 
1 But an Award, 0 give a Bend for Payment, is good. 1 Nl. 20 he — 
J. 40. | 


for the Countel makes 


* 


no Judgment, but is only a Miniſter to direct wht 


7 That the Party ſtall not proſecute any Suit upon @ Bond. R. 1 Rl 26. 
That all Suits ſhall ceaſe. R. 1 Sal. 74. oY 
Or, that @ Bill in Equity ſhall be diſmiſſed. R. 1 Sal. 79, 
So an Award, to pay 100%, at ſuch a Day, and if he does not pay, 110l. 


e. Fr; RN. 
. To pay bis Proportion upon an Account. R. 1 Rol. 251, 1. 40. 


To tovenant to indemnify from the Cofts in a Suit by Plaintiff, as Qui tan, 


* 


tion for his Charges. R. Lut, 333. | | 
To pay upon Condition, that they mutually acquit each other of all Thing 
Emitted. R. 3 Lev. 18, By 
wo. pay fo much Charges as the Prethonotary taxes. R. 1 Sid. 3 58. 
© $9, if an Award be compleat, tho by fome Clauſe it refers to a future 
Proof; that ſhall be rejected. R. 1 Ral. 2 50. J. qo. 257. l. 35. 


— 


Tro. 278. 1 Bul. 123. N 


- So en Award ought to. be Intire: And therefore, if it be made, Put 
one Day and Part at another, tho! all be made before the Time limited 
it, it ſhall be void. 1 Rel. 250, J. 5. 2 


Exception is an Award, that the Obligations ſhall Rand in force. R. 2 


80 
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80. if it refer any Matter to their future Determination. 1 Rol. 2 50. /. 17. | 


But the Arbitrators may aſſemble, and ſettle the Matters at ſeveral Days, 
bat their Award upon the whole muſt be intire. 1 Rol. 250. l. 12. 


So an Award ought to give a Benefit, or Satisfaction for the things ſub- ie 
mitted. And therefore, if an Award orders nothing to be paid, or done, geous. 

| it is not good. 1 Rol. 251. J. 50. | : 

So, if it order, that one ſhall make his Law, that he is not Guilty, 1 Rol. 

251. J. 52. 

I * Pal have his Goods again. 1 Rol. 251, l. 54. 

Or, Parcel of his Goods. 1 Rol. 252. l. 5. Os. 

S o, if an Award be, that one ſhall go to Rome; for this is no Advantage 

do the other. 1 Ro. 252. J. 9. Mo 

= Chal enter a Diſcontinuance, or be nonſuited. 1 Rol. 252. I, 50. 

= Shall releaſe Land to him, who has no Right or Poſſeſſion in it. 1 Rol. 

= 22. 1,731. - | 

b 87 18 an Award be, that both Parties ſball intermarry; for it does not 

N appear to be any Advantage. 1 Rol. 252. J. 27. 

= That A. pay ſo much for all Sums due to B. out of the Eſtate of Wolly, 
without ſhewing that 4. is Executor, Adminiſtrator, or Truſtee, &c. for W. 

A R. 2 Lev. 235. N | : | FE : 
hut an Award, that one ſhall be quit againſt the other, is good; for this is 

n mutual Advantage. 1 Rol. 2 52. I. 7. | | 

= That the one ſhall enter a Retraxit; for that is a Bar. 1 Rol. 253. J. 2. 

Wat the one ſhall have his Goods, where it appears, that the other has a 
Demand upon them. 1 Rol. 252. J. 15. | ; „„ 

| That one fhall releaſe all his Right to the other, tho' it does not appear, that 

| he has any Right. 1 Rol. 2 52. J. a4. | i 

| That all Differences do ceaſe ; for that amounts to a Releaſe. Mod. Ca. 
| 34, 35. 5 | ; | 


(E. 18.) When an Award is void for the Whole. 


If an Award be void for all, that is to be done on one Part, it is void. 
| for the whole. R. 1 Rol. 258. J. 5. 260. J. 15. | 

{ So, if it be unreaſonable, or defective. R. 2 Cro. 353. 

Vide Pgft, (E. 19.) | 


(E. 19.) When only in Part. 


But an Award may be void for Part, and good for the Refidue. R. 
2 Sand. 293. N 5 BN. 
And therefore, if an Award be of Matters out of the Submiſſion, it is 
= void only for thoſe. Vide Ante (E. 8.) R. Pal. 109. „ 
: So an Award, that one ſhall pay ſo much, and that all Actions ſhall ceaſe 
between them, and that the other ſhall give a Releaſe at a Day after the Sub. 
Viſſion, tho void for this, ſhall be good for the Reſidue. R. 1 Rol. 2 59. 
= 5. 260. L 5. R. 10 G. 131. 3. ca 
So an Award unreaſonable, or impoſſible in Part, ſhall be good for the 
Reſidue, 1 Rol. 259. J. 15. + 

Yet, if by the Nullity of the Award in any Part, the one ſhall not have 
Al the Advantage intended him as a Recompence for that which he does to 
W the other, it ſhall be void for the whole, tho' it would be mutual, notwith- 
ſtanding the null Part were rejected. | | wi | 


5 0 3 
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leaſes. R. 2 Sand. 293. 


pirage for the Refidue. 1 Rol. 262. I. 50. 
R. 3 Lev. 263. 2 Vent. 114, 115. Dub. Sho. 76. Acc. per 3 J. Tul 


2 Mod. 169. 


and if they don't agree, to the Umpirage of J. S. to be made before the fad 
I, of May; the Umpire never can make an Award; for he has no A 


Ta TT R AMY NT 


As, an Award, that A. pay 10 l. and B. his Wife and Son convey Lan; [Thi 
him, is void for the whole ; for tho' by the Conveyance of B. the Away ake 
would be mutual, yet he has not all the Benefit intended for him, for ro 
haps the Eſtate was in the Wife and Son. R. 1 Rol. 259. J. zo, 45. = vet 

An Award, that the Plaintiff pay the Defendant for his Taſkwork and 1 
Work, and then that the Defendant pay 25 l. and that they give General 5 


| name 6 
may el 
| for up! 


| | | . 

py E200 

(E. 20.) When an Award by Parol ſhall be void. | May, 

5 nale 7 

So a Parol Award ſhall be void, which awards Money to be paid by o . make 
and a Releaſe by the other; for there is no Remedy for the Releaſe did nc 
where the Award was by Parol. R. 1 Sid. 160. for a Pard Award vine 3 Oo. C 
no Remedy for a collateral Thing. 1 Lev. 113. 380 
But an Award by Parol may be good; . S IS 
Tho' not the expreſs Words, but the Effect and Subſtance of them only | dics | 
are mentioned, R. Carth. 157. a $4. 
Tho' the Submiſſion ſays, ita quod it be made and ready ts be delivered, So, 


&c. for when it is agreed, it is ready to be delivered. R. Med. Ca. 100 cant. 
176. 1 Sal. 75. 33 » 1 


(F) Umpire. 


F there be a Submiſſion to Arbitrament, it may be, that i the Abina- 
tors do not agree, the Parties ſhall ſtand to the Umpirage of ſucb an cn. 
Or, if they do not agree for all the Matters, they ſhall jland to an Un- 


And the Words ſhall be conſtrued liberally ; and therefore, a Submiſſion 
to the Award of A. and B. and D. being an Umpire, is tantamuunt 3, 
that D. ſhall be Umpire. R. 1 Rol. 262. J. 5. Vide Hard. 44. 

And, if the Umpire elected refuſe, they may elect another Zoties quittes. 


cont. 5 Mod. 457. Cont. per Holt 9 W. 3. Unleſs the Election of him 
who refuſes be conditional, f he does accept it. 1 Sal. 70. | 

If the Submiſſion be, ſo that there be an Award before the 1ſt of M. and 
F they don't agree, to ſtand to an Umpire; they may elect after the iſt of M. 


If there be a Submiſſion to an Arbitrament, and afterwards to an Ump:- 
rage, the Umpire has no Authority till the Arbitrators diſagree. 
Or unleſs they do not agree; for if the Submiſſion be, ile Artitratirs 
cannot agree, to an Umpire, it is ſufficient, if they do not agree, tho they 
never talk of the Matter. R. 1 Rol. 261. J. 30. : 
And therefore, if they agree for Part of the Things ſubmitted, the Umpire 
cannot. make an Award, unleſs it be ſpecially fo limited. 1 Rel. 262. J. . 
If a Submiſſion be to the Award of A. and B. and if they don't agree, il 
they ſhall chufe an Umpire; they cannot chuſe till their Time is expired. 
R. 1 Sal. 70. R. cont. for by chufing an Umpire the Arbitrators determi 
their Power. R. 1 Sal. 71, 72. | 2 3 
So, if a Submiſſion be to an Arbitrament to be made before the iff of Mas, 


rity till the Arbitrators cannot agree, and they have Time till the to 
May, when the Power of the Umpire ends. R. 1 Rol. 261. J. 40. Vi 
I Sal, 71, 72. | ee BY 


3 


TT 

Tho? it be alledged, that the Arbitrators deſerv:ſſent & denegaſſent to 
make an Award at a Time precedent. R. 1 Rol. 262. J. 25. Semb. Cont. 2. 
| Sond. 132. 1 Sid. 428. 1 Lev. 302, | 

Yet a Submiſſion, and if they do not agree within 10 Days, that they ſhall 

| name another, who ſhall fimſh within 10 Days; it they do not agree, they 
| may ele& another, who ſhall make an Award within the ſame 10 Days; 

| for upon the Election of an Umpire the Authority of the Arbitrators ceaſes, 


R. 1 Rol. 261. J. 45. 


May, and if they do not make it, that they ſhall name an Umpire who ſhall 
nale it afterwards ; tho' the Arbitrators have the whole laſt Day of May to 
make the Award, yet the Election of an Umpire, if it appears that they 
did not make an Award upon that Day, is good. R. 1 Rol. 262. J. 10. 
| Cro. Car. 263, Agr. 2 Sand. 133. Vide 1 Sal. 71, 72. : 

| So a Submiſſion to an Award fo be made before 1ſt of May, and if they do 


dics before the Day, the Umpire may make an Award before the Day, 

LSenmb. 2 Sand. 132. | 

= So, if the Arbitrators abſolutely refuſe to intermeddle. Per 3 J. Twiſd. 
| cont. 2 Sand. 132. Cont. per Pollexfen, but 3 J. Semb. Acc. 2 Vent. 116. 


| (6) Breach of an Award; what ſhall be. 
[* a Man does not do all that the Award requires of him, it will be a 


] he does not pay the Rent, it will be a Breach. R. Cro. El. 211. 


(EH) What not. 


UT Failure in a Matter collateral to the Award is not a Breach : As, if 


| pay the Rent, it 1s no Breach, for 4. has a Remedy for it by Diſtreſs. 

N. Mo. 4, - | 

& So, if a Releaſe be awarded, and the Party makes a Releaſe and delivers 

it to the Uſe of B. in his Abſence, it is ſufficient; tho* B. to whom the 

4 r ought to be made, afterwards diſagree to it. R. Cro. El. 54. 2 
Leo. 110. N | | 


| (1. 7) Remedy foz not perfozming an Award. 
| FF there be a Submiſſion by Obligation or Covenant, and the Award be 


(.. 4.) | 
I che Submiſſion be by Rule of Court, and the Award be not obeyed, 
W there ſhall be a Proſecution for the Contempt. Vide ante (D. 1.) 

Y : 5 the Submiſhon be by Parol, Aimee lies for Nonperformance. 1 
= Otherwiſe, if a collateral Thing is awarded, and not Money. R. 1 Ral. 7. 
. 15. Vide poft (I. 3.) : —— gy 4 


— 


(I. a.) By 


80 a Submiſſion to an Award to be made upon or before the laſt Day of 


Breach : As, if an Award be, that A. enjoy an Houſe paying Rent to B. if 


not performed, an Action lies upon the Obligation, &c. Vide P oft 


415. 


vst make it, to an Umpire to be made before the ſame Day; if one Arbitrator 


an Award be, that A. make a Leaſe to B. rendring Rent; if B. do not | 


WT WET REM EN E 


(I. 2.) By Debt. 
Or, Debt lies for a Sum awarded. 2 Cro. 354. 1 Leo. 72. 
If there be Debt for a Sum awarded, it is ſufficient to ſhew ſo much q 
1 the Award, as ſuffices to maintain the Action. | 
K -. f And therefore, if the Plaintiff declares inter alia arbitratum fuuit, it is g00 d. 


Per 2 Judg. Litt. 3 12. Cont. per Twiſd. 1 Mod. 36. 

So, if the Declaration be, that ſo much was awarded to the Plaintiff, wig. 
out ſhewing the Award of the other Part, it is good; for the Defendyy 
ſhall not plead, Nul tiel Arbitrement, but Nil debet, and if no Award, 

a void Award be given in Evidence, the Iſſue ſhall be for the Defendant, ). 
after verdict, Litt. 312. R. 1 Leo. 72. per Twiſd. 1 Sid. 161. 
4 So, if it was demurred to the Declaration. Per Harvy, Richardſon ca 

itt. 312. | 3 3 
And the Plaintiff need not ſhew the Time, or Place of the Award made. 
Semb. 2 Brownl. 137. 33 

Nor make a Profert hic in Cur' of the Award. Sti. 459. Vit in 
Pleader, (O. 3.) | ; 

But in Debt for a Sum awarded, if the Plaintiff ſhews a defective Away 
tho' more than he need to do, the Declaration is bad. Litt. 313. | 

As, if he ſhew an Award of Money on one Part, and a Releaſe on the 

I 1 9 55 other Part, when the Submiſſion was by Parol, and therefore no Remedy 
= 45 for the Releaſe, R. 1 Sid. 160. Vide in Pleader (C. 29.) FF 


(. 3.) By Afumpher. 


If Afumpfit be brought for not performing an Award, the Declaration 
ought to ſhew an Arbitrament "= in all Reſpects: And therefore, if i 
ſhews an Award on one Part only, it is bad. R. Cro. El. god. 

So, if an Award be by Parol, and decrees Money to be paid on one Pat 
and a Releaſe on the other, it is void, and Aſſumpſit does not lie upon it; 
for an Award for a collateral Thing cannot be without Writing, and ther- 
fore it is only on one Part. R. 1 Lev. 113. 1 Sid. 160. Dan. 27. 


U. 4.) By Action upon the Obligation, &c. 


(1. 4) If an Action be upon an Obligation, Gc. for Performance of an Award; 
0 _—— the Defendant cannot plead Performance generally; but after Oyer of the 
plead to it. Obligation and Condition, the Defendant muſt ſhew the Award and how 
he has performed it. Mo. 3. 
And the Defendant muſt ſet out the Award in Latin; for it is not good 
to ſay, Cujus Tenor ſequitur in bac verba, and then recite the Award in 
Engliſh. ' R. Al. 87, 128 : 
And muſt ſhew Performance of the whole Award on his Part. K. 
3 Lev. 24. | | 
Or, a Tender and Refuſal, which is tantamount, R. 3 Lev. 24- 
Yet, if an Award be to pay Money in a Will, or an Indenture, &c- the 
_ Defendant need not ſhew the Will, or Indenture at large; for it he refers 
to them generally, it is ſufficient. R. 1 Vent. 87. 4 
Except the Award refers to a Payment at the Time, or in the Manet 


mentioned in ſuch Indenture, then the Defendant ſhall ſhew the In- 


denture. 1 Vent. 87. 


And 


| after ( 
Arbil. 
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= Subm 
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And it is ſufficient, that the Pefendant alledges, that he performed as 
much as the Words of the Award require him to perform : As, if an 
Award be, that a Suit do ceaſe, aud the Plaintiff fland acquitted of it, it is 
ſufficient to ſay, that he did not proſecute the Suit, but the Plaintiff fletit 
inde quietus, without ſhewing a Diſcharge in fact. R. 2 Co. 340. 2 Bul. 93. 
1 Rol. 7. | | 
1 4 Debt on an Obligation for Performance of an Award, the Defendant 
alter Oyer of the Condition may plead, guod Arbitratores nullum fecerunt 
| Arbitrium. 2 Sand. 184. Lev. Ent. 40. 1 
| If he pleads N Agard, he can fay nothing by Rejoinder, but what 
B ſhews the Award void. R. 1 Lev. 245. 
If an Award be void, it is ſafeſt to plead Nul fiel Agard; for if he ſets 
cout the Award and pleads Performance, the Plaintiff by his Replication may 
gay, that the Award was alſo in ſuch a Manner, (which will make it good,) 
nnd join Iſſue upon the Performance, and the Defendant cannot afterwards 
deny or traverſe the Award. Dub. 3 Lev. 164. R. 1 Rol. 6. 
EF And, if the Defendant plead a bad Plea, the Plaintiff may demur, and 
E ſhall have Judgment, without ſhewing the Award in his Replication, or aſ- 
= fgning any Breach. R. 3 Lev. 17. Es 
Pet, if he plead Nul Agard, and the Plaintiff ſhews an Award upon a 
W Submiſſion ita quod, &c. he cannot ſay, that there were other Conteſts of 
E which there was no Award; for that will be a Departure. R. 1 Lev. 127. 
Vide Pleader, F. 7, &c.) 8 


If the Defendant plead Nullum fecerunt Arbitrium, the Plaintiff by his Re- (I. 5 
E plication, muſt ſhew the Award, and aſſign a Breach of it. Lev. Ent. 40. 2 ot 
Vide Poſt, (I. 6.) | P 


| | muſt ſhew the 
And the Plaintiff in Debt upon the Obligation muſt ſhew the whole Ar- Award, and 


bitrament; and therefore, to ſay, inter alia arbitratum fuit, is not good. 3 
Semb. Lit. 313. 
So, if he ſhews an Award, which has a material Variance, it will be a 
Bar; if the Defendant prays Oyer, or joins Iſſue. 1 Sal. 72. 
And he muſt ſhew the Time, and Place of the Award made. R. 2 Vent. 72. 
9. 6. 5. 2. Cont. 3 Lev. 239. 7 
And what Arbitrators made it. Agr. ꝙ H.6. 5. a. Bro. Arbitrement 1. 

| Tf the Arbitrament ſhewn be void, the Defendant may demur, and ſhall 
have Judgment for him. Vide Paſt, (I. 6.) 5 
If the Defendant ſhew an Award imperfectly in his Bar, the Plaintiff in 
his Replication muſt ſhew the whole Award, otherwiſe he might be trick- 
= od. 3 Sans. 230. „ 


= So the Plaintiff by his Replication muſt ſhew, that the Award was made (1. 6.) 

in all Points purſuant to the Authority of the Arbitrators. r. that it _ | 
= And therefore, if an Award ought to be made before ſuch a Time, the — l 
WE Plaintiff ſhall ſhew it was made accordingly. e 
If it ought to be /igned, ſealed, and delivered by the Arbitrators; if he 

gays, that it was ſealed, and delivered, and does not alled ge that it was Jign= 

, it is not well. R. 1 Rol. 245. J. 10. R. Cont. Pal. g7. 5 

If a Condition be 17 quod, it be made and to be delivered, &c. he muſt 

a, hat it was delivered; for, ready to be delivered, is not ſufficient. Dub. 

= 2 Rol. 245. J. 25. 

Ik it ought to be ready to be delivered to the Parties before ſuch a Day, he 

4 1 ſhew that it was ready to be delivered accordingly. R. 1 Rol. 416. J. 5. 

935. 5 ö 


. - £7Þ - 


If 


ʒ FELT TRAM EN T: 


If it ous 


ght to be ready to be delivered at London 5 Dec. if it be alledoeq If 
that the Award was made at York 4 Dec. ad tunc et ibidem ready tg be d. tiff (1 
vered at London, it is not ſufficient. Per two F. 1 Cont. 2 Cro. 577 8.— Pleat 
Court divided, 2 Rol. 193. 3 Med. 331. F 80 
If it be alledged, that it was made ante Exhibitionem Billa, vig. 2 47 it, bt 
which is the Day in the Submiſſion ; it will be bad upon a ſpecial Demurtet Bu 
otherwiſe upon a general; for it ought to be, Ante tempus limited by tho Iſſue 
Condition. 1 Sid. 370. SY Vide 
If it ought to be ander Hand and Seal; if he does not alledge, that; 1 
was ſealed, it is bad. R. 2 Cro. 278. Ma, 
Or, if he does not ſay under bis Hand, tho' he produces the Award ſealeq, 1 
Re. 2 Mod. 77. R. Pal. 109, 112, 121. 2 Rol. 243. 1 Bul. 110, andi 
If it ought to be delivered, (utr1que) to either of the Parties, he ought t dant 
alledge a Delivery to both. R. 2 Rol. 2 50. /. 30. Cro. El. 79. 80 
So a Parol Award, if it be pleaded, that it was ready to be delivered, i; 1 
good; for when it is pronounced, it is a Delivery. R. I Sal. 75, My not 
Ca. 160, 176. 5 1 the 
If an Award be pleaded, ready to be delivered 20 May, where the Sub. F., 
miſſion was ita quod paratum fit, to be delivered 1 May, it will be bad, J. Et 
2 Sand. 73. 880 | 4 

If the Condition be, ita quod the Award be made poſt Obligationen ante | 

I June, and the Obligation is dated 25 March, and the Defendant plead 1 
poſt 25 Martii, before 1 June no Award made; for perhaps it was made on J. 2 
25 March. R. Jon. 67. 1 


Yet it ſhall have a reaſonable Intendment: And therefore, if there he x 
Submiſſion of a certain Particular, if the Plaintiff recites- the Submiſſion, 
. and ſays, ſuper quo Arbitratores accepto onere arbitrandi ordinaverunt, it 
fſhall be intended, that they made their Award of the Particular ſubmitted, 
. | R. Al. 51. 3 
5 If * be a Submiſſion, to be delivered ſuch a Day and Place; if he 
alledges a Delivery to the Parties the Day before, it is ſufficient. R. 
2 Lev. 68. | LS ng: — | 
To be delivered to the Party, who defires it; it is not neceſſary to alledge, 
that it was delivered. Dan. 557. for it ſhall come from the other Side, that 
it was deſired. R. 3 Mod. 330. Sho. 242, | 
To be delivered utrique Partium ; it is ſufficient, if he alledges a Deliver 
to each ſeverally. Dan. 557. - 
So, it is not neceſſary to aver para?” deliberand'; for if it be made, it is im- 
plied. R. Hard. 399. R. Sho. 98. R. 1 Sal. 6g. Carth. 158. 
If he ſhews a Delivery to the Parties before the Day, and at another Place, 
it is ſufficient. Per three 7. Hale conf, 2 Lev. 68. 
So, if there be an Award for more Matters than were ſubmitted, and the 
Plaintiff alledges non performavit in aliquo ; it ſhall be intended only of the 
Part within the Submiſſion. R. 2 Rol. 46. 5 8 
If an Award was by Parol, it is ſufficient to ſhew the Subſtance or Effet 
: of it; for the Words are not neceſſary. R. 2 Vent. 242. — 
And it is ſufficient, tho* the Expreſſion was not fo exact. 2 Vent. 24% 
If there was an Award to do two Things, and as to one, ii. 
not within the Submiſſion ; it is ſufficient to ſay, that he performe 
the other, on | 
So, if an Award be, 70 pay ſo much, or give Surety for ſo much; it ls fu 
ficient to ſay, that he did not pay, for the other Part of the Digunc® 
Was void. R. Sav., 120, | N 


Vi 
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If the Defendant plead Nul ciel Agard, it is not ſufficient, that the Plain- 
tiff ſhews the Award, but he mult alſo aſſign a Breach. **. 78. Vide in 
Pleader, (F. 14.) 

So, if he plead a Matter tantamount ; as, 2 the Arbitrators did not make 
0; but the Umpire. Semb, Lut. 529. 

But, if the Defendant plead a collateral Matter, Sc. and the Plaintiff j join 
Iſſue upon it, he need not aſſign a Breach, Ye. 79. Lut. 528. R. 3. Lev. 24. 
| Vide Pleader, (F. 15.) 

The Plaintiff can aſſign only one Breach. 

How the Breach ought to be aſſigned, Vide in Pleader, (C. 45.) 

| If the Plaintiff by his Replication ſhews an Award, and aſſigns a Breach; 
and it appears, that the Award is not good, or not well pleaded, the Defen- 
dant may demur. Lev. Ent. 10. 

| So, if the Plaintiff does not affign a good Breach. Lev. Ent. 43. 

If the Plaintiff ſhews an Award. and aſſigns a Breach ; the Defendant can- 
| not afterwards alledge Payment, or Performance of the Thing in which 
the Breach was aſſigned; for that will be a Departure. Vide in Pleader, 


. 7. &c.) 


When Arbitrament is a good Plea, 02 not, 


| Vide Accord, (D. 1, 2 . — Plader, * G. wo — V. 9.—2 W. 


* 


\ 


Wyen it Hall be Confirmed, 02 Avoided in 
| _ Chancery, 


Vide Chancery, (2K. 2; he. } 


ARBITRAT O R. 
Vide Arbitroment, G. —C. 0 


A R C H B J 8 H O P. 


Fi ide Eccleſiaſtical Perſons, (C. 1 ER ;/e, (H. 11 ech. 


(B. 2.) iftor, (A. 5 Courts, (N. 1.) 
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Vide Eccleſh aftical Perſons, C. 5.) —Viſitor, (A. 9.) . 
(N. 9.) 
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AR C H E 8. 
Vide Coerts, on 3. 


A R M S. 
Arms. 
Vide Juſtices of Peace, (B. 12. /—,. ar, (B. 4.) 


Arms, and Armones. 
Vide Norroy, (C.—D.) 


Serfeant at Arms. 
Vide Chancery, (D. 6.) 


Arm of the Sea, 
Vide Navigation, (B.) 


ARRAIGNME NT 
Vide Appeal, (G.2. —Indictment, (M.)—Fuftices, (T.z.--W) 
— Fuſtices of Peace, (D. 1 4. Parliament, (L. 16.) 


A  B® & _ Y- 


Challenge to the Array, 
Vide ** (BJ) 


' Commiſſion of Array, 
Vide War, (B. 3.) 


1.423447 
Arreſt, 


Vide Dig nity, (F. 3.) — Execution, ( C. 12, 13. . Privitgs 
bh A, ir &c. ) 


Arre l. 
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Arreſt ok Judgment. 
Vide Pleader, (S. 48.) 


A A 38 U-- MN 
= fins 48 P. 1. -V. 6.) 


Articles of Agreement. 
Vide e {2 C. 1, &c.—3 Z. 11, 12.) 


Articles of Impeachment: 
Vide Parliament, (L. 21, 22.) 


Articles of Religion. 
Vide Egli, (N. 10.) 


a 1 N N . 
Vide Chaſe, (N. 9.) 
r 

Vide Battery, (C.)—Plader, (3 M. 15, 21.) 


ASSEMBLY UNLAWFUL 
. ide Forceable Wark & (D. 10, * 


* DS e I E N IT. 


Allent, 
7 ide Parliament, (G. 18, 19. Tann, (C. 5 


_ 
= 


Alent to a Legacy. 


- V. Ty Adminiſtration, (C. 5, 5 neee, 6 G. 4.) 
OL 


* 


A . 


Royal Aſent. 
Vide Parkament, (G. 21.—L. 42.) 


AS s ESS M EN I. 
Aſſeſſment of Damages, 
Vide Damages, (E. 1, &c.) 


| Atlleſlment of a Fine. 
Vide Lea, (N. 4.) 


Aſſeſſment of Sewers Tax. 
Vide Sewers, (E. 2, 6, &c.) 


| 


ou th: © 0: 8. 
(A) Alets by Deſcent; What ſhall be. 


n. LL Lands and Tenements in Fee-ſimple, which deſcend to the Heir, 
F ty, Vid in Heirs. Vide Diſcent, (A.) ie: 
C.. | If a Reverſionafteran Eſtate Tail, come into Poſſeſſion, it ſhall be Ain 
* 383 Mod. 2 54, 257. 3 Lev. 286. Sho. 244. Carth. 127, 
Tho' it be Land in Antient Demeſue. 1 Rol. 269. J. 10. Hob. 48. 
Or, in Ireland. 1 Ver. 419. 1 
So an Advowſon ſhall be Aſſets. Co. L. 374. 6. Bro. Aﬀets 4. 
And if Land be deviſed to the Heir, and the Quantity or Quality of th 
Eſtate is not thereby changed; he takes by Deſcent, and it ſhall be Afes. 
R. 2 Leo. 11. Dy. 124.8. R. in C. B. inter Clarke and Smith. Pd 
12 V. 3. (Compyns's Reparts 72.) 1 Sal. 241. and Hil. 1 Ann. B. R. ius 
Redding and Royſton. (Comyns's Reports 123.) 1 Sal. 242. 
As, if it be deviſed, charged with a Rent, or Payment of Money. K. 
inter Clarke and Smith. (Comyns's Reports 72, 73.) 1 Sal. 241. 
And Land ſhall be Aﬀets in the Heir before his Entry. 1 Rol. 269. LIT: 
So, if a Rent in Fee iſſuing out of the Land of an Heir deſcend to hw," 
ſhall be Aſſets, tho“ the Rent be extinct; for it has Continuance for fue 
Purpoſe. Co. L. 374.6. 
So a Reverſion, expectant upon an Eſtate for Life, ſhall be Aſſets. Ny. 
Aſets 17, 23. 1 Ral. 888. 4 15. R. Cartb. 19. Br 


* 
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By the S. 29 Car. 2. 3. An Eſtate pur auter vie, which comes to the 
Hleir as ſpecial Occupant, ſhall be Aſſets by Deſcent, as in Caſe of Lands in 
ee- ſim le. FN | | | 
: *! the ſame Sr. Ceſtuy que Truſt dying, if he leave a Truſt in Fee to 
deſcend to his Heir, ſuch Truſt ſhall be Aſſets by Deſcent; and the Heir 
ſhall be chargeable with the Obligation of his Anceſtor by Reaſon of ſuch 
Aſſets, as fully as if an Eſtate in Law had deſcended in like Manner. 
The Heir ſhall be charged, if he has Aſſets by Deſcent the Day of the 
Original purchaſed, or afterwards. 1 Rol. 269. J. 25. 
If the Heir alien the Aſſets by Fraud before an Action commenced, 
yet he ſhall be charged. 1 Rol. 269. 1.31. Dy. 149. 4. in marg. 
And now, by the St. 3 & 4 W. & M. 14. All Wills, Diſpoſitions, &c. 
of Lands, Rents, &c. by any ſeiſed in Fee in Poſſeſſion, Reverſion or Re- 
mainder after 25 March 1692, as to Creditors only ſhall be void (unleſs 
made for Payment of a real Debt, or for Portions of younger Children in 
| Purſuance of an Agreement before Marriage.) And the Creditor may main- 
| tain an Action againſt the Heir and ſuch Deviſee jointly. 1 
And by the ſaid Statute, If the Heir alien the Aſſets before an Action 
againſt him, he ſhall be liable to the Value of the Land ſold. 
And by the ſame Statute, The Deviſee ſhall be liable, tho' he alien the 
Lands deviſed before Action brought. 


(B) What. not. 


Dura Reverſion in Fee, expectant upon an Eſtate Tail, ſhall not be 
Aſſets, till it comes into Poſſeſſion ; for it may be docked by the Te- 
| nant in Tail at his Pleaſure, 1 Rol. 269. J. 15. Dan. 577. 6 Co. 42. a. 
B N 5 hs Bn” 
| So a Seigniory in Frank-almoigne is not Aſſets; for it is not valuable. 
Co. L. 374. 6. „ | 
Nor, a Seigniory of Homage and Fealty. Co. L. 374. b. 
Nor, Land in Scotland. 1 Ver. 419, LO 1 
80 Land, which deſcends to the Iſſue in Tail, is not Aſſets; for it muſt 
be a Fee. I Rol. 269. B. nn 8 
Nor, a Term in Truſt to attend an Eſtate Tail. Per Hal, Hard. 489. 
Yet the Truſt of a Term, which attends an Eſtate in Fee, ſhall be Aſ- 


cet. Per Hale, Hard. 489, | 


So, an Annuity in Fee is not Aſſets, veces it is perſonal, Co. L. 374.3. 
Bro. Aſſets 26. . pork | 374.6. 


A Copyhold which deſcends in Fee ſhall not be Aſſets „„ 
8520 EDT HSE Trulf now, help 480 8 Ates 2 Fx, Fe AN 
Law. Co. L. 374.6. 5 | 4 ZE 

Vor, the Truſt of a Term, fince the St. 29 Cor. 2. for that extends only . 
= to 2 Truſt of Land in Fee. 2 Ver. 248. Vide ſupra. | „ 
Nor, a Right to enter into Land. Co. L. 374.6. 6 Co. 58. 6. 
Or, to have an Action for the Land. Co. L. 374.6. 

; 4 A in Fee ſhall not be Aſſets, till he has recovered Seiſin- 
If Land be deviſed to the Heir, it is not Aſſets, where he takes by the 
Deviſe: As, if Land be given to him and his Heirs upon Condition to 
pay his Debts, and if he do not pay, to another. R. Cro. Car. 161. Per 
MW 125 2 4 E afterwards cant. Vide in Deviſe, (K.) 

velkind Lan deviſed to two Sons, equally to be divide 
they are Tenants in Common. R, 1 Leo. 57 5. FEM 92 W 


So, 


2 


he would not be charged before the SF. 3 & 4 W. S M. 14. (quod vid; 


Vide in Pleader, (2 E. 3, Ge.) 


Legacies. 


* 2 Ver. 406. 


tations; this ſhall be Aſſets in the Hands of his Executor for the Payment 


be an Occupant. R. in C. B. Mic. 6 Ann. 
of Debts. R. per totam Curiam B. R. Mic. 8 W. 3. inter Oldham and 


Hands. 1 Rol. 920. . 15, 25, 40. 1 Leo. 225. R. Hard. 405. - 
Twiſd. 1 Lev. 224. R. 2 Ver. 405. 


A EH TK 


So, if a Deviſe be of Land to the Daughters and their Heirs ; for N 
ſhall take jointly. R. Cro. El. 431. R. Hill. 1 Ann. B. R. inter Radi 
& Royſton, (Comyns's Reports, 123.) 1 Sal. 342. "g 

If the Heir had aliened the Aſſets before an Action commenced bong 4 


Ante, (A.) 1 Rol. 269. J. zo. 
Tho' he afterwards repurchaſe it. Semb. Bro. Abts, I. | 
How the Heir ſhall plead Aſſets by Deſcent, and ſhall be charged 


0) Alets enter Mains; Mhat are. 


Kee. 2 Ks. 179+ 
LL Chattels real and perſonal, which come to the Executor or Admi. 
niſtrator, ſhall be Aſſets 1 in their Hands for n of Debts and 


What Things are Chattels, Vide Biens, (A. 1, 2.) 
- So, if an Executor or Adminiſtrator has a Villein, who purchaſes Land 
in Fee, into which the Executor enters ; tho' he has a Fee 1 in this, yet it 
ſhall be Aſſets in his Hands. Off. Exec. 104. 

| So, if a Man deviſe Land to an Executor to be ſold; this befivy a Sale 
ſhall be Aſſets. Semb. Dy. 264. b. Cont. 2 Ver. 106. But the Money 
after the Sale, is Aſſets. Bid. Jem. 2 i. 4. 21. 0: | 

So, if he deviſe Land to A. on Condition to fell, and make A. Executor 
who ſells; the Money | is Aﬀets. 3 H. 6. 3. b. R. 1 Rol. 920. J. 25, 40, 


So, if a Man die ſeiſed of an Eftate 3 in Fee, of Land i in the Foreign Plan- 


of Debts. R. 2 Vent. 38. 2 Co. b. 145. 1 Fer. 453. 

An Eſtate limited to A. his Executors or Adminiſtrators for three 
Lives, was Aſſets in the Hands of the Executor by the Common Law. 
2 Ver. 719. 

By the Sf. 29 Car. . If there be no forcial Occupant of an Eſtate 
pur auter vie, it ſhall go to the Executor or Adminiſtrætor of the Grantee, 
and be Aſſets in his Hands. 

Tho? it be a Rent granted pur auter vie, of which before there could not 


But an Eſtate pur auter vie, is Aﬀets only guoad Creditors for Payment 


Pickering. Sal. 464. 

And. therefore, ſhall not be diſtributed, nor bound to the Fm of 
Legacies. R. Sal. 464. _ 

So, by the St. 29 Car. 2. 3. It ſhall be Aſſets by Deſcent in the Hanh 
of the Heir, as Lands in Fee, and therefore, ſhall be Aſſets only for Debts 
by Spe cialty. 2 Ver. 719. 3 

Bit if it be aſſigned in Truſt * 4. and his Wife for Life, and after- E 
wards for B. his Executors and Adminiſtrators ; it ſhall be Aſſets generally | 
in the Hands of B.'s Executor. R. 2 Ver. 719, 

So Things, which come to an Executor by reaſon of his Executorlhip 
are Aſſets, tho” they never were in the Teſtator : As, if Land be deviſed to 
the Executor to be fold ; the Money raiſed by the Sale ſhall be Aﬀets in his 


So, if he makes a * to the Executor of the Land to 'be fold 
1 Rol. 920. J. 13. A 


1 
So, if a Term for Years be deviſed to 4. for Life, then to B. who dies 
in the Life of A. it ſhall be Aſſets in B.'s Executor. 
So, if Land be granted to 4. for Life, and afterwards to his Executors 
for 30 Years ; the Term ſhall be Aſſets, tho' it never could veſt in the Teſ- 
tutor. Per Manw. Dy. Cont. 3 Leo. 21, Vide 2 Leo. 7. | 


If Money due upon a Mortgage is paid to the Executor. R. 3 Leo. 32: 


So, if a Leaſe be made, or Goods delivered to an Executor, purſuant to a 
Covenant, &c. to his Teſtator. 


If an Executor redeem a Pledge of the Teſtator's. 1 Leo. 225; 


If the King ſeize the Goods of the 'Teſtator for his Debt, which the Ex- 
ecutor afterwards redeems; the Value, over and above the Redemption, ſhall 
be Afiets in his Hands. 1 Rol. 92 1. I. 5. 85 

So, if an Infant Executor come to full Age, Goods in the Hands of the 


Executor durante minore @tate, are Aſſets, tho he had not the Poſſeſſion 
of them. R. 1 Rol. 921. J. 10. | | 5 


Aſſets. 1 Rol. 920. J. 31. 


80, if he put the Teſtator's Money out at Intereſt. Cont, 2 Ch. Ca. 35. 
Acc. 2 Ch. Ca. 1 52, a 


If an Executor has a Leaſe rendring Rent; the Profits over and above 
| the Rent are Aſſets. 1 Sal. 79. 


his Principal's Goods, which comes to his Executor; it ſhall be Aſſets, and 
ſubject to Debts of a ſuperior Nature prior to the Merchant; for Money can- 
not be known. R. 1 Sal. 160. | 3 px | 
So, if an Executor recover Damages in an Action as Executor, tho' in 
Treſpaſs de bonis aſportatis in vitd Teſtatoris; they are Aſſets. 1 Rol. 920. 
| 7. 208. | 5 64 ; | 
| In an Action upon the Caſe for an Eſcape of one in Cuſtody upon 2 
| Caprias Utlagatum at the Suit of the Executor, as Executor. Hob. 38. 


So, if he recover upon a Promiſe made to the Teſtator to pay Money 
wa AS . 


80, if he recover a Thing as an 


Executor in Chancery. 1 Rol. 920, l. 
23. R. Mo. 858, Off. Breu. 25 f. 


So, if Money be paid to him in the Prerogative Court, which he pays 
immediately to another Creditor by Order of the Court, the ſame Day in 
| vu an * was commenced ; unleſs he helps himſelf by a ſpecial Plea. 
| | 6 'Y 208. . 5 — | * ; To, 
If a Debtee makes his Debtor his Executor, whereby the Debt is extinct, 
| yet it ſhall be Aſſets. 1 Nol. 920. l. 50, 52. Pl. Com. 186. a. R. NI. 
160. a uu 7 J. Cro. Ca. 373. 1 Ch. R. 138, 242. Vide Adminiſtra- 
nion, (B. 5.) . | | 
: Or, if he makes the Debtor, and a Stranger his Executors. 1 Rol. 920. 
£0 
So, if an Executor releaſe an Account ; ſo much as appears due upon th 
Account ſhall be Aſſets in his Hands. R. Cro. El. w A ON 
So, if an Executor, when of Age, releaſe to the Adminiſtrator during his 
Minority; the Money in his Hands ſhall be Aſſets. R. Cro. El. 43. 
So, if an Executor fubmit to Arbitrament, and it be awarded, that for 
701. he releaſe an Obligation for 1004. the 100 /. ſhall be Aſſets ; for 
T7 5 is his own Act. R. 3 Leo. 5 3. Jide in Adminiſtration, 
80 if a Feme Executrix, poſſeſſed of a Term for Years takes an H 
who purchaſes the Reverſion, wher r 


So, if an Executor deliver Goods to merehandize, the Profits ſhall be 


If the Teſtator was a Factor to a Merchant, and had received Money for 


eby the Term is extinct, yet j 
Aſſets. Per omnes F. Mo. 54. * R rm-18 extinct, yet it ſhall be 
) What 
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Aſſets; for the whole Rent belongs to the Heir. R. Dy. 361. 6. 


and Poſſeſſion are by the Law veſted in the Executor, yet if without Fraud at 


Vide Off. Ex'. 93. in Marg. 
ſets, if they are loſt without his Default: As, if a Term for Years be evifted 


So Goods, in his Hands as Truſtee for another, are not Aſſets: As if: 
Bond be made to A. in Truſt for B. it ſhall not be Aſſets in the Hands of 


to revoke ; it ſhall not be Aſſets in the Hands of his Executor. 1 Sal. 79. 


Vide Aſinmene, (B.) — Chancery, (4 N. 4.) —- Covendth 


TY OT 


FTE TH 


(D) What not. 
3 Het Ker 179. 
UT if Land be deviſed to. be fold for a ſpecial Purpoſe, as for Pa 
| ment of Portions to his Daughters; the Money ariſing by the Sale 7 
not Aſſets. R. 1 Leo. 87. Dy. 151.6. 2 Ver. 133, 4. 
If an Houſe with the Goods be demiſed for Years, rendring Rent and 
the Executor receives the Rent after the Death of the Teſtator, it js not 


If an Obligation be to pay 1000/. to A. to be veſted in the Purchaſe of 
Lands to the Uſe of A. and his Wife, and the Heirs of their Bodies, Re. 
mainder to the Right Heirs of A. and the Intereſt of the Money is paid to 
the Executor of A. it ſhall not be Aſſets. R. 2 Ver. 55. 

So Land, deviſed to be ſold for Payment of Debts, is not Aſſets in Lay 
till actual Sale. 2 Yer. 106. | EIT. | 

So Land, deviſed to A. and B. to be ſold for Payment of Debts, is n 
Aſſets, tho' he makes A. Executor. 1 Rol. 920. J. 30. | 

So Debts, due to the Teſtator upon Judgment, Statute, or Specialty, are 
not Aſſets till actual Recovery, and Receipt. Off. Ex”. 92. | 

Nor other Choſes in Action. Vide Off. Ex“. 92. | N 

So Goods, in Poſſeſſion of the Teſtator at his Death, tho' the Property 


Colluſion he never had actual Poſſeſſion of them, ſhall not be Aſſcts to 
charge him. Off. Ex“. 1 57. % 

So, if an Advowſon be avoided in the Life of the Teſtator, and the Ex- 
ecutor preſents after his Death; it ſhall not be Aſſets, for it is not valuable, 


- So Chattels, which come to the Hands of an Executor, ſhall not be A- 


by an elder Title. Off. Ex”. 164. 
If Sheep, or other Beaſts die. Off. Ex”. 164. 
If a Ship periſh by 'Tempeſt. Of. Ex". 104. | 
If the Teſtator's Goods are deſtroyed by Enemies. Off. Ex“. 162, 
Or ſtolen. Off. Ex“. 162. EE 


A. s Executor. 1 Sal. 79, 
So, if a Bond to A. be aſſigned by him to another, with a Covenant not 


ASSIGN E E. 
EEE "MH 


(B. 3. — C. 3.) —— Phader, (2 F. 1, 2.) 


Aﬀignee of 8 Bankrupt, 


Vide Bankrupt, (D. 24, &c.) 


ASSIGNM ENI. 
| (4) What Things may be aſſigned. 


VERY one who has an Eſtate, or Intereſt in Lands and Tenements, 
may aſſign it: As, Tenant for Life, for Years, &c. 
So every one, who has a preſent and certain Eſtate or Intereſt in Things, 
which lie in Grant, may aſſign: As, in a Rent, Common, Advowſon, Fran- 
| chiſe, Privilege, &c. Vide Grant, (C.) 
| "Tho! the Intereſt be future: As, a Term for Years to commence in fu- 


not take Effect till a future Time. Perk. Grant. 91. Vide Eftates. 

| So, a Grant of ſo many Cords of Wood, to be taken by Aſſignment of 
the Grantor ; before the Wood aſſigned, the Grantee may aſſign it to 
another; for the Intereſt was veſted immediately. R. 5 Co. 25. a. Cro. 
El. 819. 

1 11 a Mortgagee for Vears, (where there was a Covenant that the 
| Mortgagor ſhould continue in Poſſeſſion 'till Default of Payment, ) aſſigns 
before Entry, and without the Mortgagor; the Aſſignment is good, tho' he 


| 3 Lev. 388. | „ 
If Leſſee for Years, where the Reverſion is in the King, be ouſted by a 
| Stranger, and afterwards make an Aſſignment, it ſhall be good; for, the 
Reverſion not being deveſted, the Leſſee continues in Poſſeſſion. R. Cro. 
Y T -; 1 ; | | 
So, if a Mortgagor after ſuch a Mortgage and Covenant uf ſupra, leaſe 
| for Years, and afterwards the Mortgagee aſſigns before Entry. 4 Med. 48. 
| So the Grantee of an Advowſon may aſſign before Preſentation, 2 Rol. 
$7. „ 1. 5 5 

So the Grantee of an Anfuity pro Confilio impenſo. R. Mo. 5. 
So, if the Conuzee of a Statute extend the Land of the Conuzor, which 
zs afterwards evicted by a Conuzee of a prior Statute, yet he may aſſign his 


& intereſt; for he ſhall have it again after the prior Statute ſatisfied. R. 4 
| Co. 66.6, Dub. 2 Rol. 48. J. 30. - 


Gg) Who ſhall be an Aſſignee. 
\ SSIGNEES are in Fact, or in Law. 


1 Under the Word, Afgns, the Aſſignee of an Aſſignee in perpetuum, 
Y 5 * of an Aſſignee, or the Aſſignee of an Heir ſhall take, Co. L. 
384. i 3 
= So, if a Man covenant with another, bis Executors and Aſigns, the Aſ- 
= fignee of an Aſſignee, and his Executors, and the Aſſignee of an Executor 


R. 5 Co. 17.6. 


But if an Obligation be, 0 pay te ſuch Parks as he ſhall name by his 
Will, or Writing ; there muſt be an ex preſs Nomination, and his Sew 
ſhall not take as Aſſignee, R. Mo. 8 55. 


— 


| turo may be aſſigned; for the Intereſt is veſted in preſents, tho it does 


was not in Poſſeſſion; and ſo an Aſſignment afterwards Zotres quoties. R. 


or Adminiſtrator of every Affignee are included, and ſhall have Covenant. 
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(o) What 5 


A 8 8 1G N M E N I. 


() What Things cannot be aſſigned, 
(C. 1.) Choſe in Action. 


OR avoiding Maintenance, &c. a Choſe in Action cannot be afligned, o 
granted over to another. Co. L. 214. a. 266. a. ; 
And therefore, a Contract, or Right, or Cauſe to have an Action fo 
Duty, or Wrong, cannot be aſſigned. 2 Rol. 45. I. 40. 
When aſſignable in Equity, Vide in Chancery, (2 H.) | 
So, if an Obligation, or other Deed be granted, whereby the Writing 
paſſes; yet the Grantee cannot ſue for it in his own Name. 2 Rol. 4, | 
1 | 
So a Right to have a Writ of Error cannot be aſſigned. 3 Co, 4. l. 
Nor can an Avoidance be aſſigned, when the Church is void. 2 N 
. > 
So, if the King grant a Choſe in Action to B. as he may by his Prey. 
gative, B. cannot aflign it to another. R. 2 Cro. 180. 
- So, if the King's Farmers covenant to pay 150/. to the Executor of hin 
who dies; one aſſigns his Part; the Aſſignee ſhall not have this 1 50). fir 
it was not aſſignable. R. Skin. 6, 206, 9 5 


(C. 2.) Bare Right: 


So a Right of Entry, or Re- entry cannot be aſſigned. Co. L. 214. 10 
Co. 48. .. . | „ 5 | 
And therefore, if a Man being diſſeiſſed, convey. the Land to another 
before Entry, the Conveyance will be void. RE 
So, if the Conuzee of a Statute ſue an Extent, and a Liberate, he cannot 
aſſign before Entry, or Recovery in an Ejectment; for by the L:berate Pol- 
ſeſſion is delivered to the Conuzee, and if he does not enter thereupon, but 
ſuffers the Conuzor to have Poſſeſſion, the Poſſeſſion of the Conuzee i 
turned to a Right, which is not aſſignable. R. 3 Lev. 312. 4 Mil. $. 
— h ] ˙ V 
So, if the Lord diſſeiſe his Tenant, by which the Seigniory is ſuſpended; 
during the Suſpenſion the Seigniory cannot be aſſigned. Co. L. 314. c. 
Or, if the Tenant enfeoff his Lord, upon Condition. Co. L. 314. 4. 
So, if there be Tenant for Life, the Reverſion to another, and the Lord 
grant his Seigniory to the Tenant for Life; the Grantee cannot aflign ths 
for it never was in Efſe in him. Co. L. 314 a. by 
So the King cannot aſſign a bare Right to Land, but by expreſs Words 
R. 3 Co. 4. ö. 11. 4. 1 N 5 


r any 


(C. 3.) Poſſibilit . 


80 a meer Poffibility cannot be aſſigned. Vide in Grant (D.) . 
As, if a Man demiſe for Years, if A. ſo long live; he has but a Poſſti 
lity to have the Land during the Years, which cannot be demiſed to aol 
D. 1 Co. 154. 6. 1 „ 
So, if a Term be deviſed or granted 70 one for Life, and afterual 4 
another for the Refidue of the Term; this Remainder of the Term canno 
by being but a Poſſibility. R. 4 Co. 66. 5. Vide in Chan) 
. 21. 5 TD cg 
So, if Land be granted to Hushand and Wife for 20 Tears, and 405 
wards to the Survivor for 21 Years; the Huſband in the Life of his be 
cannot aſſign the Term of 21 Years, for. it does not veſt till he ſurvives, al 


therefore was but a Poſſibility. R. 10 Co. 51.4, R. Popb. 5: 90 
725 , 


5 S311 G0 
So, if an Advowſon be granted to a Biſhop and his Succeſſors poſt mortem 
of the Incumbent ; the Biſhop cannot demiſe to another po? mortem of the 
incumbent ; for he has nothing till the Incumbent dies, who may ſurvive 
him. R. Dy. 244. 4. 3 | 

If upon a Purchaſe of the Manor of B. the Manor of C. be, for the 
Purchaſer's Security, limited to the Vendor and his Heirs till Eviction, and 
after Eviction to the Purchaſer, his Heirs and Afjigns ; if he before Eviction 
ſell the Manor of B. to A. who makes a Leaſe for Years to D. and then the 
Manor of B. is evicted, A. ſhall not have the Uſe of the Manor of C. for this 
contingent Uſe was not aſſignable; and tho? it be limited to the Purchaſer, 
his Heirs and Aſſigns, the Word, Aſigus, is a Word of Limitation, and not 
of Purchaſe. R. 2 Rol. 795. l. 40. | 3 
If Land be limited to A. for Life, Remainder to the right Heirs of B. the 
| Son of B. cannot in the Life of B. grant the Remainder, tho' he after- 
| wards ſurvive A. Popb. 5. He | 
If there be a Deviſe of a Term to his Son after the Death of B. the Son 
| cannot make a Leaſe in the Life of B. R. Jon. 417. 3 
If there be a Deviſe to Truſtees till A. attain bis Age of 25 Years and then 


| it to another oſt mortem of A. ior he has nothing in him; for A. has an 
Eſtate of Inheritance during his Life. R. Ca. Cha. 214, 215. 


Reverſion. Ca. Ch. 214, 215. 


| not afterwards grant a Leaſe to another by Parol for the ſame Time. Pl. 
| Com. 432. | — | 1 ts 


(D) Aſſignment by, 02 to the King. 


| | N. 2 Les. 67. 5 85 | 
| Tho' it be not aſcertained: As, Debt upon Bond for Performance of Cove- 
| nants. R. 2 Leo., 55. | 5 ' 


to the King of any Debt, not originally. due to him, ſhall be void. 

| tion, Sc, Dy. 1. b. 2 Cre. 82, 179. Vide Grant, (G. I.) 

| So, a Debt, or other Thing certain. Dy. 1. b. in Marg. 3 Lev. 135, 
Hard. 158. „„ ME 5 
So, a Thing, for which A. is accountable. 3 Leo. 198. 
= 5. all Recognizances which ſhall thereafter be made in Chancery. 2 Rol. 
W 2198. J. 20. . 


ö | granted, in his own Name. Dy. 1. 6. R. 2 Cro. 179. Sav. 133. 
= Or, he may proſecute an Extent in the King's Name; for the Grant of 


Name. R. 2 Cro. 82, 180. Sav. 2, 133. Semb. Hard. 158. 
S580, after an Aſſignment, the King may releaſe. Sav. 3. 

== But the King cannot aſſign an uncertain Thing; as Damages for a Treſ- 
pass. Dy. 1. 6. in Marg. | = 
= Nor, where an Obligation forfeited by Outlawry is aſſigned; the Grantee 
=O <2pnot fue in his own Name, unleſs he has ſpecial Words to do it. R 
D. 1.5. Re. cont. 2 Cro. 180. per Manwood, Sav. 2, 3- 


Vor. I. 5 8 . Nor, 


| So the Patron of a Prebend, Donative, &c. cannot grant it to another in 


So if a Man make a Leaſe for 21 Years in preſent, or in futuro, he can- 


But by the Sr. 7 Jac. 1 5. An 8 by the Debtor or Accomptant | 
| 
Alſo the King may aflign a Choſe in Action: As, a Recognizance, Obliga- 


the Statute or Debt is a Warrant to him to proſecute Proceſs in the King's 
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| in Ti ruſt for A. a Mortgage by A. before the 25 Years will be void, R., 2d Part 
| Eq. Ca. 3o. *. | | | 2 Mod. Ca. 
So, if a Patron grant to A. to be Maſter of an Hoſpital ; he cannot grant 


E T a Debt may be aſſigned to the King for a Debt due to him, 


And the King's Grantee may ſue a Recognizance, Obligation, &c. to him 


| #40. 


Seizure, R. 1 Rol. 7. 


ATSYIOCHWHENS 


Nor, a Thing Real: As, a Right of Action or Entry to Lands. 7 
198. 3 Loy, 


So the King cannot grant an Obligation, &c. forfeited to him, before 


Aſlignment of a Bankrupt's Eſtate. 
Vide Bankrupt, (D. 24, &c.) 


Aſſignment of a Bill of Exchange, / 
EE Merchant, (F. 11.) 0 
Aſſignment of a Breach, 78 
Vide Pleader, (C. 45, &c.—F. 14, 15.) de 
8 9 a ] 
Aſlignment of Dower. . 

Vide Dower, (A. 11. Pleader, (2 V. 15.) | 


Allignment of Erroz. 
Vide Parliament, (L. 3.)—Pleader, (3 B. 14.) 


Aſlignment of a Poztgage. 


Vide Chancery, (4 A. 8.) | the 
Aſſignment of an Office, He# 
Vide Officer, (C.) | hab 


Aſſignment of a Truſt, 
Tide Chancery, (4 W. 6.) 


| Int. 4 


: | Co. 46. 4. 


£4.44 


(A) Aſlile ; the ſeveral Species. 


A SSISA eft nomen gui vocum, and ſometimes ſignifies an Ordinance. | 


Co. L. 154. b. 159. 5. 


Sometimes this Word fignifies the Writ of Afliſe, or the Jury who try it. 
Co. L. 154. 6. 

1 it ſignifies all the Proceedings in Court upon this Writ. Ter erms 
de Ley, verb. Afſiſe. 

Sometimes the Court or Place, where ſuch Writs are a 75 erms 
de Ley, verb. Aſſiſe. 

A Writ of Aſſiſe lies for the neee of Lands or Tenements, of which 
a Man or his Anceſtors have been diſſeiſed. Terms de L. verb. Aſiſe. 

And there are four Writs of Aſſiſe: An Aſſiſe of Novel Dsſſeiþn, an 


| Afiſe of Mortd anceſtor, an Aſſiſe of Darren — and an Aſſiſe of 
Juris Utrum. Co. L. 155. a, 


® :.) Aſſiſe of Novel Diſſeiſin, 


N Aſſiſe of Novel Diſſeifin is a Remedy maxime Feſtinum, for the Reco- 
= of Lands or Tenements, of which the Party was diſſeiſed. 2 


4 it is called Novel Diſſeiſin, becauſe the Juſtices in Eyre go their 


Circuits from ſeven Years to ſeven Years; and no Aſſiſe was allowed before 
| them, which commenced before the laſt Circuit, which was called an Antient 


| Aſſiſe; and that which was upon a Dilſeiſin fince the laſt Circuit, an Aſſiſe 
of Novel Dilſeiſin. 


Co. L. 153. 6. 
And it is a ſpeedy Remedy, becauſe the Recognitors of Aſſiſe are ſum- 


| | moned by the Original itſelf to appear at the Day of the Return, & interim 


# babeant viſum tenementorum illorum. 


The Tenant ſhall not be allowed an Eſſoin, or Protection. 2 Int. 410. 
Nor ſhall have Aid, but of the King. 2 It. 410. 


Nor ſhall a Stranger be received, nor vouched, unleſs he be preſent and 


enter immediately into Warranty. 2 Inft. 410. 


Nor ſhall the Paro! demur for the Nonage of the Plaintiff or Tenant, 


2 I. 410. 


So it is a moſt beneficial Remedy; for the Plaintiff ſhall recover - his Land, 
= Damages, and Coſts. 


And by the Common Law, Damages, as well as Land, were not reco- 


. vered | in any other Action. 


(B. 2.) When it lies. 


By the Common Law an Aſſiſe lies only de libero tenemento, viz, of Lands, 
Tenements, Rents, and all that whereof a Præcipe qued reddat FIT: 8 


Of an Hoſpital, Chapple, Cc. by the Name of a Meſluage, - 
Of an Office. . Co. 47: a. Vide infra. a 


5 So 
2 
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So it lies by the Common Law of Common of Paſture. 8 Cy, 46:4: 7 
Inf. 411. | 1 5 1 

But now by the S/. V. 2. 13 Ed. 1. 25. An Aſſiſe is given in Lieu qt 
a Quod Permittat, for Profits Apprender in certo loco. 8 Co. 1 75 
Inſt. 411, OY . 

And it lies by a Tenant for Life, as well as by him who has the Inler. 
tance, tho' a Qyod Permittat does not lie for the Tenant for Life, 8 Co. 46, , 
. | : 

As, de Eſtoveriis Boſci. 8 Co. 46. a. 2 Infl. 40g. 

De Proficuo capiendo in Boſco. 8 Co. 46. 4. 2 Iuſt. 409. 
De nucibus, glandibus, & alits fruftibus colligenats. 8 Co. 46. a, 2 hg 
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og. | 
: De Corrodio, Liberatione Bladi, & aliorum victualium & mneceſſarioryn i 
certo loco annuatim recipiend'. 8 Co. 46. 2 Inſt. 409. | 
| _ So it lies of all Profits apprender in a Place certain; for theſe are on 
for Example. 8 Co. 46. 2 Inſt. 411, | 
And it lies of Eſtovers, tho' the Wood be ſtubbed up. Hob. 43. 

So by the S. W. z. 25. An Aſſiſe is given of Tolls: As, de Trong;, 

Paſſagio, Pontagio, Pannagio, &c. in certis locis capiendis. 8 Co. 46.6, 

Inst. 409. Dn 
So it lie of Toll of a Market, or Mill. 8 Co. 46. 6. 

Of a Toll-thorough, Toll-traverſe, or Toll-turn, tho' they are t) 

be taken in his own Soil. 8 Co. 46. 5. 

Of Murage. 8 Co. 47. a. | . 

: Of Cranage, Stallage, Piccage, Wharfage, Anchorage, Pedage, Cr, 
. : 8 

80 — the St. W. 2. 25. An Aſſiſe is given of Offices; as, de Cuſtodiis dy. 

corum, Parcorum, Foriſtarum, Chacearum, Warrennarum, Portarum, & alis 
Ballivis, & Officits, in fee. 8 Co. 47. a. 2 Inſt. 409. 

And this Statute, as to Offices, is but an Affirmance of the Common Lau, 
by which an Aſſiſe lay of an Office by the Name of Land. 8 C. 47, 
2 Inſl. 412. | 
And tho! the Statute ſpeaks of Offices in Fee, and a Qwd permittat lies 
only for him who has a Fee; yet an Aſſiſe lies for him who has an fte 

for Life, 8 Co. 47. 4. , 

And an Aſſiſe lies of all Offices of Profit. 2 Inft. 412. 8 Co. 47.9. 
As, of the Office of a Sheriff; where granted for Life. 8 Co. 4. l. 
Of. a Steward, Bailiff, Receiver, Beadle, Sc. of a Manor. 8 Co. 47.9. l. 

Of a Prothonotary, Philazer, or other Office for Life in Chance!) 

B. R. or C. B. 8 Co. 47. 4. 6. I Lev. 1. 

Of a Packer of Cloths, Cc. 8 Co. 47. a. 3 

Of the Maſter of the King's Tennis Plays, Cc. R. 8 Co. 45. C. 

do it lies of Offices in the Admiralty, Spiritual, or other Court, as well as 
in the Courts of Common Law. 2 In/t. 412. 8 Co. 47 6. 
As, of Regiſter of the Admiralty, or of a Biſhop. 8 Co. 47. b. Dy. 153% 
And it lies, tho' the Court in which the Office is, be removable ; if it be 
in certo loco at the Time of the Diſſeiſin. 8 Co. 47. 6. ; 
So it lies, if a Man be diſſeiſed of Part of the Profits of an Office, * 
that Part only. 2 Ii. 412. 8 Co. 49. 6. =” 
So, of a third or fourth Part of an Office. | 
So it lies for a frequent Diſtreſs, if the Lord diſtrain his Tenant fo of 
that he cannot manure his Land. 8 Co. 50. 5 10 
So, if a Commoner claim Common in the ſeveral Land of anothet, 


may have an Aſſiſe, tho* the Freehold continues in him, and 7 Fre 
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Common Law; foe the 87. V. 2. 25. was but an Affirmance of the Com- 
mon Law. 2 Inſt. 413. 8 Co. 50.b. 

So by the St. V. 2. 25. an Afiſe is given de Communta J. lere Piſurie, 
& aliis Communibus ſimilibus; for it was doubted, whether by the Common 


ay it lay of any but Common of Paſture. 8 2 48. 2 Inft. 412. 
So by the S.. fs H. 3 7. an Aſſiſe lies of a Parſonage, Vicarage; 


Tithes, Se, e for” an mee be. e e, eee e, xe, e., 


EO any . 


| ont FEATS, 3. by When it does not lie. 


But an Aſſiſe does not lie of an Office, which has not any Profit to it. 
8 Co. 47: 5. 2 Infl. 412. 

So it does not lie for a Service omitted: As, it does not lie de Sefta ad Mo- 
endinum. 8 Co. 46. 5. | 
Nor, of Homage. 1 H. 4. 1. 6. 
Nor, of a Bridge not repaired, or a like Nonfeaſance. 1 Rol. 104. J. 20. 
Of not ſcouring a Ditch, by which the Land is ſurrounded. 1 Rol. 104. I. 22: 
So it does not lie of anEaſement; as, of a Way. 1 Rol. 270. l. 17. 8 Co. 46.6: 
Of a Paſſage in a Barge to Church, or elſewhere. 8 Co. 46. 6. 
So it does not lie of an Office of Charge, and no Profit 2 Inſt. 412. 
| 8 Co. 47. 6. 
=. 1 doen not lie of an Annuity, or Penſion, i H. 4. 1. 5. 
So it does not lie of a Rent reſerved out of Tithes only; for it cannot 
be iſſuing out of Tithes. Yau. 204. 


(B. 4.) By whom it lies 


So, by Tenant for Life. F. N. B. 177. A. 

80 by the St. 13 Ed. 1. de Mercatoribus. W. 2, 18. & 23 H. 8. 6. by 
Tenant by Elegit, Statute Merchant, or Staple, or Recognizance. 

So, if Tenant for Vears, or at Will be ouſted, his Leſſor may maintain an 
Afſiſe; for his Poſſeſſion is the Poſſeſſion of the Leflor. 1 Rol. 271. J. 8, 
VVV 

80 an Heir, if the Guardian be ouſted. 1 Rol. 270. J. 40. 


Demiſe of his Anceſtor. 1 Rol. 270. l. 45. 


So he in Remainder after a Leaſe for Years, if the Leſſee be ouſted. 
R. Kel. 109. b. 


80 a Reverſioner, if a Tenant ks Statute, or Elegit be ouſted. 1 Rol. 27 1. 1.6; 


$71.04 

785 k it lies by a Lord, if his Copyholder be ouſted. 

So it lies by the ee de if a Leſſee for Years, or at Will, of a Com- 
mon be ouſted, 1 Rol. 271. J. 13, 15. 
So it lies by the Parſon of a Church. 

So, if one fene is ouſted, an Aſſiſe lies by him and his Companion 


(B. 5.) By whom not. 


But a Tenant for Years, or other who has not the Freehold, cannot main- 
tain an Aſſiſe. | 


not Poſſeſſion or Seiſin. 


As, an Heir cannot have an Aſſiſe againſt an Abator. I Rol. 251. J. 10. 
Vo L. I. 7 5 T | 80, 


An Aſſiſe lies by a Tenant in Fee- ſimple, or in Tail. F. N. B. 177. ” I 


So, the Heir, if a Leſſee for Years, Sc. be ouſted, who claims by the 


So a Recoveror of a Reverſion, if the Lelſee be ouſted after the Recovery, 


Or, if a Leſſee at Will grant his Poſſeſſion to another, who enters. 1 Rol. 


So he, who has the Inheritance or Freehold cannot maintain it if hs has 
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1 
So, if Cæſtuy que Vie dies, or the Leaſe of a Leſſee for Years determines 


7 Leſſor or his Heir cannot have an Aſſiſe before Entry, againſt him who 
takes Poſſeſſion after the Death of the Ceftuy que Vie, or the Determinain, | 


of the Leaſe for Years. 1 Rol. 271. J. 1. 


(B. 6. ) Againſt whom it lies. 


An Aſſize lies againſt the Tenant of the Freehold. 
And, if the Diſſeiſſor be not Tenant, it ought to be againſt the Tenan nt, 
and the Diſſeiſor. 

And, if the Tenant be not known, it may be againſt the Pernor of the 


| Profits, within a Year after his Title commences. 


Or, againſt the Diſſeiſor himſelf at any Time, if he be Pernor at the 


Day of the Writ purchaſed. 


Land, out of which the Rent iſſues. 


Commiſſion. 


If there be an Aſſiſe of a Rent, it ought to be againſt the Terre-tenant a 
well as the Diſſeiſor. N 
So, if it be of an Office, which concerns Land. 

If it be of a Rent- charge, it ought to be againſt all the Tenants of the 
Vide F. N. B. 178. D. 

So, in an Aſſiſe of a Rent-Seck. Vide F. N. B. 178. D. 

But in another Rent, it is ſufficient, that one Terre-tenant and one Diſt. 
ſor be named. Vide F. N. B. 178. D. 

So it lies againſt the Terre-tenant and Diſſeiſor, tho' he len, or be ouſted 


pendente lite. 


But in an Aſſiſe of a Rent againſt the M: -ſne, the Terre-tenant need nd 
be named. 


Nor, in an Aſſiſe of Tithes. Dy. 83. 4. 84. a. 


(B. 7.) In what Court. 
An Aſſiſe muſt be brought in the County, where the Land lies. Vide 


in Action, (N. 1, &c.) 


If B. R. or C. B. be in the fame County, it may be brought either in the 
one or the other. F. N. B. 177. B. 4 Inſt. 158. 

If either of thoſe Courts be there, it ought to be 1 in that, and not ele- 
where. F. N. B. 177. B. Reg. 196. B. 

If neither of them be there, it ſhall be before the Juſtices in Eyre, without 
Vide F. N. B. 177. E. Vide Poſt, (B. 21.) 
Or, before the Juſtices of Aſſiſe upon their General Commiſſion. / 10 


F. NM. B. 177. E. 178. A. 


(B. 8.) 
Veit original. 


Or, before ſpecial Commiſſioners. Vide F. N. B. „ , 


(B. 8.) The Proceeding i in an Aſſiſe. 


By the common Law there were only two Writs of Aſl liſe, diz. 4 hber 
Tenemento. 2 Inſt. 411. 8 Co. 46. a. 
Or, de Communid Paſture. Dy. 84. a. 2 Inſt. 411. 8 Co. 46.4. 
And the Writ ſhall be general, de libero Tenemento, tho' it be an Office, 
or a Profit aprender, or other Thing within the Sr. W. 2. 25. by the expres 
Words of the ſame Act. 2 J. 412. 8 Co. 47.6. | 
So the Writ ſhall be general, de libero Tenemento, and the Count ſpeci 
where it is an Aſſiſe of Tithes. Dy. 83. h 
So, if there be an Aſſiſe of frequent Diſtreſs. tho' the Plaintiff has 


F rechold 1 in him. 8 Co. 50. 4. 


05 


Or, if there be an Aſſiſe, that the Tenant depaſtured his Several. 2 Jiſt. 
12. 8 Co. 50. 2 / | | | | 
; 4 if there be an Aſſiſe by a Tenant by Elegit, Statute, &c. Dy. 84. a. 
The Writ of Aſſiſe may join ſeveral Cauſes of Action in the ſame Writ, 
being founded on a Tort. 8 Co. 87. b. Vide in Action, (G.) : 
The Plaintiff in an Aſſiſe ought to find Pledges in Chancery, or before the 
| Sheriff, Vide F. N. B. 178. C. 
Ot, if the Sheriff return, that he has not found any, he may find them 
in Court. 
The Writ muſt be returned fifteen Days after the Teffe, 
| And by the St. Articuli ſuper Chartas 28 Ed. 1. 15. it may be returned 
| at a Day out of Term. F. N. B. 177. D. 
So in Term it may be returned at the Return Day, or at a Common Day, 
136 6h. _- 


4 


The Sheriff returns as to the Tenant, quod attachiatus eff, or, Nichil 
| babet per quod attachiari poteſt. ET 
| Or, quod A. Ballivus of the Tenant fuit attachiatus, or Nichil habet. 


| Tf the Tenant does not appear upon the Return of the Writ, or a Nicbil 14 20 
be returned; the Aſſiſe ſhall be taken by Default. 2 Lev. 120. 

The Writ of Aſſiſe is an Attachment. | . 
| And, if it be diſcontinued by the Juſtices not coming, there ſhall be a 

© Re-attachment againſt the Party, and a Re-ſummons againſt the Jurors. 
| So, if any Defendant plead a foreign Plea, which is adjourned, and af- 

| terwards remanded, there ſhall be a Re-attachment againſt the other De- 

| fendant. 1 : 

But, if an Aſſiſe be diſcontinued by the Juſtices not coming after Inqueſt 

| awarded by Default, there ſhall be no Re-attachment ; for the Defendant 

| by his Default before, has loſt his Challenges. 

; If an Aſſiſe be removed into B. R. and the Tenant after he has the Re- 
cord, will not return it; a Capias lies againſt him. . 
ö If the Jurors do not appear at the Return of the Summons, there ſhall 

| bean Habeas Corpora, and afterwards a Diſtringas in infinitum. 


Summons and Severance lies in an Aſſiſe. 

= And therefore, if ſeveral join in an Aſſiſe, and one Plaintiff does not ap- (B. 10.) 

1 — or after Appearance will not ſue, there may be Judgment that he = Summons and 
| ſevered; and the other ſhall ſue alone. 1 1 

And, if there be a Default before Appearance, a Summons ſhall be award- 

eld againſt the Demandant or Plaintiff, who does not appear, and at the Re- 

urn of the Summons there ſhall be Judgment, that the other ſeguatur ſolus. 
| Vide Co. L. 139.6. YE, BEN 

After Appearance, there ſhall be Judgment without Summons ad ſequen- 

= dum fimul. Co. L. 139. 6. 4 | 


A Plaint in an Aſſiſe is in Nature of a Count in another Action. B. 11.) 
And the Aſſiſe muſt be arraigned in French. Plaine 
And that, at the Return of the Writ. 2 Lev. 120. | 
In an Aſſiſe for a Thing of common Right, the Plaint as well as the Writ 

ſhall be general; as, in an Aſſiſe for a Manor, Lands, Meadow, Wood 

Cc. the Plaintiff need not make a Title in his Plaint. 1 Sid. .'; 

Nor, in an Aſſiſe for Rent; for it ſhall be intended Rent-Service. 
So a Tenant by Statute, or Elegit need not make Title in his Plaint, 
If the Plaintiff makes a Title, when he need not, it is not fatal. 
Otherwiſe, if he makes an inſufficient Title. 


T 

80 in an Aſſiſe, the Plaintiff need not ſhew the Day, or Vear of the Dit. 
ſeifin in his Plaint. | 

Nor, the certain Quantity, or Quality of the Land ; fot te quadam Porting 
decimarum, pecia terre, &c. is ſufficient ; for ſo much Certaitity | is not te. 
quired, as in a Precipe. Dy. 84.6. 

In an Aſſiſe of a Mill, it is not neceſſary to ſay, what Sort of a Mi ; 
is, vi. a Griſt, or a Fulling Mill, Sc. 4 Co. 87. 4. 

, In an Aſſiſe of an Office, it is not neceſſary to ſhew what the Profit i i, 

Co. 49. b. 

But, fi it be a new Office, it muſt be neun what Profits were granted 
with it. 8 Co. 49. 6. 

But in an Aſſiſe for Things againſt Common Right, the Plaint muſt h 
ſpecial, and the Plaintiff ſhall make Title by it: As, in an Aſſiſc for , 
Common, Office, &c. Dy. 114. „ 158. b. 153. a. 1 Sid. 73. 3 Mad. 253 
Vide Ante, (B. 8. ) 

For a Rent Charge or Seck. Jon. 413. 

For Tithes. Dy. 83. 85.6. 

For all Profits aprender. 

So, in an Aſſiſe by Executors. 

And, if the Title be not ſufficient, there ſhall be Julklgment againſt 
the Plaintiff : As, if he makes Title to a Rent-charge by Deviſe, and does 
not ſhew, when the Deviſor died, tho' the Jury find the Rent in Arrear for 
thirty Years. R. Jon. 414. 

Vet, if the Plaint makes a Title, it is not peremptory; ; for if the Plan 
tiff has any Title it is ſufficient. 1 
So an immaterial Variance in the Title does not hurt. Dy. 153. 6 

In an Aſſiſe of Office, the Plaintiff muſt ſhew in what Particular the fe. 
nant took the Profits. Vide Serjin, (D.) 


(B. 12.) The Pleas to an Aſſiſe are in Abatement, or in Bar. 

| _— In Abatement, the Tenant may plead, No Diffeiſor named, or N Tan 
of the Freehold. Dy. 114.6. Co. L. 229.4. 1 Brownl. 27. 

For theſe Another Nee F the Whole not named, Parcener, or Tenart it 

Pleas, Vide Common. 

Some © Bo hn Oo. 12 H. 6. 2. That the Sheriff i is named by Cullyfon, * neither 


the proper 
- Subdiviſions. Tenant, nor Diſſeiſer. 


So, by the St. 9 H. 4. 5. That the Lord of Antient Demeſue, May, &c. 
js named Tenant by Collufion, to take atoay his Juriſdiction. 
Mat the Plaintiff himſelf never was ſeiſed. 
So the Tenant may plead in Abatement, a Variance, &c. 
Pat the Land hes in another Town. 
Other Aclion pending for a forcible Entry, &c. Other 40 250 Fer- 
mittat, &c. for the fame Diſſeiſin. 
Entry. ä 
So a Diſſeiſor may plead in Abatement, Miſuomer of the Phu or, f 
humfelf. = 
Coverture of the Plaintiff. 
Other Action of an higher Nature tending. 0 
The Defendant may plead in Abatement, and over to the Affi. 1 Sal. öz· 
Vide in Abatement, (I. 10.) 
It the Defendant pleads to the Writ, and over to the Aſſiſe; the Plat 
tiff ſhall not demur, nor reply to the Plea in Abatement, but that 


be firft tried. 
But it is no Plea in Abatement, that one Defendant i 7s miſnamed, dead, Ec: 
if there be another Tenant and Diſſeiſor rightly named. 90 


3 


A 8 1 


80 it is no Plea for a Diſſeiſor, that there is no Tenant of the rell 
vintenant, &c. 


That the Plaintiff was ſeiſed the Day of the Writ. 

Or, that the Plaintiff never had any Thing. 

That the Land lies in another Town not named. 

So Jointenancy, Entry, &c. as to Part, abates the Writ only for "OY 
Part. 
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If the Tenant in an Aſſiſe pleads i in Bar, he ought to take the Tenaney (8. 150 


upon himſelf. 


The General Plea in Bar is, Nu! T; ort, nul Diſſeiſm, By the Te 


So the 'Tenant may plead ſpecially : As, a former Recovery in 4 iſe, Gc. 
That the Plaintiff oufted him, and he re-entred. 


That the Plaintiff was not ſeiſed within thirty Years, | 

A Deſcent and Non-claim. 

| A Feeffment by the Plaintiff with Warranty; if he relies upon the Wars 
ranty. Co. L. 229.4. 

| Warranty of the Plaintiff” s Anceſtor. 


That the Plaintiff hi mel, If leaſed ta him for Life, vi the Reverfon to 


| himſelf. Co. L. 228. 6. 

| So he may plead, that be leaſed to him for Years, or that Ek has it by Ele- 

git, upon @ Statute, &c. if he pleads it as a Juſtification, and 8 et fig 
| ſans Tort, Co. L. 228, 9. 

| If the Plaintiff make a Title in his Plaint; it is not ſufficient for the De- 

fendant to avoid his Title, but he muſt make a Title to himſelf. 

If the Defendant pleads a Plea, which goes only to the Poſſeſſion, and 


not to the Right, as a Deſcent, &c. he muſt give Colour to the Plaintiff 
10 Co. 90. . Vide Pleader, (3 M. 40.) 


es a Leaſe, or Feoffment by the Plaintiff himſelf generally 1 is not a good 
Bar; for it amounts only to the General Ifſue. 

So a Leaſe for Years by the Tenant to the Demandant, is not a good 
{ Plea, Kel. 103.6. 


| If the Defendant pleads ſpecially, he may afterwards waive it, and take 
| the general Iflue, Nul tort. 


Tho the Plea be entred, or the Recognitors ready to take the Afliſe, 
Or at another Day, when it is adjourned pro Defectu Juratorum. 


So, if the Tenant plead in Bar, and afterwards demur to another Mat- 


ter out of the Point of the Aſſiſe, upon which the Demandant has the 


Opinion of the Court for him; he ſhall have Judgment preſently, without 


taking the Aſſiſe upon the Nul Tort, 1 Rol. 271, I. 35. 


As, if he plead a Releaſe, which the Demandant ſays was upon a Condi- 


tion, and ſhews how he has perforrned it, and the Tenant demurs, and it 
| 18 adjudged for the Demandant. I Rol. 2 271, J. 36. 2 


nant, 


So a Diſſeiſor, being Defendant in an Aſſiſe, tho he be not Tenant, ſhall B 14.) 
plead any Plea that goes in Bar or Excuſe of Damages, and not to the Right By 3 Diſteiſor. 


of the Land: As, Nul Tort. 

= Atkaſed Adions Perſonal. 2 Inſt. 414. 

But a Diſſeiſor, who is not alſo Tenant, ſhall not plead any Thing, which 
concerns the Tenancy of the Land: As, @ "Releaſe of Aclions real. 2 Inf. 4 I 4. 


_— Thc Writ of Aſſiſe ſays, Pann Ge. A. wel Ballivum fuum, fe ipſe inventus 
un. fucrir, &c. F. N. B. 177. F. And therefore, a Man as Bailiff to the Te- 


Ge. 2 Inſt, 41 


And 


By aba 


mant may > Cong and plead in his own Name, B. tanguam Ballivus A, dicit, 
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= And by the Common Law, neither the Tenant, or the Diſſeiſor coul! 


appear by Attorny, but only by Bailiff, 1 Rol. 288. Ys 
ut now by the St. 12 Ed. 2. 1. the Tenant may appear by Attorny 
1 Rol. 288. . 50. b 
Not the Diſſeiſor; for the Statute does not extend to him. 1 Rol. 288. 
J. 52. Vide Attorny, (B. 6.) 
The Bailiff may plead to the Writ, or in Bar, every Plea that may he 
tried by the Recognitors of Aſſiſe, » we as he can conclude, Et þ jr, 
ne ſoit Nul tort, nul Diſſeiſin. 2 Inſt. 4 
But he cannot plead any Thing not ys FR by the Aſſiſe, or upon which 
he cannot conclude, Et ſi trove ne ſoit Nul Tort, &c. As, he cannot plea 
a Matter of Record. 2 Inft. 414. 
And if he pleads a Matter of Record, the Juſtices may proceed 
2 Inji. 414. 
2 after a Plea by : a Bailiff, and an AA ſe . at any Time befor 
the Aſliſe taken, the Tenant may come and plead a Record, Deed, Releaſe 
&c. and ſhall not be put to his Certificate of Aſſiſe. 2 Inft. 415. 


(8. 16.) If the Defendant plead in Bar a Matter of Record, as a Recovery, Fine, 


. Sc. the Plaintiff muſt anſwer to the Bar. 


anſwer to the So, if by his Bar he gives a Title to the Plaintiff, «od avoids it: As, b 
Bar. Feoffment of the Plaintiff upon Condition, and an Entry for the Condiim 
broken. 

So, if he gives Poſſeſſion to the Plaintiff, and no Colour; he muſt 
traverſe the Matter of the Bar, without making a Title to himſelf at 
large. 

So, if he lead a Matter in another County; As, a Dom of a | Reverbon 

: and an Attornment in another County. 


(B 17.) But generally, where the Defendant makes a ſpecial Bar, the Phintif 
ee Cw 1 need not anſwer to the Bar, but may make a Title to himſelf at large: Ay, 


in all Caſes where the Defendant gives Colour. 
If the Defendant plead a Feoffment with Warranty; it will be a ſuff- 


cient Title for the Plaintiff to ſhew, That his Anceſtor died ſeiſed, and 
Deſcent to himſelf, 


| (B. 138) When Iflue is load: upon Nul Tort; the Recognitors are ſworn only to 
yg of the the Points of the Aſſiſe, vi. the Seiſin, and Diſſeiſin. 
And if the Defendant i in an Aſſiſe makes Default, whereby the Aſſiſe l 


taken by Default; the Recognitors ought to enquire only of the Seiſin, Di. 
ſeiſin, and Damages, and not of the Plaintiff's Title. 


(B. 1g.) But, if any ſpecial Matter i is pleaded in Abatement, or in Bar, FA Aſi 
bf wee hall be taken at large, 1. e. the Recognitors ought to enquire of this ſpeci 
1 | Matter before the Seiſin and Diſſeiſin. 


And in ſuch Caſe the Recognitors are ſworn as a Common Jury, and i 
is faid, Quod Afiſa vertitur in urat '. | 
As, if in an Aſſiſe by an Infant, the Defendant plead a Feoffment of l 
5 Anceſtor, and the Aſſiſe is ken upon this; it ſhall be enq uired at lalge, 
3 whether ſuch Anceſtor was of full Age, Ane Memory, Nr out of Priſon 
when he made the Charter of Feoffment. 
So, where the Plaintiff traverſes the Defendant's Bar, the Jury ought | 
enquire only of the Matter of the Bar, and not of the Plaintiff s Title, wi 
is made Uſe of only as Inducement to the Traverſe. 


do, 


rin each Circuit. 4 Ii. 1 58. 


the Juſtices of B. R. C. B. or th 
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80, if the Plaintiff do not anſwer to the Bar, but makes Title at large, the (g. 20 

Defendant may pray a Venire Aſiſa ſuper Titulum; and the Aſſiſe ſhall be 8 
taken upon the Title, and they ſhall inquire of all Circumſtances which TTY 

concern it. | | 

But, if the Plaintiff makes Title at large, by a Fine, Recovery, or other 


Matter of Record, the Defendant cannot pray Venire Aſiſa ſuper Titulum 
| for Matter of Record is not triable by the Aſſiſe. 


| So, if Seifin and Diſſeiſin be confeſſed by the Plea, the Aſſiſe ſhall be 
| taken in Right of Damages ; for they do not enquire of the Title, but only 


what Damages the Plaintiff has. R. 2 Rol. 22. | 


Tho' the Confeſſion be by Nzent dedire ; As, if the Defendant pleads a 
| Recovery in Bar, the Plaintiff by his Replication confeſſes and avoids the 
| Recovery, to which the Defendant demurs ; for by his Demurrer he admits 
| the Seiſin, and Diſſeiſin. R. 2 Rol. 22. 


By the Common Law, Aſſiſes were taken only in B. R. C. B. or before (B. 21) 


| Juſtices in Eyre. 4 I. 158. 12 C. 31. Vide Ante, (B. 7. i be 
And theſe Courts have an original Juriſdiction for taking Aſſiſes, without Original. 


& any Patent, or Commiſſion. F. N. B. 177. E. 4 Jnft. 158. 


But, by the Sr. M. Ch. 9 H. 3. 12. it was enacted, Qyod nos, &c. mitt' 


Juſticiarios noftros per unumquemque Comitatum ſemel in Anno qui cum Mi- 


litibus eorundem Comitat” capiant Aſiſas in Comitatibus illis. 1 
And upon this Statute, Patents were directed to the Juſtices to take Aſ- 
| fiſes in their proper Counties. 4 It. 158. | 2 
| And the Patent may be general, for taking all Aſſiſes, or to ſpecial a, 
| Juſtices, for taking ſuch a particular Aſſiſe. F. N. B. 177. Bs 
| And there may be another Patent, for aſſociating others to them. F. N. B. 
185. E. 5 ö 
And a Writ of Si non omnes, without which they cannot proceed, if all 
the Aſſociates do not come. F. N. B. 186. C. 


But, if the Patent to Juſtices of Aſſiſe has not a Clauſe, cum bis quot 


fbi aſſociaverimus, there cannot be a Writ of Aſſociation. F. N. B. 186. E. 


So, if there be a Writ of Aſſociation, a ſubſequent Writ ſhall be void. 
F. N. B. 186. D. | | | 


Or, if ſeveral Writs of Aſſociation are made at the ſame Time, that which 
is firſt accepted ſhall only be allowed. F. N. B. 186. 


| By the Sr. M. Ch. 12. Yuſticiarii noftri cum Militibus eorundem Com? ca- B22. 
| prant Aﬀiſas in Comitatibus illis. * eng as Who may 


By which Statute, Apprentices of the Law with any Knight of the ** 


County aſſociated to them, may be aſſigned Juſtices to take Aſſiſes. 2 Inf. 


422. 

Buy the St. W. 2. 30. Afignentur de cœtero duo Juſticiarii 

et aſſocient ſibi duos vel unum de diſcretioribus Militibus Comitatils 
By the Stat. of Aſſiſe, Rot. Parl. 21 Ed. 1. Rot. 


jurati, &c. 


3. Octo affignentur z two 
By the St. De finibus levatis, 27 Ed. 1. 4. Enqueſts, &c. ſhall be taken 


coram aliquo Fuſticiario aſſociato uno Milite Comitatus illius, 


By the Sr. of York, 12 Ed. 2. 3. before one Juſtice of the Place, where 


the Plea is, aſſociated with an honeſt Man of the Country, Knight or other. 


Coke recites the Stat. before a Juſtice of the one Place or the 2 
422. F. N. B. 240. E. Jeſnce of other. 2 Infl. 


By the Sf. 14 Ed. 3. 16. Enqueſts by Ny prius may be taken before 


e Ch. Baron; or, if no ſuch go, before the 
| Juſtices 
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Juſtices of Aſſize, fo that one of them be e of the one Bench, or te 
other, or King's Serjeant ſworn. 
And by this Statute, every Scrjeant may be a Juſtice of Aſvſe; for ere 
one is fworn. 2 Inſt. 422. ' 
So, the King's Attorney. 2 Inft. 422. 
Upon theſe Statutes, Patents go annually to the Juſtices of the ole 
Bench, or the other, and the Barons of the Exchequer, to be Juſtices of 
Affiſe. 
And at the ſame Time, uſually a Patent to one or more, to be afſociaeq 
. With the Juſtices of Aſſiſe. F. N. B. 185. E. 
And another Patent to the Juſtices of Aſſiſe, to admit thoſe aſſociated, 
F. N. B. 18s. E. 
Another to both, Si non onmes, &c. that the others may take the Aſſiſz 
F. N. B. 186. A. 
But there cannot be a Writ of Aſſociation, unleſs the Patent to the 
1 of Aſſiſe has a Clauſe, cum hits quos tibi afſoctaverimus. F. N. 
186. E. 
And after any Patent of Aﬀociation, allowed, there cannot be another A. 
ſociation. F. N. B. 186. D. 
380, a Sheriff, or Coroner cannot be a juſtice of Aſſiſe, Sc. 4 bf, 
1 
Nor, by the Se. 8 R. 2. 2. Any in his own Country. 
Nor, by the Sr. 33 H. 8. 24. In the County where he was born « 
inhabits, on Pain of 1007. unleſs as Clerk of Aſſiſe he be Aſſociate, or n 
Mayor, Recorder, Fc. take Aſſiſes of Freſh Force in a Borough, 0 0 [3 
take them in Bank, or * Adjournment. 


By the St. 6 R. 2. 5. Juſtices of Aſſiſe ſhall hold their Seflions in the 
When, 205 in Chief Town of every Ken where the Shire Courts are kept. | 
e By the S. 11 R. 2. 11. Becauſe this is in Part prejudicial, &c. the 
their Seſiom. Chancellor, with Aſſent of the Juſtices, - may provide Remedy, where 


Need is. 
By the Se, 14 H. 6. „ In Times of Peace, the Aſſiſes. for the Coty 
of Gunberland ſhall be Held at Carle. 


By the Sz. M. Ch. 12. They ſhall be held ſemel i in Anno. 

By the Sr. V. 2. zo. Ter per Aunum, ſemel inter quindenam Saudi fi 
hannis Baptiſte & Gulam Auguſti ; et iterum inter Feſtum Exaltationis Sanile 
Crucis & Oftab' Sancti Michaelis; & tertio inter Fe Rum Epipbaniæ et I. Fefjum 
Purificationss Beate Marie. 
By the Sr. 27 Ed. 1. 4. Tempore Vacationis. Vide 2 Inft. 423. 
By the St. 4 Ed. 3. 2. They ſhall take Affiſes at leaft three Times 3 
Year, or oftner, if need be. 


(B. 24.) By the S. M. Ch. 12. Jaſtices of Aﬀfiſe may take Aſſiſes of New Di 
The Amo. ſeiſin, and Mortd anceftor. 
Sr} cs 4 IF. the St. M. 2.30. Aſiſes of Novel Def: fon, Mord ancefor, ad 
ts. 
„By the Stat. of Aﬀiſe, Ret. Parl. 21 Ed. 1. Ret. 3. Aﬀiſes, Juries, uf 
Certificates of Aſſiſe. | 
— ſo their Commiſſion ſays, Ad omnes Aſiſas Jura- of Certificat' cms 
TY 5 Juſtic in predict. Cum arrain' Capiend. 4. Inſt. 158. 5 
cir Patent delivered, the Juſtices of Aſſiſe ſend their Precept 
the © Sheriff uod venire fac. omnia brevia Aſiſ, &c. una cum Panel 1 A. 
tach Rr-art Sum Num & omnibus aliis langen „ ; 
+ 5 
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By the St. M. Ch. 12. Ea que in Comitatu illo per Juſticiarios ad Aﬀiſas . 5) 
| capiend terminari non poſſunt per eoſdem terminentur alibi in Iinere ſuo : te, 
El que propter Difficultatem aliquorum Articulorum terminari non foſſunt re- 
wrantur ad Juſticiarios de Banco & ibi terminentur. h 

And, by Equity, they may adjourn before themſelves at Vgſiminſter, Ser- 
jeants Inn, aut alibi, out of the Circuit. 2 Inft. 26. | 
By the St. W. 2. 30. Adjornent de termino in terminum upon Voucher, 
| Effoign, or Default of Recognitors. 5 = 

| So, in a Mortd anceſtor, the Juſtices may adjourn in Bank upon Foreign 
Voucher, Eſſoign, Sc. 
And by Equity, in a Certificate of Aſſiſe. 4 Co. 4. b. : 
So an Aſſiſe may be adjourned in Bank upon any Foreign Plea, as well 
as upon a Voucher. 2 Inf. 423. | . 
| $0, upon Demurrer, or other Thing dubious, before, or after Verdict. 
| 2 Infl. 423. 5 1 
1 * Allie be adjourned in Bank upon a Foreign Plea, Voucher, c. 
C. B. may grant a Nifs prius for Trial in ſuch Foreign County, tho! it has 
only a delegated Power; for it is an Incident. 2 Int. 423. 
| By the St. W. 2. 30. After Trial of Foreign Plea, Sc. in C. B. cum 
pervenerit ad Captionem Aſiſe remittatur Loquela cum brevi Originali per 
E Tufticiarios de Banco ad priores Fuſticiarios coram quibus capiatur Aſſiſa. 
And therefore, the Record of Aſſiſe ſhall be remanded to the Juſtices of 
Aſſiſe to take the Aſſiſe. 2 Inf. 423. | 


| The Judgment in an Aſſiſe is, quod recuperet Seiſinam of the Tenements (B. 26.) 
in the Plaint per viſum Recognitorum. FO Judgment, 
And it may be given by the Juſtices of Aſſiſe. e 
So new Juſtices of Aſſiſe may give Judgment upon a Verdict found 
before others; if the Record be removed before them by Certiorari. 
F. N. B. 243. D. e | OS 
So, if an Aſſiſe be adjourned in Bank for Difficulty, Judgment may be 
given there. 2 Leo. 41. | 

= So, after a Verdict before Juſtices of Aſſiſe, it may be removed in B. R. 
and Judgment ſhall be given there; if a new Commiſſion is made before 
= Judgment, by the Juſtices of Aſſiſe. F. N. B. 243. D. ; 

= But, where a Foreign Plea is before Juſtices of Aſſiſe to Part, and it is 

adjourned for 'Trial in Bank, and tried ; Judgment ſhall not be given there, 

but it ſhall be remanded before the Juſtices of Aſſiſe, before whom the AL 
| fife originally depended. R. 2 Leo. 41. 
If the Juſtices of Aſſiſe delay Judgment, a Writ ſhall go de procedends 
Nn. DOB © oe of 
And afterwards an Alias, & Pluries, vel Cauſam nobis fignifices, F. N. B. 
263,00. 1 3 
And, if nothing is done, an Attachment. Dub. F. N. B. 243. D. 
By the St. 9 Ed. 3. 5. Juſtices of Aſſiſe ſhall ſend all their Records and 
Proceſſes determined, and put in Execution, into the Exchequer once a 
| Year at Michaelmas. e | 54% 


And by the Sz. 11 H. 4. 3. into the Treaſury eyery ſecond Year, that 


* 


they may not be altered or impaired. 


By the Common Law, if the Matter was not well examined by the (8B. 27.) 


Verdict, before or after Judgment, the Juſtices of Aſſiſe may ex Officio Certificate of 


re-examine the Matter by the ſame Recognitors. 2 Inf. 415, F.N.B. By the Com- 


181. A. B. C. | mon Lay, 
Void [Þ 4 3 | 


t | 

And thereupon a Writ goes to the Sheriff, to ſummon the Recognitors 4 
certiſicand eos ſuper Articulis, &c. and that he ſummon the Parties 4 
diend illam Certificationem. Bo. R. Act. 216. F. N. B. 181. E. 

So a Certificate lies upon an Aſſiſe of Mortd' anceſtor, Darrein Preſent. 
ment, Juris Utrum, and an Attaint. F. N. B. 183. E. 

But a Certificate of Aſſiſe would 13 be allowed, where the Jury gin 


a full and general Verdict. 2 Inft. 4 
Or, where any of the Recognitors FM 2 Inſt. 415. 
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(gz. 28.) So now by the &. W. 2. 13 Ed. 1 A Certificate of Aſſiſe lie; 
By Statute. here the Aſſiſe was taken by Default, or upon a Plea by a Bailiff, for 
the Tenant may verify to the Juſtices, that he had Matter of Record, or in 

Writing, as a Releaſe, &c. and pray that it be re-examined, 2 Laſt. 414, 415 


"PF. N.B. 191, 4 © 
So the Tenant may pray a Certificate upon a Defeazance, as well 25 2 


Releaſe. 2 Iuſt. 41 5. 

Tho” the Deed, &c. be dated in a foreign County. 2 Inf. 41 ;. 

So he may ſue a Certificate of Aſſiſe, if he loſes by Default. F. N 
182. C. 

A Certificate of Aſfiſe may be before, or after Judgment, F. N. g. 
183. D. 

Before the ſame Juſtices of Aſſiſe, or others. F. N. B. 181. C. E. 182. C. 

If it be before the ſame Juſtices, they may take it without a new Commiſ. 
ſion, or with one. F. N. B. 181. D. 182. A. 

80 it may be in C. B. tho the Land lies in another County, if the Aſi 
be removed there. F. N. B. 183. F. 

So it may be, tho' all the Recognitors are dead, except two. 2 J. 415 

So it may be in B. R. or C. B. if they are in the County, where the 
Aſſiſe paſſed. F. N. B. 181. C. 182. C. 5 

Or, at the next Aſſiſes for the ſame County. F. N. B. 182. C. 

But NY it ought to be in the County, where the former Aſſiſe was, 

2 Inſt. 415, 416. F. N. B. 181. C. 

The 1 — ſhall be Summons againſt the Recognitors, and a Vere 
againſt the Parties, and afterwards a Di/tringas. F. N. B. 183. 6. 

If it be ſued before the ſame Juſtices, the Certificate ſhall iſſue out of the 


Rolls of the ſame Juſtices. F. N. B. 183. B. T 
I before other Juſtices, the Writ and Patent ſhall iflue out of the 2 

cery. F. N. B. 183. C. A 

And if the Tenant does not appear, it may be taken by Default. | ſum 

If the Deed upon which a Certificate is prayed be lated | in a foreign * Def, 

ty; it ſhall be tranſmitted into C. B. and then to the foreign County to be B 

„„ afterwards remanded to the County where it was brought - 
5 | 3 2 5. 415. ſe 
So, if a Certificate be ſued in another County, than that where the Allie 8 

was taken, it may be tried by Niſi prius. F. N. B. 183. H. hy 

And upon a Certificate of Aſſiſe a Man may have a Writ of Aﬀociatol 95 
Si uon omnes, Sc. . R. =", 

The Judgment in a Centificate of Aſſiſe ſhall be, quod Tenens reſtitucti, * 
Sc. & recuperet dampna in duplo; * quod Nuri capiatur. F. N. 5 1 


182. A. 


5 8 & - th 


(O) Alliſe of Moꝛtd anceſtoꝛ. 


(C. 1.) When it lies. 


N Aſſiſe of Mort anceſtor lies by an Heir aſter an Abenmem by a 
Stranger in the Lands, Rents, or other Hereditaments, of which his 

Anceſtor was ſeiſed in Fee the Day of his Death. F. N. B. 195. C. D. 

And it lies, where the Anceſtor was diſſeiſed the Day of his Death, tho' 

| he never died ſeiſed; for the Writ ſays only, Si ſeifitus fuit die quo obiit. 

F. N. B. 195. D. Bro. Cofinage, 1. 

Or, if the Anceſtor was diſſeiſed, the Day i in which he took a Voyage 

upon the Sea ; ; where he died out of the Realm in a Pilgrimage. F. N. B. 

196. 

"Or, the Day of his Profeſſion ; where he enters into Religion. F. N. B. 

1 

| 80 f it lies by a younger Brother, where the eldeſt has been abſent out of 
the Realm for ſeveral Years, tho' he be alive. F. N. B. 196. L. 

So it lies, tho' the Anceſtor was ſeiſed by Diſſeiſin. 

And by the Sr. Ghc 3. If Tenant by the Curteſy alien, and do not 

leave Aſſets; tho' the Mother was not ſeiſed die quo obiit. F. N. B. 

| 196. E. 

| "Br it does not lie upon the Death of any Anceſtor, except a Father, | 
N Mother, Brother, Siſter, Uncle, Aunt, Nephew, or Niece; for upon the 
Death of ahother Anceſtor, an Aiel, = or Cofinage lies, F. N. B. 

195. C. 


Sc. a Nuper obiit lies. F. N. B. 196. L. 

| Tt does not lie where the Anceſtor was ſeiſed in Tail, Remainder to him- 
| ſelf in Fee; but where he is ſeiſed in Fee only. F. N. B. 196. K. 

It does not lie for Lands deviſable by Cuſtom. F. N. B. 196. "= 


(C. 2.) Proceſs, 


The Proceſs in an Aſſiſe of Mortd'ance or againſt the Tenant, is Summons, 
E. N. B. 196. G. 1 zmenons 
ſummons ; and if he make Default upon that, the Aſüiſe ſhall be taken by 


Default. F. N. B. 196. G. 
But, at the Return, the Tenant may caſt an Eſſoi n to ſave the Default. 


file of Mortd anceſtor. 2 Inſt. 249. 


80, at the Day in Bank, where upon the Voucher of ; a For WEE 6 
removed out of ( befter into c. B. 2 7. 24 Lig er, it 18 


Yet by the St. W. 1. 42. In Miri ence, &c. the Tenant cannot 
eſſoign himſelf after Appearance. 2 Inft. 24 249. 


Tenant is ouſted. 2 Infl. 418. 


The Writ of Aſſiſe _ Morib anc r requ d 
Ge KN. of quires, guad Recognitores FIR 


And it may be a inſt hgh Ten s, f eral L. 
FS we 8 ants, for ſeveral Lands, Rents, &f. 


13 1 if 12 Heir be within n Ag, he ſhall not find Pledges. F. N. B. 


And if he make Default at the Return of * Writ, there ſhall be a Re- 


So, at the Return of the Reſummons, after a Diſcontinuance of the Aſ- 


Nor, by the St. V. 2. 28. the Demandant in any Caſe, where the 


But 
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It lies only where a Stranger abates or diſſeiſes; for if it be by a Parcener, 


444 | I TEES © 
But where it is by Parceners, where ſome are of full Age, it ſhall be 
the Common Form. F. N. B. 195. H. 2 
The Order of the Parcels ſhall be the fame, as in a Writ of Riohe 
F. N. B. 196. C. S 
The Writ may be returnable before e of Aſſiſe, or ſpecial Com. 
miſſioners, or in C. B. 
In the Count, the Demnandant muſt hex, how he is Heir. 


C. 3.) Pleas in 1 Mortd' nt; 


C. 3.) To an Aſſiſe of Mortd anceſtor the Tenant ſhall plead in Abatement, » Tha 
In Abatement. h Demandant himſelf was laſt ſeiſed. 
Or, That a Stranger was. 


Nod non Tenet. 


(C.4.) The general Bar is, That the Anceſtor non fuit ſeiſitus die quo obiit. 
So the Tenant may plead ſpecially, a Fine, or Recovery of the Anceſir, 
| Or, a Feoffment; but then he muſt traverſe the Seiſin. 
Tt So he may plead, a Leaſe for Years from the Anceſtor to himſelf. 
That he claims nothing, but as Guardian 75 the — a the King, 9 6 
dꝛsbom the Lands are held. 
Pat the Demandant is a Baſtard.” 
A Keleaſe; a Warranty, 


(C. 5.) Taking of the aſt 


|, 5 The Juſtices of Aſſiſe may, by their general Patent, take an Afliſe of 
L | Mortd anceſtor. F. N. B. 195. F. 
So there may be a Patent of Aſſociation, Si non omnes, Certificate of Als 
ſize, &c. as in another Aſſiſe. F. N. B. 196. D. 
| The Recognitors of an Aſſiſe of Mortd anceſtor, in all Caſes where a ſpe- 
| cial Bar is not pleaded, ought to enquire of three Points, viz. whether the 
Anceſtor was ſeiſed die quo obiit. 2. Whether he Feogy within fifty Years; 
3. whether the Demandant be the Heir. 2 I}. 3 
And they ought to enquire of theſe Points, * "ir be taken by Default. 
2 Inſt. 399. 
Tho' the Tenant pleads in Abatement, or vouches, which is counter- 
pleaded, and found for the Demandant. Dy. 211.4, 2 271 399. 
Tho' the Tenant traverſe only one of the Points. Dy. 311. 2 Hf. 309. 


recover, tho' one or two of the Points are found for him. Dy. 311. 4. 
But, if the Tenant in Mortd ancęſtor, or the Tenant by Voucher plead 2 
ſpecial Matter of Record, &c. in Bar, As, a Releaſe, collateral Warranty, 
Matter of Record, &c. if it be found for the Demandant, it ſhall be peremp- 
.tory to the T enant without an Inquiry of the three Points. Dy. 31. 4 


T0 399. 


( D) Aiel, Belaiel and Coſinage, 


Ir a 2 ger abate after the Death of the Grandfather, or Great Grand 

father, the Heir ſhall not have a Mortd anceſtor, but a Writ of Aid, ore 
Writ of Beſaiel. F. N. B. 22 1. D. 

If he abate upon the Death of the Tygſaiel, a other collateral Cool 
more remote, he ſhall have a Writ of nage. 


F. N. B. 221.1. And 


And, if all the three Points are not found for the Demandant, he ſhall not 


* 


And this was agreed per Magnates Regni. 21 H. 3. Fitz. Cofmage 13. 
And the Writs of Aiel, Beſaiel, or Coſinage, lie in the ſame Caſes by the 


Heir, if a Stranger abate upon the Death of his Hiel, Beſaiel, or Treſazel, or | 
Couſin more remote, in which a Mortd'anceftor lies, where the Abatement 


is upon the Death of the Father, Mother, Brother, Siſter, Uncle, Aunt, 
Nephew, or Niece. F. N. B. 2217. EY 

Crfinage lies in the lineal Deſcent, to the 20th Degree, if there are ſo 
many. Fitz. Cofmage 15, „„ 

But Aiel, Beſaiel, or Cofinage do not lie where he ought to have a Mortd'- 
anceſtor ; for the Tenant may plead in Abatement, that the Father, Mo- 
ther, or Brother, &c. was laſt ſeiſed. F. N. B. 221. N. Fitz. Cofinage 1. 

So Cofimage does not lie, where he ought to have an Aiel, or Beſatel, or & 
Contra. F. N. B. 22 1. N. Bro. Coſinage 3. : 

Or, where he ought to have a Nuper Obiit. F. N. B. 221. O. 

So C:fmage does not lie, where Reſort is made in a collateral Line, higher 
than the Brother of the Beſaiel. Fitz. Cofinage 15. 

The Proceſs is Summons and Grand Cape before Appearance ; and if the 
Tenant make Default after Appearance, a Petit Cape. F. N. B. 221. F. O. 
And the Tenant may plead in Abatement, that another Coufin of the De- 

 mandant was laſt ſeiſed. Vide in Abatement, (H. 25, 27. 

So he may plead in Bar, Nen ſeifitus die quo obiit. Raſt. 29. Bro, 7222 
nage 10. 

4 Releaſe of the Grandfather, or Pather, Gc. with Warranty. Bro. Coþ- 
nage 6, Herne's Pleader bo. 21 Ed. 3. 10. . 

That the Tenant himſelf, or a Stranger, is Heir. Bro. Coſinage 7, 9: 
6 Ed. 3. 55.4. ECD i 885 

And by the Sf. W. 2. 20. he may plead, Qyod Petens non eft propinquior 
heres, generally. 2 Inſt. 39. 5 | 

So he may plead, that the Demandant is a Baſtard. Raft. 29. 5. 

So he may plead, Non obiit ſeifitus, generally. Semb. Raft. 29. 

Non fruit ſeifitus infra 50 Annos. Her, Pl. 61. - | 


But, if the Tenant anſwers nothing, Judgment ſhall be againſt him by 


Default, without Inquiry of any Point of the Writ, as in a Mortd' anceſtor. 
2 Inſt. 399. 3 


So, if he plead, Petens non eft heres, and it be found againſt the Tenant ; 
there ſhall be a peremptory Judgment againſt him, without Inquiry of the 


other Point of the Writ, 2 Int. 399, 400. 


E) Nuper obſit. 


E the Father, Grandfather, or other Anceſtor leave Coparceners for his 


forced ſhall have a Nuper obiit. F. N. B. 197. A. 


- 


And it lies in all Caſes, where the Common Anceſtor dies faked of Lands, 


or Tenements in Fee. F. N. B. 197. A. 


So it lies by one Heir in Gavelkind (as well as by one Coparcener) againſt 


the others. F. N. B. 197. C. 
Between Siſters of the Half Blood. F. N. B. 197. G. f 
By ITT and her Niece, or againſt the Siſter and her Niece. F. N. B. 
197. B. R. 5 
And, if one Siſter alien her Part, it lies againſt the other. F. N. B. 197. E. 
So, if one Coparcener be deforced by the other, and a Stranger; it lies 
againſt the Coparcener deforcient. F. N. B. 197. C. ; 


Vor. I. 1 * 


Heir, and one or more of them deforce the other; the Coparcener de- 


It 
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cias Seiſnam. 2 Inſt. 8 3. 


covery in Martd ancgſtor, or any other real A 


S899 180 


It ought to be brought againſt all the other Coparceners, tho' ſome (x 
them have nothing. F. N. B. 197. K. e 
| obiit lies only between Privies in Blood; and therefore, if, 

alien all, or Part, the other Coparcener ſhall have a Mcrtd ancejtor againſt he 


But a Nuper 
Alienee. F. N. B. 197. E. 


Or, enfeoff B. and afterwards take B. to Wife, 4 Mcrtd ancefter * 


againſt the Huſband and Wife. F. N. B. 197. M. 


Yet, if he retake the Eſtate to himſelf in Fee, for Life, Gc. a Murer 


obrit lies, if he do not diſclaim in Blood. F. N. B. 197. F. 2” 
So it does not lie between Coparceners, where the Common Anceſtor doe; 

not die ſeiſed in Fee; for if he was ſeiſed in Tail, a Formedon lies; if le 

was diſſeiſec, a Writ of Right de rationabili Parte, F. N. B. 197, 4. 
Nor does it lie by a Coparcener, who has Lands of the ſame Anceſtor 


unleſs ſhe puts them in Hotch-pot. F. N. B. 197. O. 
Nor by a Villein, tho' he takes the Coparcener to Wife. F. N. B. 197.N, 


Ihe Proceſs in a Nuper obiit ſnall be Summons, Grand Cape, and Pay 
Cape, as in an Aiel. | = 
The 'Fenant cannot plead ſeveral Tenancy, or Non-tenure, unleſs he 
claims by Purchaſe, or diſclaims in Blood. F. N. B. 197. F. 
He cannot vouch. F. N. B. 197. , 
The Judgment fhall be, to recover his Purparty, but not to hold in 
Severalty. 5 V | 
() Re-diſſeiſin, and Poſt⸗ diſleiſin. 
(F. 1.) When they lie. 


Y the St. Mert. 20 H. 3. 3. If a Diſſeiſce recover in an Aſſiſe of Nee 
Diiſſeiſin, and have Seiſin and be afterwards diſſeiſed by the ſame Diſſciſor, 


a Writ goes to the Sheriff, quod ſumptis ſecum Cuſtodibus placitorum Cirme 
er aliis Militibus in proprid perſend actedat ad Tenementum, et coram eis fer 


primos Juratores et alios Vicinos, faciat Inquiſitionem, &c. 

The Writ of Re-diſſeiſin did not lie by the Common Law; but by thi 
Statute it lies upon a Recovery in an Aſſiſe of Novel Diſſeiſin only. 2 Inf. da, 
83. Vide F. N. B. 188. B. „„ 

And it lies upon a Recovery before Juſtices in Eyre, or of Aſſiſe, n 
B. R. or C. B. 2 I. 83. Co. L. 154.4. F. N. B. 188. D. 

Tho' the Recovery be upon Verdict, Demurrer, Confeſſion, or Default 


2 Inft. 83. Co. L. 1 54. 4. Confirmed by the Sr. W. 2. 26. 2 bob. 46, 


417. REY | 
If the Diſſeiſee after the Recovery, has Seiſin by Entry, or Haber: ſr 

So it lies aſter Judgment in a former Re- diſſei ”, tuties quaties. 2 Inf. 33 

F. N. B. 189. D. = 


ſiſe of Nevel Diſſeiſin lies. Co. L. 154. 3. 2 Inf. 82, | 
If Tenants in ſpecial Tail recover in an Aſſiſe, and afterwards one des 
without Iſſue; a Re-diſſeihn lies by the Survivor, tho” he be Tenant in I 
after Poſſibility. Ray. 414 
80 by the St. Mert. 20 H. 3. 3. a e lies eudem modo after a Re 
ion. 2 Inſt. 84. 


And it lies upon a Re-diſeiſin of a Rent; or nf Thing for which an A1. 


(F. 2 


e  Wtwwrusg 
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(F. 2.) How they are to be proceeded in. 


By the Sr. Mert. 3. The Sheriff ought not to proſecute a Plaint of Re- 
72 without the King's Writ. 

The Writ of Re-diſſeiſin, or Poſt-diſſeiſin, is in the Nature of a Commiſſion 
to the Sheriff to hold Plea in ſuch Caſe. Vide 2 Inft. 82. 

After the Writ delivered, the Sheriff may warn the Defendant to attend 
the Inqueſt. 

And the Defendant may plead in Abatement, Jointenancy, &c. 2 In/t. 83. 

Or, in Bar; as, a Releaſe, Sc. 2 Inſt. 83. 

If the Defendant does not appear, or pleads nothing, the Inqueſt ſhall 
be taken. 

The Sheriff ſhall be preſent with two Coranens if there are ſo many; 
otherwiſe one is ſufficient. 2 Inſt. 84. 

And therefore, if he return, that he took one Coroner only, the other 
being ſick, it is Error. R. 2 Bul. 93. 

The Inqueſt ſhall be two at leaſt of the former Jury, with others, if the 


former Recovery was by Verdict. 2 Inft. 84. 


And, if all are dead, or only one ſurvives, the Re-dj Seiſin fails. 2 In of 34. 
2 Cro. 935. Vide F. N. *. 198. H. | 

But, if the former Recovery was upon Demurrer, or Canfelon, the In- 
queſt ſhall be only by others de Vicineto. 2 Inſt. 84. 

If the Defendant be convicted of another Diſciio, by the St. Mert. 3. 
he ſhall be impriſoned 'till he makes Redemption. 

By the St. Marlb. 52 H. 3. 8. He fhall not be delivered without the 
King's Precept upon a Fine paid, and if the Sheriff deliver him otherwiſe, 


he ſhall be amerced. 


By the S. . 2. 26. Damna adjudicentur in duplo, ner fit replegiabilis per 


Commune breve. 


And therefore, the Sheriff gives 3 = Capiatur and be detained 


till delivered per Mandatum Domini Regis, & 
And upon this he ſhall have a Certiorari, _ remove the Record into B. R. 


where he ſhall be fined, and ſhall thereupon have a nt for his Delivery. 


2 Inſt. 115. F. N. B. 190. F. 
Or, an Habeas Corpus. Ney II. 


G. 3.) When they do not lie. 


But a Re-difſe;fin, or Pgſt-diſſeiſin do not lie upon a Recovery without 


Writ ; as, in an Aſſiſe of freſh F orce by the Cuſtom of a City or Borough. 
2 Inſt. 83. 


They lie only, where there is the ſame Plaintiff, of the ſame Tenement, 
and the ſame Tenant, 2 Inf, 84. 


Aſliſe of Darrein Preſentment. 
Vide Quare Impedit, (C. 1, &c.) 


Allite of Juris Utrum. 
5 zde RQuare Impedit, (E.) 


Ulrit 
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Writ ok Entry in Nature of an Allite. 
Vide Dum fuit infra Atatem, (H.) 


Atliſle of Common. 
Vide Common, (I.) 


Allile to a Nuſance. 
Vide Aftio upon the _ for a M. ne, D. 1 Y 


Rent of Alliſe. and Allile foꝛ Rent, 
Vide 1. 2 — 2 —D. I. 


A STS E. Ro ITC 
Aſliſe, and Aſlay of Ale, 
Vide Juſtices of Peace, G. 94.) 


Alle, and Allay of Bread. 
Vide Juſtices of Peace, (B. 96.)—Leet, {L 8.) 


_ Alliſe, and Aſſay of Wine. | 
F1 ide Fuſtices of Peace, (B. 9 8.) 


A 8 S I 8 T A N . S. 
Vide + Parliament, ( D. 1 8.) 


A S SUM LL 1-7. 
4 ide Aion Wy 5 ap upon Aſn . —Pleader, ( 2 Q I, &e) 


ASSU R A NCE 
Policy of Aſſurance. 
Vide Merchant, (E. , 10.) 
0 5 Ax TAC 


AT TA CH M E N 1. 


Attachment in procels, 
Vide iu Proceſs, (D. 6E. 2.)—Attorny, (B. 133 1 5.) 


Attachment in Chancery. 
Vide in Chancery, (D. 3, 4.) 


Attachment of Pꝛivilege. 
ä „ * 19. 


o Foreign Attachment: How tt hall be nut: A. mn YH 


cuted. 


and thereupon the Plaintiff ſuggeſts, that another Perſon within London is 
| indebted to A. the Debtor ſhall be warned, and if he does not deny him - 


| felf to be indebted to 4. the Debt ſhall be attached in Bis Hands, 


22 Ed. 4. 30. 


The Plaint may be exhibited in the Mayor s Court, or Sheriff's Court: 


But the Proceeding in the Mayor's Court is more expeditious, leſs expen- 
| five, and of greater Advantage. 


The Plaintiff finds Pledges to proſecute his Plaint. BY. 
And Proceſs iſſues by a Summons, directed to the Serjeant at Mace to 


| ſummon the Defendant, who makes Return, » Nyod Defendens nichil haber per 


quod ſum poteſt. 22 Ed. 80. 

Ihen upon a Suggeſtion entred, that 1 is indebted to the Defendant, a 
| Precept goes to the Serjeant. to attach the Money in the Hands of A. 

Lut. 9817. 

3 if the Defendint afterwards makes four ſeveral Defaults at four ſe- 
veral Days to him given, a Scire facias iſſues againſt the Garniſhee; and if 
| he acknowledges the Debt due from him to the Defendant, and the Plaintiff 
| {wears his Debt from the Defendant, and finds Pledges to return the Money 
attached, if the Defendant diſprove the Original Debt within a Year and a 


Day; the Plaintiff ſhall. have Judgment and Execution for the Money in 


| the Hands of A. and ſhall acknowledge Satisfaction for them upon 2 
nn the Mayor's Court, the Charge of an Attachment in his own ! is 
but 103. in the Hands of another 1 $s. Priv. Lond. 190. 


And, if there be no Oppoſition, it may be finiſhed in five Days Pri. 
Lond. {= 


And, if there be an Oppoſition, and a Trial nn. 


it ma be for 
305. Priv. Lond. 192. * 


And 


| Vor. I. 5 2 


Y the Cuſtom of London, if a Plaint be 4 in the Court of the Yi tauam 
Mayor, or the Sheriff againſt A. and the Proceſs be returned Nichil, N. 10 


\ 


. 
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And an Attachment there continues in Force always, and the Plain " ” 

may proceed there when he will. Priv. Lond. 189. | Day 

But an Attachment in the Sheriff's Court is a third Part more chargeabl 1 

and cannot be determined under three Weeks, tho there be no Oppoſition 553 
1 naar continges in Force above 16 Weeks. Pr. Lond. 189, 191. Raw © 
= | And it may be removed by a Levetur Querela ſigned by the Mayor, g 41 
Recorder, into the Mayor's Court for 5s. 10d. Pr. Lond. 191. Fa 1 

If the Garniſhee does not appear upon the Scire facias, there ſhall h. | Forb 

Judgment againſt him upon his Default. 1 | a Cn 

And the Plaintiff ought to ſwear to his Debt in Perſon, and not by At. s 

torny. R. Lut. 98 5. R. Jon. 406. R. 1 Rol. 554. l. 10. | | grant 

So there is a Cuſtom of Foreign Attachment in Exeter, and other Place, 1 

I Leo. 321. Cont. 1 Rel. 5 50. J. t. 80 

| 1 | | Defe 
FS. RET e | Brou 

(B) By Thom it may be made. Ly A 

ond : | xec 

N every Plaint affirmed againſt any Man, there may be an Attachment, Bm 

22 Ed. 4. 30.6. 5 | | vileg 

Tho' the Plaintiff be a Foreigner, if the others are Citizens. Dub. D. | Cont, 

196. 5. Vide Lut. 984. ; 84 

Tho' the Plaint be only for Goods in the Detinet; if he avers the Vale der t 

of the Goods upon Record. 1 Rol. 5 54. I. 2. | | men 

I the Plaint be againſt an Executor or Adminiftrator, and the Teſtatar DC 

was indebted to the Plaintiff only by Simple Contract; yet the Plaintiff may | levie 

attach Money due to the Teſtator in the Hands of another within Londn; | $53; 
e Debt on Simple Contract is recoverable againſt an Executor in Linum, a 
thbo' not by the Common Law. 1 Rol. 105. Dub. Dy. 196.6. = ti 
If a Man ſue for a Debt in C. B. pending this Suit he may affirm bs attac 

Plaint in London for the ſame Debt, and make an Attachment of a Debt 101 

due from another to the Defendant. R. Cro. El. 593, 713. 3 

But, upon a Plaint againſt the Ordinary, a Debt due to the Inteſtate can- * P. 

not be attached; for the Reaſon of a Foreign Attachment is to avoid a 1 It 
Circuity of Action; for if the Plaintiff recover againſt the Garniſhee, he 1 

avoids the Suit, which upon a Recovery by the Plaintiff againſt the De- Wa lue 


fendant, the Defendant might have againſt the Garniſhee ; but upon a Re- 
covery againſt the Ordinary, he cannot have an Action againſt the Garniſhee. 
R. inter Maſters & Lewis, Mic. 7 VV. z. B. R. 5 Mod. 75, 93. Sun. 
516. (1 Ld. Ray. 56.) R. Dy. 247.4. 1 Rol. 551. J. 5. 

S8o, upon a Plaint in the Detinet for Goods, there ſhall be no Attach- 
ment, without an Averment of the Value of the Goods upon Record; for 
it does not appear to what Value there ought to be Satisfaction. R.! 


858% 160. 


| (©) What Goods may be attached. 


Man may attach Money, or Goods in the Hands of the Garniſh: 
And Jewels. | 


A 


So Cheſts and Boxes lockt, and upon a Day after four ſeveral Default, BY 7 
the Court will give Judgment, that they be opened. - 1 | tac] 
So 1 may attach Money due from the Garniſhee upon Bond. , 24. 
551. J. 50. | i 93 ] 
Or, upon a Bill of Exchange, or a Goldſmith's Note. Carth. 2b. = R, 


. 


tificate of the Recorder, 22 Ed. 4. 30. 3. R. 1 Rol. 5 54. J. 25. 


| tached. K. Cro. El. 63, 186. 1 Rol. 105. R. 1 Leo, 29. R. 


And Money due upon a Bond, or Contract may be attached before the 
Day of Payment; but there ſhall not be Execution till a Payment incurred. 
R. z Leo. 236. Vide Cro. El. 184, 713. R. 1 Sid. 327. R. 1 Rol. 


553 J. 10, 35. 5 8 | | Mm : 
do, if Money is due upon an Account, and there be a Promiſe to pay 


at a future Day; it may be attached before the Day. Semb. 1 Rol. tog. 


So, if Money be due to A. who dies, and the Debtor promiſes, upon 


| Forbearance, to pay to his Executor or Adminiſtrator ; it may be attached by 
| a Creditor of A. R. 1 Rol. 105. 1 Rol. 551. J. 50. 


So, if Goods come to the Lands of the Garniſhee, after an Attachment 


| granted in the Mayor's Court, they may be attached, Semb. Priv. Lond. 


197. | 
% a Man may attach Goods or Money, which he himſelf owes to the 


| Defendant. Adm. Cro. El. 186. Cont. Dy. 196. 6. in Marg. Dub. 1 


Brownl, 60. R. 1 Rol. 554. J. 15. 


And Goods or Money due to a Teſtator or Inteſtate, in the Hands of the 
Executor or Adminiſtrator. 1 Rol. 554. l. 20. 


So Money in the Hands of an Attorny; for he ſhall not have his Pri- 


| vilege againſt a Foreign Attachment. R. 1 Sand. 67, 68. 1 Sid. 362. 
| Cont.” 2 Leo. 156. Dy. 287. 4. in Marg, 
& So Money may be attached, tho' an Original bears Tefte before, in or- 
der to ſue for it in B. R. or C. B. unleſs it was returned before the Attach- 
| ment, 1 Rol. 552. J. 47. 1 Sal. 280. 


So Money, which was not due from the Garniſhee when the Plaint was 


| levied, if it become payable before Proceſs againſt the Garniſhee, R. 1 Ro. 
1 | 


There may be an Attachment for Part of a Debt, 1 
If there be an Attachment for Debt upon a Bond, the Penalty ſhall be 


attached; but the Court gives Judgment only for the Principal. Cro. El. 
101. 1 Sid. 327. a LE 
| If Goods are attached, there ſhall be Judgment for an Appraiſement, and 
| a Precept to the Officer to appraiſe, 5 | 
If the Officer return Elongavit, at the next Court a Jury ſhall be ſum- 
moned to inquire of the Value, and there ſhall be Judgment for the Va- 


lue found. 


0) What not. 


3 BY T Goods cannot be attached by the Cuſtom of Londen, unleſs it be 


ſuggeſted, that the Garniſhee is a Man within the City. Semb. by Cer- 
So, if the Debt does not ariſe within the Juriſdiction. R, 3 Lev, 23. 


So a Prohibition lies upon an Attachment of a Debt out of the Juriſdic- 
tion. Dub. Sho. 10. | I | | 


And it ought to be averred, that the Parties are within the JuriſdiQtion 
of the Court. Lut. 984. Lat. 208, Priv. Lond. 213. 


% 


So a Debt due to an Inteſtate cannot be attached upon a Plaint againſt 


the Adminiſtrator, tho' he be ſued as Adminiſtrator ; unleſs he be . ſor 


a Debt due by his Inteſtate. R. Cro, El. 843. 
So a Debt due upon Record by Recovery, or otherwiſe, cannot be at- 
| as ö ＋ . 
240. Dy. 247. 4. in Marg. R. 1 Rol. 552. J. 35. 1 275 
Nor, Money levied in Execution by the 
R. 1 Leo. 30, 264. 


Nor 


Sheriff upon a Fieri fuciar. 
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Nor, a Debt due upon a Statute or Recognizance. 1 Leo. 30 

So there cannot be an Attachment of a Debt, for which a Suit is 
menced in a ſuperior Court. 1 Rol. 552. J. 45, 40. 

So there cannot be an Attachment for a Debt after a Suit comm 
for it in B. R. or C. B. Semb. Cro. El. 101. R. Cro. El. 157. 3 Lor. 2 

Or, in other ſuperior Court. 2 

Nor, after an Original filed, tho' there be no o Appearance upon it, R 
Cro. El. 1 

Tho' the Original be not returnabe. 

Otherwiſe, if the Original was not actually purchaſed before the Plin 
affirmed, tho' it bears Teſte before. 

So there cannot be an Attachment for a Debt before it be due: As, if 4 
be indebted in a Sum to be paid at Michaelmas, a Debt due from another 90 
A. cannot be attached before Michaelmas. R. Cro. El. 184. R. Gp 
713. but there ſaid, that the Uſage was otherwiſe ; but the Caſe ſeems mi 
reported. Vide this explained, 3 Leo. 236. Li 984. 1 Kol. 553. /; 
Tho' the Judgment in the Attachment be not till after Michaelny, 
Cro. El. 184. 

So in an Attachment, there cannot be Judgment fir the Recovery of 2 
Debt before it be due. R. Jon. 406. 

. Yet it ſeems, that in the Mayor's Court a Suit may be commenced fi 
an Attachment of a Debt, before the Day of Payment. R. Jon. 406. 
So, there ſhall be no Attachment, for the Debt of a Teſtator, of Goods 
or Money! in the Hands of the Executor; unleſs they were due to the Tel. 
tator tempore Mortis, tho' they are Aſſets in his Hands: As, if an Executor 
{ell the Goods of the Teſtator ; the Money cannot be attached in the 
Hands of the Executor. 1 Vent. 113. 
If he takes a Bond for a Debt due to the Teſtator ; the Money due upon 
the Bond, cannot be attached. 1 Vent. 113. 
It an Executor recovers Damages in Treſpaſs, Covenant, Gc. for the 
Goods of the Teſtator, or a Covenant to him; the Money recovered can- 
not be attached. 1 Vent. 112. 
So, if Money be awarded to an Executor upon a Submiſſion by him 0 
Controverſies between his Teſtator and another Perſon; the Money due by 
the Award cannot be attached. R. 1 Vent. 112, 113. I Lev. ob, 


If B. be bound by Contract to pay Two-pence for all Goods {old before 


ee this, which reſts only in Damages, cannot be attached. R. 1 fu. 
558. 20. f 
, by the SF. 9 & 10 WW. z. 44. ſef. 74. Stock in the Bulls 

. Company, by that Act erected, ſhall not be ſubject to Foreign Attachment. 
do there ſhall not be any Attachment of Goods delivered to a Carr, 
he being privileged in C. B. I Leo. 189. 

Nor, of Goods, of which the Garniſhee has no Property at the Time. 
1 Kol. 551. J. 35. 

Nor, for Rent. Priv. Lond. 200. 5 
. Nor, for Goods taken by Ten: Priv, Lond. 203, 204. I Bu. 551 

37 | 
Nor, of a Legacy. Ch. Ca. 2 57. for Creditors bidde an Intereſt in it 
who cannot be warned. R. 1 Rol. 551. JI. 45. 
Nor, of Corn out of Sacks. R. Cro. El. 2 30. But this ſeems to be an 
Attachment in Proceſs. 3 Leo. 236, 
So there ſhall be no Attachment upon a Plaint in the Detinet, unleß 
the Value of the Goods demanded be averred ; for it does not ow” 
what Value the Attachment . to be. Priv. Lond, 213. 1 Rol. $53: þ 50 
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E) How the Garnichee ſhall be aided. 


F there be an Attachment for Money in the Hands of A. upon the Re- 
turn of the Scire facias, A. may make an Attorny and plead. 
Or he may wage his Law ; except where the Plaintiff by two Wit- 


| neſſes proves, that he had Goods in his Hands. 


If he plead Nil debet, it is ſufficient, without ſaying, that he has no Goods 


in his Hands due to the Defendant. R. Cro, EI. 172. And it was R. acc. in 
| the ſame Caſe, 1 Leo. 321. 


If the Day of Payment by the Gar niſhee be not incurred, he may plead 


it. Priv. Lond. 198. 


So, if an Horſe be attached in the Hands of an Hoſtler; he may plead, 


that ſo much is due for Hay, Sc. Priv. Lond. 208. 


If the Garniſhee appear and plead, he muſt give Bail or Pledges before 


| the ſecond Court after the Scire facias; otherwiſe Judgment ſhall be againſt 
| him for the whole Debt. 


Tf he gives Bail, it may be tried within four Court Days after the Scire 


| facias returned. 


But a Plea by a Garniſhee to the Juriſdiction of the Court ſhall not be 


4 allowed, when he inhabits within London. Carth. 26. 


So, if A. appear and give a Rule, that the Plaintiff do declare upon the 


Attachment, and he does not declare within three Days ; the Attachment 
ſhall be diſcharged. 


So, if the Defendant at any Time appear, and give Bail to the original 


Action, the Attachment ſhall be diſcharged. Yide Cartb. 26. 


Tho' the Bail be given after Judgment, or Execution againſt the Gar- 


niſhee ; if Satisfaction be not entred upon the Record. 


| So, if the Defendant ſurrender himſelf at any Time before Satisfaction 
acknowledged. 


So, if A. to whom the Debt due from the Garniſhee is aſſigned, at any 


Time before Satisfaction acknowledged, give Bail to the original Action; 
all Proceedings in the Attachment are thereby determined; but if A. upon 


| bringing an Habeas Corpus put in Bail, he and his Bail remain Security for all 
| that is recovered of the Defendant, 2 Jon. 223. 


Tho' the Bail given by A. to the original Action be after Trial, and Judg- 


| ment againſt the Garniſhee. 2 Jon. 222. 


And ſuch Bail may be given in the Abſence of the Defendant. 2 Jon. 223. 
So, if there be Judgment for Recovery againſt the Garniſhee, but no Exe- 


13 on; the Plaintiff may aſterwards ſue his Debtor, and he aul ſue the 


Garniſhee. K. 1 Rol. 555. J. 5. 


(F) How the Defendant himſelf. 


E HE Plaintiff ought to give Security to return the Money attached, , 


the Defendant diſprove his Debt within a Year and a Day.- 


Brownl. 60. 


And this Year and Day commences after the bessten and not aſter the 
Judgment 1 in the Attachment. D. Cro. El. 713. 


And it ought to be alledged, that ſuch conditional Judgment was given. 


Semb. Lutw. 994. 


„And that the Surety was found upon the Day of the fourth Default. 
R. Mo. 570. ” 


Vol. I. 6 A 3 
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1 Sid. 327. 


„% © 
So, if there be an Action of Debt, and the Defendant pleads, that the Plain. 


tiff was indebted to him in ſo much, and be entred a Plaint in Londen, and . 


tached this ſame Debt in his own Hands ; the Plaintiff may reply, hat be v 
not indebted to the Defendant; for tho' the Plaintiff had a Year and Da C 
diſprove his Debt, yet if he does not make a Diſrationation of his 7 a 
cording to the Cuſtom, he may traverſe in this Action, and ſhall not be barreg 
by the Attachment, if nothing was due. R. Co. El. 598, 830, 1p, 
1 . CT | 5 ; 
a he may by his Replication ſhew any other Matter of Fact, ich 


proves, that the Plaintiff in the Attachment ought not to recover : As, tha 


there were bona notabilia, where the Plaintiff makes a Plaint as Adminiſtrz. 


tor upon a Grant by the Biſhop of the Dioceſe. Semb. Lut. 993, 994. 


(6) What the Judgment ſhall be. 


HE Judgment in a foreign Attachment ought to be, that the Cæ. 
niſbee ſhall be acquitted againſt the Defendant ; for to ſay, that the Plan. 
tiff do recover againſt him, without more, is not ſufficient. 22 Ed. 4. zo. . 


R. Co. El. 172. I Leo. 321. 


And before Judgment, the Value of the Goods muſt be found, N 


A 
But the Plaintiff in a foreign Attachment ſhall not recover Coſts apainſt 
the Garniſhee. R. Cro. El. 172. I Leo. 321. 5 


Goods attached ought not to be delivered to the Party till Judgment 
Cro. El. 230. | | 985 | 


(i) When fozeign Attachment ſhall be pleaded, 
FF the Garniſhee be ſued after a Recovery againſt him by Attachment in 


London, he may afterwards plead in Bar, the Recovery by foreign At- 
tachment. 24 Ed. 4. 30. b. 1 Rol. 551. l. 23. . 
Tho the Principal only was paid upon the Attachment, and the Bond 
was forfeited. R. 1 Sid. 327. | 

Tho' the Action againſt the Garniſhee be founded upon a new Promiſe 
for Payment of the Debt, and not for the Debt: As, in Aſumpft by an 
Executor againſt A. upon a Promiſe of Payment on Forbearance of the Debt 
of his Teſtator, A. ſhall plead a Recovery of it by Attachment in an Action 


for a Debt due from the Teſtator. R. 1 Rol. 105. Priv. Lond. 200. 


Tho' an Action upon the Caſe be brought againſt the Garniſhee; for the 


_ Plaintiff ſhall not prejudice the Garniſhee by changing his Action. R. 1 Nu. 


1 | : 
_ Otherwiſe, if the Thing for which the Action is brought, lies only in Da- 


mages, and no other Action but an Action upon the Caſe can be brought for 
it. Priv. Lond. 204. | 2 | 


And if Part of a Debt be attached, it may be pleaded in Bar Iro at 


| So, if there be a Recovery before Plea, tho' after an Action commenced, 
it may be pleaded in Bar. 1 Sal. 280. — 
* 5 Abatement, if the Goods are attached before the Writ purchaſis 

I Sal. 280, | 


A Judgment in Attachment is no Bar, unleſs it be executed. R. J. ba. 
1 5 - 


3 


ATT TRCHMEN T: 
An Attachment in a Plaint againſt the Biſhop, will not be a Bar in an 
Action by an Adminiſtrator. R. 2 Jon. 166. 1 Rol. 551. I. 10. 


Vide Pleader, (2 8 


F How it ſhall be pleaded, 
I a Man pleads a foreign Attachment, he muſt ſhew the Proceedings at 
[ large. 3 Keb. 627. | 
And muſt ſhew, that the Cuſtom was ſtrictly purſued. Lut. 994. 


As, that the P laint was affirmed, prout, &c. 
That the Plaintiff} himſelf fwore to his Debt. R. Lut. 985. 
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That Pledges were found to return the Money attached, if the original Debt A 


be diſproved wilhin a Year and a Day. Dy. 98 3. Lut. 994. R. 1 
| Brownl. 60. 
| That upon Default at the fourth Court a Sci e facias iſſuied N the 


| Garniſhee ; for it is not ſufficient to ſay, that it was at a ſubſequent Court. 


K. 1 Rob. $55. 1. 18. 

| If an Attachment be pleaded of a Debt, before it be payable, he muſt 
| alledge a ſpecial Cuſtom for it; for it is not ſufficient to alledge the Cuſtom 
| of an Attachment generally. 1 Rol. 5 53. J. 15. 

So the Plea muſt ſhew, that the Money attached was Parcel of the Debt 
| now demanded. R. Cro. El. 691. 

If the Plaint was againſt an Adminiſtrator for a Debt of his Inteſtate, the 
| Cuſtom ought to be alledged, that rf the Plaintiff was indebted to the Inteſtate, 
| and the Inteſtate to the Plaintiff, by an Action by the Plaintiff againſt the Ad- 


miniſtrator, this Debt might be attached in the Hands of the Plaintiff, R. 


| Cro. El. 843. 


So the Plea of foreign A ou ght to conelude with an Averment, , 


Et hoc paratus, &c. R. Jon. 406. 

Blut it is ſufficient, that the Plaint was affirmed for a Debt, without an 
Averment, that the Debt aroſe within the Juriſdiction of the Court. R. 
| 1/YVent, 2 3 6. 

Without ſhewing the Cauſe of che Debt. Semb. Lat. 208. 

. Has Error in a Judgment 1 in London does not vitiate the Bar. R. 2 Jon, 
1 

| So, upon Non afſump/it the Defendant may give in Evidence a Recovery 


| by foreign Attachment. Lut. 995 5- Where the Recovery was before the 


Action commenced. 1 Sal. 2 


ue in Debt upon Bond, Semb. Lur. 995. 


ATT AI ND E R. 


123 — E. 3. Capacity, (D. 6. Diſcen, (C. 1 30 


---Dower, (F. 1. — (H. 6.) 


ATTAINT, 


oy 


& * * „ 00-4 4 


A 

| 1 

(A) When it lies. 7 

| the: 

N Attaint lies, where a falſe Verdict is given in a Court of Record, | $ 
in a Plea Real or Perſonal, ſued by Writ or Bill, if the Debt or D.. 1 


mages exceed 49 5. 
Ed. 3. 7. 


F. N. B. 105. G. Co. L. 294. b. By the S.;. 


Buy the St. W. I. 38. (which was the firſt Statute concerning an Attaint) 
a Man ſhall have an Attaint in a Plea of Land or Freehold, or that concerns 


Freehold ; for it was doubted, whether it ſhould be granted without Pe. 
tition to the King upon a Verdict in a Real Action, becauſe he had an Adi 
of an higher Nature, but the Statute is only in Affrmance of the Common 


Attaint lies. R. 4 Leo. 46. ; 
So an Attaint lies, if a falſe Verdict be given at N ifs prius. F. NH. 
105. N. 


106. 


B. 


Law. 2 Inſt. 237, 130. 
By the S. 1 Ed. 3. 6. it ſhall be granted as well on the Principal, as the 
<q, in Treſpaſs, without ſpeaking to the King. | Mo. 
By the St. 5 Ed. 3. 7. In Treſpaſs, with or without Writ in a Cou af Te. 
Record, where the Damages paſs 40 5. | faul 
By the Sr. 28 Ed. 3. 8. In a Bill or Writ of TIN, without Regard to foun 
the Quantity of the Damages. i A 
By the St. 23 H. 8. 3. Upon a falſe Verdict between Party and Pat) | teria 
in any Suit before Juſtices of Record, where the Thing in Demand ad 1 
Verdict extends to 40 J. and concerns not the Jeo pardy of s a Man's Life, the | fion, 
Party grieved ſhall have a Writ of Attaint againſt every Party giving fuc BY 
Verdict, and againſt the Party that ſhall have Judgment on the ſame. | 4 
And the Value ſhall be computed according to the Thing in Demand, Wl be : 
not according to the Point, upon which the Verdict was given. R. Dal. 32. 8 
So an Attaint lies, if the Damages found are exceſſive. F. N. B. 10. lony 
_ Tho' the Damages are not paid. Vide St. 1 Ed. 3. 6. F. N. B. 105. . 1. 2 
107. G. 1 Leo. 279. | 8 
3 __ the Iſſue be upon a collateral Point. R. 10 Co. 119. R. 1. WS * 
280. . 37. .Y 
So an Attaint lies, tho' every Word of the Verdict i is true, if the Verdid | the 
finds a Thing different from the Plaint: As, if a Man makes Title to 2 | - 
Common appendant, Rent as a Foreſter, &c. and the Jury find, that he had # 
Common, Rent, Sc. the Time when, &c. for this is true, if he has a | ol 
Common, Sc. in Groſs, F. N. B. 106. H. 107. A. ai” 
So an Attaint lies upon a Verdict in a collateral Point in an Attaint, ® Wn ch 
in a Writ of Right. 1 Rol. 280. J. 32, 35. . y 
| 3 » me * a Deed, "ere the Witneſſes are Joined with the Jur. fue 
„ 4 
If. the Party be 8 n an Inditment, an Attaint lies by be WR 15 
King. 3 Rot, 201. 5. 5. * 146. | 
In an Action by a W — Sc. if the Defendant be condemned, u 4 Ris 


Or, in a Court of a City, Liberty, or Town Corporate. F. N. B. 105. 0. 


An 


\n 


1 KP 


An Attaint les by the King, as well as 88 a common Perſon. F. N. B. 


07. D. 
; 5 a Vouchee, Tenant by Receipt, or upon Aid prier. F. N. B. 108 A. 
80, by him in Reverſion or Remainder; B the SF. 23 H. 8. 3 


And by the Sz. 9 R. 2. 3. by him in Reverſion, during the Life of the 


Tenant for Life. F. N. B. 108. A. 


So it lies by the Heir, to whom the Land ought to deſcend, * which 
the falſe Verdict was given. 1 Leo. 261. 


So it lies againſt a Party to the firſt Verdict, or * Heir, or Executor. 
R. + 201. b. Me. 17 


(B) hen not. 


U an Attaint does not lie upon an Inqueſt of Office: As, upon a 
Verdict in a Writ of Inquiry. 10 Co. 119. 4. 


| Tho' it be an Inquiry of Waſte. F. N. B. 107. C. Ge L. 355. 3. 
| Semb. Mo. 18 4. Cont. 1 Rol. 280. J. 19. 


Nor, upon a Verdict in a Rediſſeiſin before the Sheriff and Coroners. Dub. 


| Mo. 184. Cont. 1 Rol. 280. J. 22. 


Nor, upon a Writ of Inquiry after Judgment 3 ina Quare Impedit by De- 


fiult. 11 H. 4. 80. 5. 1 Rol. 280. J. 41. For the four Points are _ 
found ex officio. D. 10 Co. 119. Cont. 1 Rol. 280. l. 45. 


So an Attaint does not lie for a Falſity in a Verdict, in a Point not ma- 


| terial to the Iſſue, nor Part of the Charge of the Jury. 11 Co. 13. Heb, 53. 


As, if the Jury who try the Counterplea of the Receipt of him 1 in Rever- 


ſion, find Damages againſt the Tenant, 1 Rol. 280. J. 15. 


If the Jury do not find a Thing in another County. 1 Rol. 28 1. J. 17%: 


If Iſſue be joined _ an immaterial Point, upon which there ought to 
be a Re Keg Semb. 1 Leo. 279. 


So it Ss not lie upon a Verdict for the King, in an Inditment for re- 


lony, or Treſpaſs; for the Party is found guilty 1 in Effect by 24. 1 Rol. 280. 
. 2, 7. 


80 it does not lie upon a Verdict in an Appeal of Murder, Felony, or 
Mayhem. F. N. B. 107. L. | 


So it does not lie in an Action by. * King himſelf; if it be found for 
the King. 4 Leo. 46. 


So it does not lie, if the Damages are e too ſmall. F. N. B. 107. J. 


So it does not lie for exceſſive Damages, where the Plaintiff releaſes the 
Damages. F. N. B. 107. B. 


So, if the Jury find Coſts, where they ought not. 1 Rol. 281, J. 16. 


$0 it does not lie, where Proceſs goes againſt Witneſſes to a Deed, and 
the Verdict affirms the Deed. F. N. B. 106. H. 1 Rol. 280. J. 47. 


do it does not lie upon a Verdict in a Real Action, before Execution 
ſued. F. N. B. 107. G. 


Nor, upon a Verdict found by 24: As, upon a Verdict in an Attaint, 


= 7 
Rel. 280. J. 27. 


Upon a Verdict by the Grand Aſſiſe in a | Writ of Right upon the meer 


Right, 1 Rol, 280. J. 34. 


ea. . . 5 (O) The 
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the Record remains, upon which the Verdict was given. F. N. B. 105. 0, 


And there may be a Special Patent to them to take them, and a Writ of 


Sc. F. N. B. 106. B. 


4 1 not on Diſtr reds, the Grand Inqueſt ſhall be taken by Default. | 


a Ti Et 9 INI. 


© The P2oceeding in an Attaint, 


C. 1. Original. 1 1 | 


H E Writ of Attaint muſt be returnable in B. R. or 2 B. and no: 
elſewhere. Co. L. 294. 6. 
And therefore, Conuzance cannot be demanded in an Attaint, Cy, . 
294. 6. 
And it may be ſued out of 1 bancery, or out of B. R. or C. B. in which 


©? 7 
RR. 


If the Verdict was in C. B. and the Record is afterwards removed! into 
B. R. the Attaint may be ſued there. F. N. B. 107. M. 
So by the Sf. V. 2. 13 Ed. 1. 30. Juſtices of Aſſiſe might take Attaints: 
But this is altered by the. St. 23 H 1 


8 


Aſſociation, Si non omnes, Sc. as, in an Aſſiſe. F. N. B. 108. K. I. 
109. H. 

So by the Sr. 11 H. 7. 21. and 23 H. 8. 3. An Attaint my be tied i 
the Huſtings, upon a falſe Verdict in the Courts of London. 

The Writ requires the Sheriff quod ſummoneat 24 Milites de vicineto d 
B. &c. ſacramento recognoſcere "os rain fer ques, Ge. Falſum feeermat 
facramentum, &c. F. N. B. 10 

And takes Notice, whether — Verdict was at Niſi Prius, in a Town Court, 


© 


Whether it was upon Voacher, Receipt, or Aide frier. F. N. J. 
106. E. F. 

80 Mention is made of a Reattachment, where it is brought by the 
Plaintiff in an Aſſiſe, which was diſcontinued. F. N. B. 106. F. 
Of Garniſhment, where it is brought againſt a Garniſhee. F. N. B. 
106. G 

If an Attaint be 1 where the Defendant is cla for the Debt 
or Damages, he ſhall have a Writ to bail him till the Attaint determined, 
25 N. B. 106. D. 


* a 


By the S'. 43 5.3. - Proceſs in an Attaint ſhall be Summons, 
Reſummons, and Diſtreſs infinite againſt the Party and Petit Jory, and allo 
againſt the Grand forte 
The Diſtreſs ſhall have 15 Days between the Te efte and Return, and be 
made on the Land of the Juror. 
And the ſame Days ſhall be given in che fad Proceſs, as in Dower, and 
no Eſſoin or Protection allowed. | 


(8. 3.) Aſſignment. 


| At the Return of the Writ of Attaint, by the Sr. 23 E. 8. 3. He 
the Petit Jury appear, the Plaintiff ſhall aflign the falſe Serement of the Vel. 
dict untruly given. | 

And by the ſame Statute, if the Defendant, or any of the Petit Jury A 


And 


3 T A . 


But the Aſſignment need not mention the Value of the Thing in De- 


cord, Dal. 32. 


C. 4.) Plea. 


If the Defendant, or the Petit Jury appear, they may appear by Attorny. 
Vide the Stat. 23 H. 8. 3. 


founded. 
And if there be a Variance, it may be pleaded in Abatement. 
So, Non-tenure, in an Attaint brought by the Tenant in an Aſſiſe. Per 
Dal. 
2 by the St. 23 H. 8. 3- Outlawry, or Excommunication of the Plain- 
tiff ſhall be no Plea. 
Nor, the Death of the Defendant, or any of the Petit Jury, if two ſurvive. 
Yet if the Defendant dies, the Attaint fails generally. Dy. 5. a. 


of falſe Oath be good, and if the Plaintiff hath not been nonſuited, or diſ- 
continued, or had Judgment in an Attaint for the ſame Verdict, the Petit Jury 
can plead only non dederunt falſum Sacramentum. 
And the Party ſhall plead, that they gave & true Perdith, or any other 
{ Matter, that is a Bar to the Attaint. 
So the Defendant may plead a Releaſe of the Land, &c. but this ſhall 
| not be tried till the Plea of the Petit Jury be determined. Dy. 201. 6. 


| mance. R. Dy. 201. 6. 


. 5.) Niſi Prins. 


S by the St. 5 Ed. 3. 6. A N. ius ma be . 
| Vide the St. 23 H. 8. 3. PF f 1 
And if the Defendant, or any of the Petit Jury do not a upon the 
| 8 by the St. 23 H. 8. 3. the Grand Inqueſt 2 1 
De 

And if any of the Grand Inqueſt or Tales make D f lt, he 

20 5. for the firſt Default, * for the 2d, and Fas * — 


Nothing ſhall be given in Evidence to the Grand but 
| given in Evidence to the Petit Jury. 1 Rol. 28 5. J. 00 Oye 206 den ns 


But the Defendant may give other Evidence to ſupport the V 
| then the Plaintiff ſhall have an Anſwer to it. 9 erdiet, and 


So a Retraxit, or a Nonfuit in an Attaint ſhall be ; 
n gp. | FW 


(C. 6.) Judgment. 


By the Common Law, the Judgment in an Attaint was, amt 
beram Legem, forisfaciant Bona & Catall, quad Terre & 7. e * * 
Regis capiantur, Uxores & Liberi ejicerentur, Domus profirentur, Arbores extir- 


* By 


5 the Defendant may be eſſoigned once before Appearance, but not 


mand, for which the Verdict was given; for that 9 by the firſt Re- 


And demand Oyer of the Writ, and the Record upon which it is 


But by the Sr. 23 H. 8. 3. If the Writ, Proceſs, Return, and Aſſignment 


So any of the Petit Jury may plead a Releaſe to them, puis darrein Contt- 


be taken by 


J. fe 
Default. 5% for every ſubſequent 


| I pentur, Prata arentur, et Corpora ſua Carceri * Ca. IL. 294 3. 
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VV 
By the St. 23 H. 8. 3. The Petit Jury, if attainted, ſhall forfeit 20 
Moiety to the King, and a Moiety to the Party, and ſhall make Fine 55 
ding to their ſeveral Sufficiencies, fhall never be in Credence, nor their Oath 
accepted in any Court; if the Verdict extend to a Thing of 401, Value 


And the Party ſhall have Judgment to be reſtored to all he loſt with hi 
Coſts and Damages. 


But if the Verdict be under 40. the Petit Jury ſhall forſeit 51. only, 4 


Moiety to the King, and a Moiety to the Party, and make Fine and Run. 
| ſom at the Diſcretion of the Juſtices. Th oY 
And Execution may be for the Part of the King, or the Plaintiff by Ca. 


3 


Pics ad Satiefaciendum, Fieri facias, or Elegit, or by Afton of Pech. 


* -_ 2 +4 vn 1 * 0 . 


AT TORN MEN I. 


(A) When neceſſary. 
AN Attornment is an Agreement of the Tenant to a Grant of 2 eg 


* 


niory, Rent, or Manor, or of the Donee or Leſſee, to a Grant of tie 


Reverſion, or Remainder. Co. L. 309. a. © | 
For if a Man ſeiſed of a Manor, Part in Demeſne, Part in Service, alien 
the Manor, all the Tenants of the Manor, except Tenants at Will, muſt 
attorn to the Purchaſer; otherwiſe their Services do not paſs. Lit. Sed. 553. 
So, if the Lord grant the Services of any Tenant, in particular to another, 
in Fee, in Tail, for Life, or for Years, if the Tenant do not attorn, the 
Grant will be void. Lit. Sect. 551. TE ey 
So, if a Man grant a Rent-charge, or a Rent-ſeck over to another, the 
Tertenant, who has the Freehold, muſt attorn to the Grant. Lit. Sad. 


4 . 


3 


Or, if there be a Grant out of a Reverſion, he in the Reverſion of the 


Land charged muſt attorn to the Aſſignment of the Rent-charge. C. 
8 . N | 
So, if a Man, ſeiſed of a Reverſion, or Remainder after a Gift in Tail, or 

a Leaſe for Life or Years, grant his Reverſion, or Remainder by Deed; if the 
Donee, or Leſſee do not attorn, the Grant will be void. Lit. S. 507, 
568, 569. 3 


Tho' he grant the Reverſion only for Years, where it paſſes as a Revere 


ſion, and not as a future Term. R. 3 Leo. 17. 

An Attornment is neceſſary in all Conveyances of a Manor, Services, Re- 
mainder, or Reverſion, which operate by the Common Law. Co. I. 
309. 6. bs * 88 


Tho' the Grant or Conveyance be by Fine ; for tho' by the Fine the 


Eſtate is executed without Attornment, yet there wants a Privity to diſtrain, 
to have Debt for Rent, Waſte, &c. Co. L. 30g. 6. R. 5 Co. 112, 113 
". 3 ud 259. . 


And tho' there be a Deed to declare the Uſes of the Fine; for the Re- 


verſion paſſed by the Common Law. 1 Sal. go. ; 
And. tho' the Conuzee conveys before Attornment, by Bargain, Ee. 
not good. R. 5 Co. 113. 6. 1 8 . 
Vide Poſt (L.) 


* 


it is 


ki! 


47:0 Mt NT 


(B) What ſhall be an Attoznment. 


(B. I.) Expreſs. 


N Attornment is expreſs or implied. Co. L. 309. 6. 

An expreſs Attornment is, when the Tenant, &c. after hearing of the 
Grant expreſles his Agreement to it. As, if he ſays, T attorn to you, 1 agree, 
or, am content with the Grant, Sc. Lit. S. 551. 


$0, if the Tenant, &c. deliver a Penny, Half-penny, &c. to the Grantee, 
by Way of Attornment. Lit. S. 551. 
So, any Words which ſhew his Aſſent to the Grant. 


As, if he ſay, See my Landlord. R. 3 Leo. 17. 


If he ſpeaks to the Grantee to renew his Leaſe, tho bs does not agree 


to it. R. 3 Leo. 17. 
Words in the Abſence, as well as in the Preſence of the Grantee, are 
utficient for an Attornment. Dy. 298. a. Co. L. 310. 4. R. 2 Co. 68, 
6g. 1 Kol. 295. J. 16. 300. J. 25. Cro. Car. 440. Jon. 370, 7. 
So, if the Tenant, &c. attorn to Part of the Thing granted, it is ſufficient 


for the Whole : As, if a Reverſion be granted of three Acres, and the 
Leſſee attorns for one Acre. Co. L. 309.6. 


Co. L. 310. 4. 


(B. 2.) Implied. | 
0 if the Lord grant his Services to the Terretenant and a Stranger ; an 
Acceptance of the Grant by the Tenant will be an Attornment to the whole 


Grant; for the Services are thereby extinct for a Moiety, and the Stranger 


has the other Moiety. Co. L. 313. a. 


So, if he grant them to the Huſband of the 8 his Acceptance 
will be an Attornment in Law. Lit. S. 5 58. 


Or, if the Grant be to the Wife; Acceptance of the Deed by the Huf- 
band is an Attornment. Lit. S. 5 59. 


| So Payment of the Rent, or any Part to the Grantee, will be an Attorn- 
ment in Law. Co. L. 315. a. 


So, if a Leſſor ouſt his Leſſee for Life, or Years, and make a Feoffment, 


and the Leſſee afterwards enters; this amounts to an Attornment. Co. ; 
319. 4. 


So, if a Leſſee for Vears die, and the 10 enters, and makes a Feoff- 


ment, and then the Leſſee's Adminiſtrator enters. R. Mp. 875. 


If the Leſſee grants his Intereſt to the Grantee of the Reverſion. R. Jon. 
455. 


So an — in Law for Part of the Services, Gc. granted, is s ſuf- 


ficient for all. Lit. S. 563, 564. 


(Cc) What not. 


Rv T if the Tenant has no Notice of the Grant, no Act by him mall 
be an Attornment: As, if a Bailiff, or Collector of Rents of a Manor 
purchaſe the Manor; Payment of Rents to him, without Notice of the Pur- 
Chaſe, does not amount to an Attornment. Co. L. 309. 5. A 


a If the Lord levy a Fine of a Manor, and take an Eſtate to himſelf; 
ay ment to him, without Notice, is no Attornment. Co. L. 309. 6. 


Vor. I. 6 C 


(D) at 
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CLE TH HEN TT 


(o) At what Time an Attoꝛnment ſhall be. 


'O every Attornment muſt be in the Life of the Grantor, or Crantee, 
otherwiſe it is too late. Co. L. 309. 4. 
So, if a Biſhop grant a Reverſion, and afterwards reſign or remove to an. 


other Biſhoprick, an Attornment afterwards is too late. R. per three 7 


3 Leo. 1 
But if the 1 wha ought to attorn dies, every one, Who has his 


Eſtate, may attorn. Co. L. 315. 4. 


So, if a Reverſion be granted by Fine, there may be- an Attornment to 
the Heir after the Grantee dies ; for the Eſtate paſſed by the Fine, and the 


Attornment is requiſite only to give Privity. Co. L. 309.6. 1 Rol. 295. K. 


Or, to him in the Remainder by the Fine, after the Death of the Tennt 
for Life. 2 Co. 67, b. | 
So every Attornment muſt be accordin g to the Grant : And therefore 


if A. grant his Reverſion in F ce, and afterwards, before Attornment, con- 


firm the Eſtate of the Leſſee, in Tail ; the Leſſee cannot now attorn ; for i 
will not be purſuant to the Grant, which was of a Reverſion upon an Eſtate 


for Life or Years, and now the Reverſion i is expectant upon an Eſtate Tall 


Gi. © 
Or, if the Grant was of a Reverſion upon a Leaſe for Years, and he on- 


firms the Eſtate of the Leſſee, for Life. Co. L. 310. a. 


So, if a Lord grant his Services to A. and afterwards grant them to B. to 
whom the Tenant attorns; it will be good as to B. but if he afterwards at. 
torns to A. it is void. Lit. S. 552. 

Tho' the Grant to 4. be in Fee, and to B. oulx for Life, he cannot a. 
terwards attorn to A. for it would not be according to his Grant. GL 


310. as 


So, if he attorn to both Grants together; it is void for Incertany, 
Co. L. 310.6. 


Or, if a Grant be to A. Biſhop of B. and his Heirs, and aſterwar h 


4 Bib Y, B. and bis 8 and the Leſſee attorn to A. generally 
Co. L. 310. 

So, if a Woman leaſe for Life, and dw grant the Reverſion for 
1000 Years, and then take Huſband, and afterwards the Leſſee attorns to the 
Grant; ; It will be too late. R. Cro. El. * 


E) By whom it may be. 


S O an Attornment ought to be by him, who hes Privity : As, if the 
Lord grant the Services of his Tenant, the Meſne ought to attorn, an 


not the 1 beravail. Lit. S. 555. 


If the Tenant make a Leaſe for Life, or Years, and the Lord grant lis 


Seigniory; the Leſſor ought to attorn, and not the Leſſee. Lit. S. 554: 


If a Manor be demiſed for Life or for Years, and afterwards the Reverſion 
be granted, the Leſſee ought to attorn; for it is not neceſſiry that the 


. Tenants of the Manor attorn, who . attorned to the Leaſe for Lift ot 


Years, nor is it ſufficient for the Privity lies between the Leſſor and bus 
Leſſee. Co. L. 311.4. 1 Rol. 292. J. go, 35. 
So, if the Lord grant his Services, an Attornment by his Tenant for Li 
is ſufficient for him in Remainder, or Reyerſion. Lit. S. 557. « 
, | 2 | | 


Cel 


%%%ͤöÄͤß I 2 1 ol 
So an Attornment by an Huſband is ſufficient for his Wife. Co. L. 


312. b. 


An Attornment by one Jointenant is ſufficient for all. Lit. S. 566. 

So an Attornment by an Infant, &c. is good. Co. L. 315. a. 1 Rol. 
295. J. 35. 296. N. 1 Brownl. 47. Fe 

But to a Grant, or Aſſignment of a Rent-charge, or Rent-ſeck, there 
muſt be an Attornment by the Tenant of the Freehold, tho' there be no 
Privity. Co. L. 311.0, - 
As, by a Diſſeiſor. Co. L. 311. 6. 5 
So, to a Grant of a Reverſion or Remainder, the Aſſignee of the Leſſee 
ought to attorn. Co. L. 316.4. 1 Rol. 296. J. 20. 


Except in the Caſe of a Tenant in Dower, or by the Curteſy, who ſhall 
attorn after Aſſignment. Co. L. 316. a. „ 


Yet if a Rent-charge in Fee be granted for Life, and afterwards the Re- 
verſion of the Rent is granted, the Attornment may be by the Grantee for Life 
of the Rent, or by the Terretenant. Co. L. 311. 6. 1 Rol. 292. J. 25. 


O an Attornment to the Cy gue Uſe is ſufficient for the Feoffee. 
\ Cont. 1 Rel. 295. J. 5. 300. J. 15. Acc. 1 Rol. 295. l. 11, Go, L. 
310. 4. Ts = . 

So an Attornment to the Grantee for Life, will be an Attornment as to 
the Remainders dependant upon it. Co. L. 310. a. | 

Tho' the Tenant expreſly declare, that it ſhall not be for the Benefit of 
the Remainders. Co. L. 310.4 

So, if there be a Grant to ſeveral Perſons jointly, Attornment to one is 
ſufficient for all. Co. L. 310. 4. | 


So, if the Conuzee of a Reverſion by Fine grant the Reverſion before 
Attornment, it may afterwards be made to the Grantee, whereby the Gran- 


| tee will have the Advantage of entring for a Condition, diſtraining for 


Rent, &c. R. 5 Co. 112.6. | 
So, if the Conuzee diſſeiſe the Leſſee before Attornment, and enfeoff B. 
an expreſs Attornment may be made to B. R. 5 Co. 113. 4. 


(G) Who are Compellable to attorn. 


O, where there is a Grant of a Reverſion, or a Remainder by Fine, the 
Leſſee for Life, or Years ſhall be compellable to attorn. Yide Lit. S. 
567, 568. Co. L. 31 5 & 316. 4. | 
So, the Aſſignee of the Tenant for Life, or Years. Vide Co. L. 316. 4. 
So, a Tenant in Dower, or by the Curteſy. Vide Co. L. 316.0, 
Tho! it be after Alignment. Vide Co. L. 316.4, 


So, the Aſſignee of a Tenant in Tail after Poſſibility. Co. L. 28, 4. 316, a; 
Vide 1 Rol. 296. I. 51. 


So, Tenant by Statute Merchant, Staple, or Elegit. Co. L.315. 6b, 


So, an Executor who has Land 'till Debts paid; tho' he has not any 


certain Intereſt. Co. L. 315.6. | 
So an Infant may be compelled. to attorn. Co. L. 315. 4. 


So, to the Grant of a Seigniory or Rent-charge, &c. the Tenant is com- 
Pellable to attorn, tho he has it. in Fee, or in Tail. Co. L. 316. b. 


But Tenant in Tail is not 767 oo to attorn otherwiſe, Eo, L. 316. a, 
| ah 13 4 Tail after Poflibility. Co. L. 316. 4. 1 Rol. 296. J. 51. 
090 a Leſſee for Life, &c. of the King is not compellable. wit a 
„ mpellable, without the 


: re * S0, 


WP; 
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So. if a Fine- be defeazible, none ſhall be compellable to attorn upon it. 
as, upon Fine by an Infant ; by Tenant in Tail before the &. 4 H. », * a 


32 H. 8. Of Lands in Ancient Demeſne ; an Alienation in Mortmain, & 
Co. L. 318. 4. 1 Kol. 297. J. 20, 25. 1 


(H) How they ſhall be compelled. 


F a Fine be levied of a Manor, Reverſion, Remainder, Sc. the Conner 
may ſue a Quid juris clamat, Quem redditum reddit, or Per que Servitia 
V. ide Fine, F. 


«a ) what a Gzantee ſhall do befoze Attozument, 


1 F a Reverſion, or Remainder be granted by Fine, the Grantee may do 
before Attornment all that can be done without ſuing an Action: As, he 
may ſeize a Ward, Heriot, Sc. Co. L. 320. 4 | 

So he may enter into the Land of a Ward. Co. I. 320. a, 

Or, Lands eſcheated. Co. L. 320.4. 
Or, for a Forfeiture by Alienation of a Leſſee for Life, or Years, Tenant 
by Statute, N Ste. G. . 320. a. 


m5 what not. 


UT where a Reverſion, or Rane 18 granted by Deed, the Grant 

will be void till Attornment. Co. L. 314. 6. 

So, if there be a Grant of a Seigniory or Services; for nothing paſſes i in 
Poſſefſion, or Right *till Attornment. Co. L. 310. 5. 311. 4. 

So, if a Reverſion, or Remainder be granted by Fine, the Grantee cannot 
have an Action againſt his Tenant before Attornment ; and therefore cannot 
diſtrain; for an Avowry for Rent and Services is in Nature of an Action. 
Co. L. 320. 4. Semb. 2 And. 15. | 

So he cannot have an Action of Waſt. Co. L. 320. a. 

Nor, Debt for Rent. 

Nor, a Writ of Entry ad Communem legem, in Caſu confi, or ”"_ Pro- 
bs Co. L L. 320. a. 

Nor, a Writ of Ward. Co. L. 320. a. 

Nor, Covenant for Rent. Semb. 1 Sal. 82, 

So he ſhall not have Debt, nor diſtrain for a Relief, Sc. Co. L. 320.0 

So he ſhall not take Advantage of a Condition broken „ as Aſſignee by 
the St. 32 H. 8. 34. R. 5 Co. 112.6, 

So, if the Tenant attorn, the Grantee ſhall not have Waſt, or an Action 
for the Arrearages of Rent incurred after the Grant and before Attornment; 

for the Attornment relates to paſs t the Eſtate ab initio, but not to charge the 
Tenant. Co. L. $1. b. 


(L) when an Attoznment is not neceſſary. 


Vide Ante, (A.) RY T an Attornment is not neceſſary, where the Eſtate paſſes by 7 4 
Uſe ; for the St. 27 H. 8. 10. executes the 3 to the VU" 


Co. L. 309. 6. R. Dy. 30. 4. wk 
| | AS, 


e. 


„%%ͤ C MENT: 
As, if the Conveyance be by Covenant to ſtand ſeized, &c. 


By Bargain and Sale by Deed indented and inrolled. Co. L. 309. b. 
1 And. 286. | 


* 


So, if a Reverſion be paſſed by Bargain and Sale for Vears. R. 2 And. 
203. 2 Co. 35, 36. | | 


is not neceſſary. Co. L. 309.b. R. 6 Co. 68. 2 And. 15. 
Or, to the Uſe of the Conuzor. Yau. 47. | | | 
Or, to the Uſe of the Conuzee himſelf. 6 Co. 68. 5. Semb. cont. Skin. 
: 65 if the Uſe be created by the Law, or by Declaration of the Party; 
for it is all one. 6 Co. 68. 5. 1 . | | 
So, if there be no Declaration of the Uſes, whereby the Fine will be 
to the old Uſes. Yau. 43. | . cT 
So an Attornment is not neceſſary, where a Reverſioner in Fee releaſes to 
or Years. Lit. Sect. 575. 1 Rol. 30 1. I. 40, 42. 303. J. 5. Yau. 45. 
Or, where one Jointenant releaſes to his Companion. Lit. S. 574. 
So, if a Remainder in Fee to the right Heirs of a Tenant for Life, or 
| Years be granted, no Attornment is neceſſary ; for he need not attorn to 
| his own Grant. Lit. S. 578. : = „ 
| So, if a Leſſee ſurrender to the Leſſor, no Attornment is neceſſary, 
Pl. Com. 87.6. TO : 
| So, if there be an Admittance to the Reverſion of a Copyhold ; no At- 
| tornment is neceſſary. R. 4 Leo. 25. 1 : 


* 


Need of Attornment. Co. L. 321. 5 Co. 113.4. Oe 
Or, by Deviſe; for a Deviſee has no Power to compel an Attornment. 
| Co. L. 322. Mo. 281. En Yo 

| So, if the Conuzee of a Statute Merchant, &c, has it by Extent, Co. L. 
VVV Et „ WG 
So, if a Deviſe be to A. for Life, and that his Executor ſhall. ſell the Ro- 
| verfion, who does ſell it; no Attornment is neceſſary to the Sale. Semb. 
19 H. 6. 24. a. „„ | ey V 

So, if there be a Recovery by Title, or upon Pretence of Title, no At- 
| tornment is neceſſary. Co. L. 104. 6. | . 
= So, by the S. 7 H. 8. 4. Recoverers in a Common Recovery may di- 
| ſtrain and make Avowry, Sc. without any Attornment. 5 


Co. L. 104. 6. . 


= So, if one has a Reverſion by Act in Law, there needs no Attornment: 
As, if a Woman has Dower of a Rent. Dal. 34. 


Lem. Skin. 387. 


* 116 - v \ 


G 399, b. Ef mio c 4 Re Ex: ws . er rp pe | * 
And a Grant to the King, by his Prerogative. Co. L. 309. 6, 


Vol. I. : | | 3 6 D Term 


So, if the Convenance be by Fine to the Uſe of another; an Attornment 


him, who has a Reverſion, or Remainder for Life, after an Eſtate for Life, 


So, if a Lord or a Reverſioner has his Eſtate by Eſcheat ; there is no 


And by the St. 21 H. 8. 15. They may have Debt for Rent, and Waſt. 


Or, a Leſſee has not Poſſeſſion, but a future Intereſt in the Term only. 


he SIT vs av Ae „ $k r „ 68 -5þ E 
So a Grant by the King will be good without Attornment. Co. L. 


commetice at a future Day; B. ſhall have the ten Acres after the former 
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Attornment. Dy. 


h VVV 
Term of them expires, without Attornment. Per three J. Harp. con, B. 
350. a. Bend. Pl. 286. : 

So, if A. leaſe to B. for Years, and afterwards to C. for Years, and then 
grant the Reverſion by Fine to D. tho' an Attornment is neceſſary as to p 
yet it is not ſo as to C. for he had only an Intereſſe Termini, and the 
Reverſion at the Time of the Fine was dependant upon the Eſtate of 5 
R. 1 Sal. go. 5 
So, if A. leaſe to B. for forty Years, who makes a Demiſe for 15 Yer, 


and afterwards aſſigns his Reverſion for forty Years; there needs no Attorn. 
ment by the Leſſee for fifteen Years. Dub. Dy. 307. b. | 


So, by the Sf. 4 & 5 Ann. 16. From the firſt Day of Trinity Term 1700, 


All Grants and Conveyances thereafter to be made of any Manors, Ren: 
Reverſion, or Remainder, Sc. ſhall be good to all Intents and Purpoſes 
without any Attornment of the Tenants, &c. | 


Provided, no ſuch Tenant ſhall be prejudiced by Payment of Rent to the 
| Grantor or Conuzor, or by Breach of any Condition for Nonpayment of 


Rent, before Notice to him of ſuch Grant by the Conuzee or Grantee, 


() When it ſhall be pleaded. 


HEN an Attornment is neceſſary to make a Grant effectual; in 
A pleading of the Grant, the Attornment alſo muſt be pleaded. 1 $1, 
0 | 


the Deed, and give in Evidence the Default of Attornment, or traverſe the 
31. 6. „ e _ 

But there is no need of a Venue where the Attornment was made; for it 

ſhall be intended to be made upon the Land. 1 Sal. 91. Semb. cont, P. 


Com. 191. 4. 


So, if Non conceſſit be pleaded to the Grant, an Attornment need not be 


given in Evidence; for it is not the Act of the Grantor, and was traverlable 


in itſelf. R. 1 Sal. g1. ; 
So, if the Grant of a Manor be pleaded, no Attornment of the Tenants 
need be alledged. 1 Sal. 91. „„ 
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4-T-TORNY 


(A) Foz what Purpoſes there may be an Atto. 
AN Attorny is he, who is appointed to do any Thing in the Place of 


another. 5 


And he has a General Authority, or a Special one for ſome Particul 


Purpoſe : As, to make Livery ; (de quo Vide Poſt, (C. 1, 4.) 
To deliver a Deed, &c. (de quo Vide Poft, (C. 1.) 
And how the Authority muſt be purſued, Yide Poft, (C. 11. &c.) 


(B) att 


And if it be pleaded, the Defendant may ſay, That nothing poſe h 4 


n 


(B) Attozny in Court. 


(B. 1.) Who ſhall be. : 


Oo there may be an Attorny ad proſequendum, or defendendum, in any 
| Court. 1 | | 


and at their Diſcretion put in a Roll, and thoſe found virtuous and of good 
Fame, ſhall be ſworn. | 7 


The Attornies of B. R. are of Record, as well as the Attornies of C. B. 
'@ VV | 

And ſhall be allowed as Attornies at the Aſſiſes. Ruled, 1 Rol. 3. 

By the St. 2 G. 2. 23. After 1 Dec. 1730, None ſhall act as an Attorny, 
Ec. in any Court of Record, unleſs he take Oath, truly and honeſtly to 


Knowledge and Ability, and be admitted and inrolled as ſuch before or after 
the ſaid 1 Dec. 1730. And a Judge of the Court, before he admit him 
to take the Oath, ſhall examine by ſuch Means as he thinks fit, his Fitneſs 
or Capacity to act, and if ſatisfied he is qualified, ſhall give the Oath, and 


| lawfully ſtamped. And after 1 Dec. 1730, No Perſon ſhall be admitted, 
Sc. unleſs bound five Years as a Clerk to an Attorny ſworn and admitted, 


| mined, ſworn, admitted, and inrolled. 


* . 


So inferior Perſons may be allowed to ſollicit Cauſes in Court, and it 
| ſhall not be Maintenance. Cro. Car. 160, 194. 5 

By the St. 3 Fac. 7. None ſhall be allowed to ſollicite in the Courts at 
| Weſtminſter, but ſuch as are known to be Men ſufficient, and of honeſt Diſ- 
| poſition. IE 5 | 

So, by the Sz. 2 G. 2. 23. After 1 Dec. 1730, None ſhall be admitted 
| as a Sollicitor, &c. unleſs he take an Oath to demean himſelf truly and ho- 
| neſtly in the Practice of a Sollicitor, according to the beſt of his Knowledge 


and Ability : and be admitted and inrolled in the Court where he acts, after 


or before the 1 Dec. 1730. 
And the Maſter of the Rolls, two Maſters of Chancery, Barons, Gc. or 


proper, his Fitneſs and Capacity to act, and if ſatisfied he is qualified, &c. 


his Admiſſion on a treble 405. Stamp. 


| No Perſon ſhall act after 1 Dec. 1730, unleſs admitted before, or 

bound five Years, &c. and hath continued five Years in Service, and be 
ſworn, Cc. | 

| So a Man, who is not an Attorny, may be admitted as an Attorny in a 

particular Action by the Court. R. 2 Cro. 521. 

| altered by the St. 2 G. 2. 23. ? 


An Attorny in the Courts at Weſtminſter ſhall be -allowed to practice 
in inferior Courts. Semb. 1 Vent. 11. 1 Sid. 410. 1 Mod. 23. 


(B. 2.) Who 


By the St. 4 H. 4. 18. All Attornies ſhall be examined by the Juſtices, 


demean himſelf in the Practice of an Attorny, according to the beſt of his 


| cauſe him to be admitted and inrolled, and ſign his Admiſſion on Parchment 


and have continued five Years in ſuch Service, and unleſs he be alſo exa- 


| any one of them, before he admit, ſhall examine by ſuch Means as he thinks 


| ſhall give the Oath, and cauſe him to be admitted and inrolled, and ſign 


N. ? If this be not 
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(B. 2.) Who not. 


But by the S:. 4 H. 4. 19. No Steward, Bailiff, or Miniſter of Lords of 
Franchiſes, who have Return of Writs, ſhall be Attorny in any Suit with: 
the Franchiſe where he is Officer. | | . 
By the St. 1 H. 5. 4. No Under Sheriff, Sheriff's Clerk, Receiver, 9 


Bailiff fhafl be Attorny in the King's Court, while he is in Office. 


By the St. 3 Jac. 7. None ſhall be admitted Attorny in any of the 
King's Courts, unleſs brought tip in the ſame, or otherwiſe well practiſed in 


the ſolliciting of Cauſes, and found by their Dealings to be {kilfa] ud 


hone. | -: 


Nor, by a Rule Mich. 1654. in C. B. unleſs he have practiſed as a Sl. 


licitor, or ſerved as a Clerk to a Judge, Serjeant, Practiſing Counſelly, 


Attorny, Clerk, or Officer of one of the Courts at Weſtminſter five Years 


fave when his Maſter dies, or gives over Practice,) and Proof be made gf 
e Service to the Prothonotary, and filed with the Clerk of the Warrant, 
Vide Rates and Orders of C. B. 3. 


Nor, by a Rule, Mich. 4 Ain. unleſs admitted of ſome of the Inns of 


Court, or Chancery. Vide Rules and Orders of C. B. 124, 5. 


(B. 3.) How regulated. 
By a Rule in C. B. Mich. 1654. All Attornies ſhall be admitted of ſome 


of the Inns of Court or Chancery, on Pain of being put out of the Roll 


Confirmed Mich. 4 Ann. Vide Rules and Orders of C. B. 1. 124, 5. 

So he ſhall be in Commons one Week every Term. Vide Rul:s and 

Orders of C. B. 1. | | M FOOD | 
And take Chambers there, or near ſuch Inn. Confirmed Mich. 4 4m. 

ap Inhabitants in London, Weſtminſter, Southwark, or the Suburbs, and 
E 

C. B. . 124. 8. | 8 : 
By the Sz. 2 Geo. 2. 23. Any Perſon ſworn an Attorny in any Court of 


Weſtminſter, Great Seſſions, or County Palatine, or as a Sollicitor in a Court 


(B. 4.) 
By the Com- 
mon Law. 


of Equity, may, with the Conſent of an Attorny in other the ſaid Courts | 


in Writing ſigned, in the Name of ſuch Attorny, ſue, or defend, &. in 
ſuch other Court, tho' not ſworn and admitted there: But by Se. it 
a ſworn Attorny permit any, not ſworn, Gc. as an Attorny or Solicitor in 
ſome one of the ſaid Courts, to act in his Name, and be convicted, &c. he 
ſhall be diſabled to act, cc. _ 1 

By the F. 33 H. 6. 7. There ſhall be but fix Attornies in Norfolk, and 
ſix in Suffolk, and two in Norwich, to be elected and admitted by the two 
Chief Juſtices ; and every ether ſhall forfeit 200. | 


(B. 4.) In what Cafes an Attorny ſhall be allowed. 


By the Common Law every one commanded by the King's Writ to ap- 
pear, ought, to appear in Perſon, 8 Co: 58. 5. Berober. F. N. B. 25. (. 
2 Inſt. 249. — — — _ RE 

But after Appearance, the Court of Chancery, B. R. or C. B. or other 


Court which held Plea by Writ, might admit him by Attorny. 8 C. 58.0. 


So a Court which held Plea without Writ, if the King had granted 
Writ de Attornato faciendo. 8 Co. 58.6. 


Otherwiſe, if there was not any ſuch Writ. 8 Co. 58. 6. 90 
5 wy 


iberty of the Tower, and St. Katherine's. Vide Rules and Orders if 


To... ↄð a One AEST 


ef 
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$ the King by his Prerogative might grant to the Demandant or Plain- 
tif, Tenant or Defendant, in every Suit to make an Attorny, and order the 
Court to admit him by Attorny ; which ought to be done. F. N. B. 
25. C. Reg. 130. | . 

So he may grant to make a general Attorny, in all Pleas motrs vel movendis, 
and in all Courts. F. N. B. 25. E. 
And the King may name the Attorny, or grant to the Party to make 

quem aut quos voluerit. F. N. B. 25. E. 


B. 26. B. 
So now, by the St. of Merton, 20 H. 3. 10. Every Freeman, who owes 
an Attorny to do thoſe Suits. Vide in Copybold (K. 15.) 


the Defendant may make an Attorny. Vide 2 Inſt. 315%, 

! the Sr. W. 1. 3 Ed. 1. 42. In Writs of Aſſiſe, (but this does not ex- 
tend to an Aſſiſe of Novel Diſſeiſin, 2 Inſt. 240, ) Attaint and Juris Utrum, 

the Tenant after Appearance ſhall not be eſſoigned, but may ſue by At- 

torny. | | 

| By the St. V. 2. 13 Ed. 1. 10. Perſons impleaded for Tenements, in 

| Eyre, or before the Juſtices at Weſtminſter, or in B. R. or Aſſiſes, in County 

Court, or Court Baron, may make a general Attorny, to ſue for them in all 

Pleas, moved for or againſt them, during the Circuit, who ſhall have full 

Power, till the Plea determined, or he removed by his Maſter. Po 


And this extends to a Corporation Sole or Aggregate, as well as to private 
Perſons. 2 Inſt. 378. 


And to all Pleas before any Juſtices in Eyre. 2 Infi. 378. 


By the Sz. 7 R. 2. 14. General Attornies, made by Perſons out of the Realm, 


may appear and anſwer for their Maſter, and make Attornies under them in 
Præmunire, as well as other Writs and Plaints. | 


By the $f. of York, 12 Ed. 2. 1. Tenants in Aſſiſe of Novel Diſ- 


ſeifin, (who were not within V. 2. 10. 2 Inft. 378,) may make Attornies, 
but yet may plead by Bailiff, as before. | 


commenced, till the End of the Suit and Execution. 
So he may, after Appearance. F. N. B. 26. P, 


and anſwer by Attorny. 


Attorny. | 
Place. Vide Poſt (B. 6.) 


ny, and put in his Warrant without any Writ. F. N. B. 26. D. 


Demandant or Plaintiff, Tenant or Defendant may appear by Attorny. 


B. 26. 3 | | 
Vol. I. 6 E 


And ſuch Grant may be either under the Great, or Privy Seal. F. N. 


By the St. Gloceſter, 6 Ed. 1. 8. In Treſpaſs, where an Appeal lies not, 


By the ST. 3 H. 7. 1. In an Appeal of Murder, when Battle lies not, the 
Appellant may make an Attorny, and appear in the ſame, after the Appeal 


By the St. 23 H. 8. 3. In an Attaint every of the Petit Jury may appear, 
By the Sz. 29 Eliz. 5. and 31 Eliz. 10. In Suits or Informations on 
Penal Statutes, every natural born Subject or Denizen, where he is bailable, 


and the Court may allow an Attorny, may appear on the firſt Proceſs by 


By the St. 7 H. 4. 13. Perſons outlawed or waived may be admitted by 
Attorny, but in 4 Capras ad Satisfaciendum the Common Law ſhall hold 


= And it is now the common Courſe for the Plaintiff or Defendant in all 
1 Manner of Actions, where there may be an Attorny, to appear by Attor- 


And therefore, generally, in all Actions Real, Perſonal, and Mixt, the 


And at the Return of a Grand Cape, or Petit Cape he may tender hi 
Wager . of Law by Attorny, and pray a Day to make his Low. F. N. 


So, 
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(B. 6.) 
suit to the County, Hundred, Wapentake, or Court of his Lord, may make 5 Ste, 


Without a Writ 4 Attornato of or that the Tenant acknowledge 


7 


that he was dead. R. Ray. 59. 1 Sid. 93. 


tia, may appear by Attorny. 1 Rob. 289. J. 10. 


26. E. 


an Attorny, F. N. B. 26. H. 
Attorny, till Plea pleaded. F. N. B. 26. E. 
out Aſſent. F. N. B. 26. L. R. Cont. 32 H. 6. 22, 


Pot. F. V. B. 26. D. 
26. M. But Semb. Cont. by the St. 7 R. 2. 14. Vide Ante (B. 5.) 


fore he has counted. R. 1 Sal. 64, 62. Carth. 55. 


torny: As, in an Appeal of Mayhem, the Plaintiff cannot 1 by A 
torny; for the Defendant may demand Oyer of tlie Mayhem. R. 2 Toft. 313. 


%% 


So he may demand Conuzance by Attorny. F. N. B. 26. O. 
So he may ſue a Writ of Error by Attorny. F. N. B. 26. J. 
So he may join in Aid, or Receipt by Attorny. 11 H. 4. 28. f. 
So in an Appeal againſt Abettors, the Plaintiff ſhall winks an Atom. 
F. N. B. 26. K. | 
= in an Appeal after Appearance by the St. 3 H. 7. 1. F. N. B. 26. P. 
I Sal. (2. 
So in a Suit againſt the King, a Man may make an Attorny. F.N 
B. @6. G. 
So the Defendant may appear by Attorny, tho' the Roc returns, Ny 
eft inventus. 1 Rol. 289. l. 20. 
So, if Error be aſſigned, that the Plaintiff i is dead; and an Attorny ap. 
rs in his Name, and pleads, that he is alive; it is good, tho? it be found, 


So, upon an Indictment for a Treſpaſs or Extortion, the Defendant ex e. 
Or, for other Miſdemeanor. 1 Lev. 146. 


(B. 6.) ta what Caſes not. 


But! in an Caſe, where the Party ſtands in Contempt, the Court will not 
admit him by Attorny, but oblige him to appear in Perſon. 
As, if he comes in by a Cepi Corpus upon an Exigent. P. NB. 


Or, be outlawed. 2 Co. 462. R. 2 Cro. 616. Re. Carth. 7. 

But now, by the St. 4 & 5 W. & M. 18. In Outlawry, except for Tre 
ſon or Felony, the Defendant may appear, and reverſe it by Attorny. 

So upon an Attachment after a Return of a Reſcous, he ſhall not make 


So, if the Defendant comes in upon a Cepz Corpus, he ſhall not moyran 
So in a Quem redditum reddit he ſhall not make an 2 8 till Plea, with- 
So in a Writ of Right, the Court will not admit the Tenant by Attorny, 


him to be his Attorny upon Record before ſome Juſtice, and the Juſtices 
record the Warrant. F. N. B. 26. D. 
Nor, in a Writ by Covin between the Parties, or a Writ of Entry in the 


So in a Præmunire, he ſhall not be admitted wittiour Writ. EN. B. 


Nor, a Vouchee to a Sequatur ſub ſuo Peritub. F. N. B. 27. 9. 
80 in an Appeal of Murder, the Plaintiff cannot appear by Attorny, be- 


9 inn proceed by Attorny after Appearance, where Battle is waged. 
1 Sal. 62: 
So the Defendant in an Appeal of Mayhem ſhall not make an Atto. 
F. N. B. 27. F. 
But, if the Plaintiff in an Appeal be preſent in Perſon, and his Count ſay 5 
per Attorhaturm, It may be ſtruck out before filing. 1 Sal. 64. Wb 
So, Where the Preſence of the Party is neceſfary, he cannot appear by 


So a Retraxit cantiot be by Attorny ; for it is a Contempt to the Couſh 
which 1 is Perſonal. R. 8 Co. 58. 4 a, 6. 1 Rol. 366. 4 1 
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go, after a Capias ad Computandum awarded, he ſhall not make an Attorny. 
E. N. B. 26. N. : | | 
So Miſnomer muſt be pleaded in Perſon, F. N. B. 27. A. Vide Abate» 
ent, (I. 17.) 
” So = a uid juris clamat, or Per que Servitia, he ſhall not make an. 
Attorny, till Plea ; for he ought to attorn in Perſon, F. N. B. 26. L. 
1 Rol. 289. J. 5, 7. Dub. 32 H. 6. 22, 3. 
80 a Diſſeiſor in an Aſſiſe cannot appear by Attorny; for he is not within 
the St. 12 Ed. 2. 1. 1 Rol. 288. E. Vide Aſiſe (B. 15.) 
8o an Ideot cannot ſue, or defend by Attorny, but ought to be in Per- 
fon. F. N. B. 27. G. 2 Sand. 335, 6. 
So an Infant cannot ſue by Attorny, but by Guardian, or Prochein Amy. 
F. N. B. 27. H. Vide in Pleader, (2 C. 1.) ; 
So an Infant cannot defend by Attorny, but by Guardian. F. N. B. 
27. H. Vide Pleader, (2 C. 2.) : 
If a Man appears by Attorny, where by reaſon of a Contempt, &c. he 
ought to appear in Perſon, it is not Error ; for the Court may diſpenſe with 
a Contempt to themſelves. 8 Co. 58. b. . 
So, in a Caſe of Extremity, the Court may connive at it. 2 Co. 462. 
And now, by the Sr. 4 & 5 V. & M. 18. In all Caſes, except Treaſon, 
and Felony, the Defendant may appear to reverſe an Outlawry by Attorny, 
without putting in ſpecial Bail, unleſs where required by the Court. 
So, if the Court admit a Man as an Attorny, who is no Attorny ; it 19 
not Error. N. 2 CF. ,, | 
hut if a Man, who is not capable, as an Infant, Ideot, &c. appeat by 
Attorny, it is Error. Vide in Pleader, (2 C. 1.) 
So, if a Man enter a Retraxit by Attorny. R. 8 Co. 58. 


G. 7.) Warrant of Attomy. 


An Attorney, who appears ought to have a lawful Warrant. 

And therefore, if the Name of the Party, who makes the Attorny, be 
miſtaken, the Warrant is not good: As, Alicia, for, Elizabeth, for it is not 
any Warrant for El:zabeth, K. Dy. 105. | 

So, if the Name of the other Party be omitted, or miſtaken, 
So, if in a Suit by an Executor, Fc. it be, A. ponit loco ſuo ſuch an one 
his Attorny againſt B. without naming him Executor, it is not ſufficient. 
Dub. 1 Rol. 380. |. 25, WS ts” 
So, if the Attorny's Name be omitted. R. Dy. 93. b. 1 Rol. 289. J. 39, 
Or, his Chriſtian Name. R. 1 Rel. 289. J. 35. R. 1 Rol. 336, 381. 
So, if the Warrant of Attorny, for the Tenant in a Common Recovery, 
be dated after the Judgment, it is not good. 1 Rol. 290. J. 25. 

So a Warrant of Attorny for the Principal, is not ſufficient for the Bail, 
in a Scire facias againſt him; for they are diſtin& Suits, R. Sal. 603. 
But it is ſufficient, that the Authority to the Attorny be given by Wi- 
ting upon the Proceſs, that ſuch an one ſhall be his Attorny. 1 Sid. 31. 
And if the Attorny appears, the Court does not inquire, whether he 
had a good Authority. 1 Sal. 86. = | 5 

And, if he be ſufficient, does not ſet aſide the Judgment ; 
without Warrant. 1 Sal. 88. | ! : IE 
Otherwiſe, if the Attorny is not reſponſible. 1 Sal. 88, 

8 7 2 in a Warrant of Attorny ſhall be amended. Vide Amend- 
ment (E. 1, 2. | eas 
So Default of it ſhall be aided after Verdict by St. 18 EZz. 14. Ji 
„ t by St. 18 Ekz, 14. Vide 


: TOP If 


When it hall . 
be entred, or in 


A* N T. G R N T. 
I the Defendant, being arreſted, indorſe upon the Proceſs, that 4 (hall be 
his Attorny ; he need not accept it. R. 1 Sid. 31. 
So Appearance by an Attorny muſt be entred upon Record. 
But it is ſufficient to ſay, that A. vent per B. C. Attornatum ſuum. 


Ss if it be, that A. pre ſens bic in Curia per B. Attornatum ſuum, it w. 
be well. 1 Leo. 9. | 7 „ it will 


By the &. 18 H. 6. 9. An Attorny ſhall enter his Warrant on Record 
all Actions, where a Capias and Exigent lies, the ſame Term the Exi. 
gent is awarded, or before, on Pain of 405. to the King. 

Buy the St. 32 H. 8. 30. He ſhall deliver his Warrant to be entred on 
Record in all Suits, the ſame Term the Iſſue is entred, or before, on Pain 
of 10 J. and Impriſonment at the Diſcretion of the Juſtices. 

It the Iſſue be upon Nul tiel Record, it is within the Stat. Dy, 180, . 

By the Str. 18 El. 14. He ſhall deliver it to be entred or filed, Sc. 

| Yet in Actions, where an Imparlance is allowed, or there is Judgment by 
Nil dicit, or Non ſum inſormatus, it is ſufficient, if the Warrant of Attorny 
be entred, when Judgment is given, R. 2 Rol. 186. Vide Amendnen, 
E. 2.) ET ED 
So in Dower where the Grand Cape is returnable the next Term, and 
there is Judgment upon it, it is ſufficient, if it be entred in ſuch 2d Term. 
2 Rol. 186. =: 5 . 

So, for avoiding of Error, it is ſufficient, if the Warrant be entred before 
Judgment, or before a Writ of Error ſued. Dy. 180. a. 1 Kol. 290, |. ;, 
If filed, before final Judgment. R. F, g. 191. 

Or, after Error brought, if the Writ of Error be afterwards delayed. R. 
Dy. 180. 4. 22 5. a. 1 Rol. 290. J. 10, 15. R. 1 Brownl. 46. 

And it is ſufficient, that the Warrant be filed, tho' it be not entred; and 
that is the uſual Courſe, Per Dodd. 1 Rol. 408. | 

So it is ſufficient, that the Warrant be filed in any Term, tho it be not 
of the Term in which it ought to have been. R. 2 Cro. 277. | 

So, if the Plaintiff brings Error, and aſſigns Default of Warrant of At- 
torney in ſuch a Term, and it be certified, that there is none; and after- 
wards there are two Scire facias's and Nichil returned, and the Roll marked 
for Reverſal, before the Reverſal entred, there may be another Certiorori. 
R. 2 Cro. 277. 1 Bul. 21. 

By the Sr. 4 & 5 Ann. 16. The Plaintiff's or Demandant's Attorny ſhall 
file his Warrant of Attorny with the proper Officer the ſame Term he de- 
| clares; and the Attorny for the Defendant or Tenant the ſame Term he 
appears, under the Penalties inflicted on Attornies by any former Law. 
In a Scire facias the Warrant of Attorny ought to be entred at the Re- 
turn of the Scire facias. Sal. 603. | 3 

But a Judgment ſhall be good, if it be entred by the Plaintiff, at a0 
Time before the Defendant pleads. R. 2 Mod. Ca. 77. | 

By the Common Law, the Default of a Warrant of Attorny, or 4 Mi- 
priſion in it, was Error; but the Miſpriſion ſhall be now amended, and the 
Default x a Warrant after Verdict ſhall be aided. Yide Amendnt", 
(E. 1, 2.) | | 


(B. 9.) Hon 


ne 


(B. 9.) How long his Authority continues. 


If an Attorny be retained, his Authority continues till the End of the 

Cauſe, or a Countermand. 1 Rol. 291. J. 25. 

And no other can intermeddle without his Conſent, or Death. 2 

Rol. 456. 

| Aud his Authority cannot be Countermanded without a Rule of Court, or 
the Order of a Judge, or Prothonotary, and Notice to the other Party, or his 

Attorny. Compl. Att. 292. 

And the Attorny himſelf, after he accepts the Warrant, or takes upon 

| him to 437. for any Perſon, cannot afterwards refuſe to be his Attorny. 

R. 1 Si 

So, if be has a ſpecial Authority for a Time certain, which expires before 

the Cauſe determines, he continues Attorny. 1 Rol. 291. J. 25. 


torny continues his Attorny in the Franchiſe, R. 1 Rol. 290. J. 45. | 
So, if after Conuzance granted it be remanded, the ſame Attorny conti- 
nues. 1 Rol. 290. J. 48. 
So, if a Judgment in C. B. be reverſed in B. R. for Error in the Proceſs, 
and it be proceeded upon there on the Original, the Attorny in C. B. con- 
tinues Attorny in B. R. 1 Rol. 290. l. 50. 


| puis darrein Continuance ; for tho he ought to make his Law in Perſon, the 
Authority of the Attorny continues. 1 Ro. 291. J. 5. 
So the Plaintiff may enter a Remittit Dampna by Attorny, and it need 


not be in proprid Parſond. 1 Sal. 89. 


(B. 10. . When it determines. 


But the Authority of an Attorny determines by the Judgment. 2 by. 
378. 1 Rol. 291. J. 10. 


And therefore, after Judgment he cannot releaſe D 5 8 
J. 10. Cont. 1 Sal. 89. amages. 1 Rol. 291. 


Or, a Accord by the Defendant with the Plaintiff. 1 Rol. 
291. J. 15 


| without a new Warrant. 2 Inft. 378. 


And if he ſue Execution within the Year, he if 
the Year. 2 Inſt. 378. mT i. afer 


So he may ſue a Scire facias againſt Bail. 1 Sal. 89. 


Attorny ; for it is a new Action. R. 1 Sal, 89. 
| So after Judgment he may acknowledge Satisfaction upon Record, on Re- 
* . the Money. 1 Rol. 291. J. 17. 1 Rol. 366. 
o, tho' he receives nothing. 1 Rol. 291, J. 20, Cont, Coke 1 Rol 
but Dod. and the Clerks accord. 1 Rol. 307. 5 18 


1 


80 th P 2 | . TE . . f 
5 No 2 with the Licence of the Court, f diſcharge his Attorny. 


So, if a Plea in C. B. be removed upon a Demand of Conuzance, the At- 


So at the Day given for Wager of Law, the Attorny may plead a Releaſe 


Yet, after Judgment, the Attorny may ſue Execution within the Year, 


Tho! after the Scire facias returned, there ought to be a new Warrant of 
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1 if the Plaintiff after judgment receives the Money, and gives a 
2 to an Attorny to acknowledge Satisfaction, but before Satisfaction 
oL. I. | 2 acknowledged 
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acknowledged revokes his Warrant; the Court will not ſuffer Proceſ; 
the Judgment, without their Licence. Ray. 69. | 


for which an Attachment ſhall go againſt him. Vide poſt (B. 14, 15.) 


(D. 3. 
(N. 1.) 


(hich extends to Attornies, Clerks in Court, and others, 2 Inſt. 2 14, ) ſhall 


recites a Recovery, where there never was any, gains the Poſſeſſion of the 


F r G N Nr. 
upon 


So, if the Defendant gives a Warrant for Appearance, he cannot rev, 
his Warrant till Appearance, Sti. Pr. Reg. 2. RS revoke 


/ 


(B. 1 2.) New Attorny made. 


By the Sr. 4 H. 8. 18. If an Attorny die, or be removed, the Juſtices 
ſhall make another in his Place. | | | 


(B. 13.) What will be a Contempt to the Court. 


An Attorny being an Officer of the Court, if he attempts any thing 
which he cannot, or ought not to do, it will be a Contempt to the Cour: 


So an Attachment lies againſt any one, who abuſes, or does not Pa 
Obedience to the Proceſs, or Injunction of the Court. Yide in Chancery 


So, if he miſbehave himſelf in the View of the Court, Vitde Let 


So, if he practice Fraud or Vexation to another under Colour of a legal 
Procedure: As, if he make a Leaſe to A. of the Lands of B. and afeer- 
wards procures A. to bring an Ejectment againſt the caſual Ejector. Sav. zi. 


TG (B. I4.) What Things an Attorny ought not to do. 


By the St. 4 H. 4. 18. Attornies ſhall be ſworn to make no Suit in a fo- 
reign Country. EEE. OP | 
By the Sf. W. 1. 3 Ed. 1. 29. No Serjeant, Counter, nor any other, 


do any Manner of Deceipt, &c. or conſent to do it, to beguile the Court; 
and if he be thereof attainted, he ſhall be impriſoned for a Year and a Day, 
and if the Treſpaſs demand a greater Puniſhment, it ſhall be at the King's 
Pleaſure. _ 

And therefore, if an Attorny by an Habere facias Seiſinam, which falſely 


Land, and ouſts another of his Freehold, this is a Deceipt and Colluſion 
within this Statute. 2 If, 21 c. | 

So, if he bring a Præcipe quod reddat againſt A. whom he knows to have 
nothing in the Land, with Intent to gain the Poſſeſſion againſt the Terre- 
tenant. 2 Inſt. 215. . : | | 

So, if a Priſoner in the Compter makes an Obligation for 200. to A. and 
procures a Suit upon it in C. B. by which upon an Habeas Corpus he may be 
removed to the Fleet ; the Attorny privy to this does a Deceipt within this 
Statute. 2 Inſt. 215. | 

So, if he deliver a Declaration in Ejectment to a Man who feigns himſlt 
Tenant, and ſo obtains Poſſeſſion. Mod. Ca. 16. „ 

So it is a Deceipt, if an Attorny takes out a Capias, without filing an Ori- 
ginal. 2 Inſt. 215. Cro. Car. 74. | 
If he knowingly plead a falſe Plea, 2 Inf. 215. 

If he raze a Record. Hob. g. 3 | 

If he procure an Attorny to confeſs an Action for the other Patt). 
D. Hob. 9. —— 5 

If he falſify, or forge a Writ. Cro. Car. 74. 


; Ci 


V N Lec 


"f he appear, and ſuffer Judgment * Default, without any Authority. 
2 (ro. 6 

So, if = Attorny at the Day when a Trial is appointed at Bar, will not 
put in the Writ, he ſhall be committed. 4 Mod. 367. 

If he aſſign Infancy for Error, when the Man was thirty Years of Age. 
1 Mod. 41. Sal. 5 16. 

If he diſcontinue an Action in C. B. after a Plea in B. R. of the Action 
there depending. 1 Mod. 41. 

If he plead a Fact which he knows to be falſe. Sal. 515. 

So an Attorny ought not to proſecute an Action to be paid in Groſs; for 
that will be Champerty. Per Hob. 117. 

So, if he be Attorny for the Plaintiff, and acts as Clerk for the Defen- 
dant in the Star-Chamber, he will be an Ambidexter. Lit. 14. 

So, in B. R. Cont. Lit. 14. 


Client's Cauſe 2 Gain, or demand by his Bill other Monies than were diſ- 


treble Damages, and the Defendant ſhall be diſcharged from being an At- 
torny, or Sollicitor any more. 
And upon this an Information lies for Extortion. i Mod. 5. Dub. 
1 Sid. 

But in Afton upon the Caſe does not lie againſt an  Attorny, for being 
Attorny, or Sollicitor in a Cauſe, where he knew there was no Cauſe of 
Action. K. 1 Mod. 209. 


(5. TP ) How the Mildemeance of an Attorny ſhall be. 
puniſhed. 


By the Sz. 4 H. 4. 18. If an Attorny be notoriouſly found in Default, of 
Record or otherwiſe, he ſhall forſwear the Court, and never after be received 
in any Court of the King. 

And therefore, where an Attorny ſued out a Capias without an Original, 
he was ſtruck out of the Roll, and ſworn, that he be not an Attorny in any 


46. 4 Toft. 101. 

80 an Attorny, who gave Names to the Sheriff to be returned upon a 

Jury, was caſt over the Bar. Mo. 882. 1 Brownl. 44. 

So, where an Attorny forges a Capias. Cro. Car. 74. 

Or, permits another Attorny, who was ſtruck out of the Roll, to praQtiſe 

in his Name. Sti. Pr. Reg. 3. 

L Or, enters a. Judgment contrary to the Rule of the Court. Sti. Pr. 
eg. 3. 

So, if an Attorny eraze an Eſſoign, Gc. out of the Roll, he ſhall be com- 

mitted, 4 Inſt. 100. 

Or, falſify a Writ, Sc. 4 Int. 101. 


2 with his Bulnef, he ſhall be ſtruck out of the Roll. Mod. Ca. 
187. 


If he refuſe a Re- delivery of Writings entruſted to his Peruſal, tho' ſome 
Hein. 1, 


2 Med. Ca. 340. 


By the $7. 3 Jac. 7. If an Attorny, or Sollicitor willingly 4 bis 
burſed, the Party grieved ſhall have an Action, and recover his Coſts and 


of the King's Courts. 20 H. 6. 37. 4. 2 Inſt. 215. Cro. Car. 74. Lit. 


If he takes Money of his Client, and afterwards wholly refuſes to inter- 


concern himſelf principally, he ſhall be obliged to redeliver them. R. 
Or, which were delivered to him by the Order of another Perſon, R. 
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If a Man does a Thing, which deſerves his being ſtruck out of the Roll 
it may be examined and determined in a ſummary Way, Per Ho I, Mil 
Ca. 187. 3 | | 


So, an Action upon the Caſe lies againſt an Attorny, if another receive, 
Damage by his male Practice, tho' he was puniſhed for it. 4 If, 102 
in Marg. | | | 


As, if he ſign a Judgment before the Rules expire, whereby the Defen. 


dant cannot move in Arreſt of Judgment. Dub. Ray. 194. 

If he ſue an Habere fac Seifinam, or other Execution againſt him, againſt 
whom no Recovery appears on Record. 4 ff. 102. 

If he appear, or plead, without Warrant. Pr. Reg. 7. 


If he deliver an Obligation, intruſted with him to be ſued, to the Obligor, 


A” oo FN | 
And tho' the Obligation was to ſeveral, he who delivers it to the Attorny 

to be ſued, may have the Action for it alone. R. Lat. 124. 
So the Court will compel an Attorny, upon Motion, to do what he ought: 

As, to deliver Writings which he had as Attorny. 1 Sal. 87. upon Pay. 

ment of all due to him. | 8 

So, upon Payment of all due in the Caſe for which they were delivered; 


for, if the Writings were delivered for a Special Purpoſe, he ſhall not de. 


tain them for another Demand. 2 Mod. Ca. 306. 
So, in an Action by an Attorny for Fees in the ſame Court, the Cour 

refers his Bill to be taxed, upon bringing the Money into Court. 

So, if any Part of the Demand be for Fees in the ſame Court. 1 Ha. 


Otherwiſe, in an Action for Fees in another Court, or by the Executor 
of an Attorny. 1 Sal. 89. = 3 
So the Court will award an Attachment againſt him for male and frau- 
dulent Practice. Sti. Pr. Reg. 2, e 
And he ſhall pay Coſts thereupon. Sti. Pr. Reg. 2. 
Or, ſhall be committed. Sti. Pr. Reg. 3. 2 
But, an Attachment ſhall not be granted before a Day allowed for Cauſe, 


Mod. Ca. 16. 


By the Sr. 12 Geo. 29. If any, convicted of Forgery, Perjury, ' Suborna- 
tion, or Common Barretry, act as an Attorny, Sollicitor, or Agent in any 
Court, &c. the Judges on Complaint, or Information, ſhall examine it in 


a ſummary Way, and if it appear, &c. ſhall cauſe him to be tranſported, as 


Fielons are. 


If an Attorny in an inferior Court uſe contemptuous Words in Court, be 
may be ſuſpended. 1 Vent. 331. I | 
And ſhall not be reſtored, till Submiſſion. 1 Vent. 331, 


(B. 16.) What Privileges an Attorny ſhall have. 


An Attorny, in reſpect of his Attendance at the Court, cannot be preſſed 
for a Soldier. R. Cro. Car. 11, Of. Br. 164, 174, 176. 


Nor, ſhall be made Conſtable. Cre. Car. 389, 58 5. Ny 112. of. 
Br. 160, 162. | 1 


Tho! there be a Cuſtom, that every Inhabitant ſhall be choſen in his Tum 
R. Cro. Car. 89. | | þ „ | | 
Ner, ſhall be elected to any other Office, againſt his Will. Go. C. 
11, 585. FI | e 
A, 5 the Office of Overſeer of the Poor. Of. Br. 162. 
Or, Churchwarden. R. 2 Rol. 272. Il. 15. 
To any Office within a Borough, Of: Br. 166, 174. 


I 
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So he ſhall not be choſe Collector of the Lord's Rent within a Manor, 
where it is Copyhold; tho' it be Part of his Tenure. R. 1 Vent. 16, 29: 
Ray. 1 
8 ka ſhall not be amerced for not doing his Suit at the Lord's Court, 
when his Attendance at Veſiminſter is required. Per Keeling, 1 Vent. 29. 
So he ſhall not be obliged to do Watch and Ward. Off. Br. 175. Cont. 
Per Jones; for he may do it by Deputy. 2 Rol. 272. J. 25, 
80 an Attorny in B. R. or C. B. may practice in any inferior Court, un- 
leſs he be excluded by Act of Parliament. R. 1 Sid. 410. 
Tho” there be an Uſage to exclude all, not allowed by the Steward. Semb. 
1. Si 416. 1Feoh th | = 
80 he may be Bail, if he juſtifies. 2 Med, Ca. 3 38. 9 
And theſe Privileges endo to Attornies of B. R. as well as C. B. =_ 
Semb. 1 Rol. 3. I Vent. 1. Cro. Car. 11. Cont. * 113. e | "il 
Reg. 1 | 1 
So, to Attornies at large. 1 Vm. . 9 
And if an Attorny be denied his Privilege, "Sp may have a Writ of Pri- 3 
vilege. Cro. Car. 11. 1 Sand. 67. | 
And the Writ of Privilege for a Suit ſhall have 3 in it a Superſedeas. R. 
* Dy. oo IE 
And no Fa ſhall be afterwards granted; as it may, where the 
Privilege was only in reſpect of a Priority of Suit. Dy. 287. a. 
So, if he be refuſed to practice in a Court, rag de jure he may, he 
ſhall have an ARtion upon the Caſe. R. 1 Sid: 4 „ 
But by a Rule, Mich. 1654. An Attorny ſhall not be allowed his Pri- 
vilege, if he has not attended his Bufineſs for a Year, except where he is 
hindred by Sickneſs. Vide Rules ung Orgers of GB. 4. 


S8o he has a Fires to be ſued only in the Court, —_—_ he is an At- 5 167770 5 
e e Privileg 
And he Be a0 to fre 1 in the fame Comet? 1 Med. 118. acres 
He ſhall have Privilege in a Suit in an inferior Court under 57. D Dy. 

287. a. in Marg. Es =_ 
In a Suit by W band Os Y N. Ji Lev. 398. L 196. 1 Sel, 30, 
543. Sein. 9499 1 
And if he ſues, and ys * ache, in in Mar, the Venue Gall not be | | | 


„% % 


in 9 a 0 

19 if an FI 4 bed. 5 3 not find Special Beil. Fe : Vent I. 
od. 10. 

S0, if an Attorny in C. B. be ſued in B. R. by which he is ſuppoſed t 

| * in Cagſtod Mar, yet he may plead his Privilege before he has 550 * 


Juriſdiction of B. K. for his being in uu Afar is by Conſtraint. R. 
5 Med. 310. 1 Sal. 1. 


But he ſhall not have Privilege, 2 the Action! is againſt hin and his : 
Wife. Dy. 377. 4. 1 Kol. 580. J. 45. Am, Cro. El. 537. Bro. Baron 


and Feme, 9. 
Or, jointly againſt him, and other Defendants, Par tuo J. 1 4 
20 H. 6. 33.4. Sal. 544. hr * ou 


Or by, or againſt him, as Heir. Semb. er Fitz. 
1 2 per Fitz. 7 24. . per 


Vor. I. 6 G Or 
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againſt him, as Executor, or Adminiſtrator. R. Hag. 157 
. Ve Pr. Reg. 8. Cont. per two J. Dy. 24. a. in Mar 
| wo 1 Brounl. 47. R. Sav. 20. 0 
Or, where he has abſented himſelf from his Practice for a long Time. 
Per Glyn, Pr. Reg. 8. 
Or, if ke be ſued upon a Cuſtomary Action; As, upon the Cuſtom of 
Foreign Attachment in London. R. 1 Sand. 68, Vide Attachment, (C.) 
Or, in 4 3 as, an Indiftment, or Information. 3 Les, 
8. 
390% where the King brings the Action. 3 Lev. 398. 
Or, if ſued in the Exchequer, as Accomptant to the King. K. 9 Ed. 4 
5. 
50 he may walve his Privilege, if he pleaſes. 1 Vent. Vide 2 Vent. 4). 
Or, if he be ſued elſewhere, he may plead it. Vide in -Datenent 
D. 6. ) 
But an Action upon the Caſe does not lie for ſuing him in another Court, 
knowing tht he had Privilege. R. 1 Mod. 20g. 
If he waives his Privilege, he cannot afterwards reſume "P And there. 
fore, after Iſſue, or Plea it an Action againſt him in an inferior Court, he 
| ſhall not have a Writ of Privilege. Dy. 287. a. in Marg. 
Of, if a Writ of Privilege be awarded, a Procedendo ſhall go. Dy. 287.4, 
in Marg. 


(B18) An Attorny upon a Retainer may have an Aſunyfe foe his Fees. Lt, 


— 31. 
ſue. 80 he may have an Action upon the Caſe upon Aſumpſt, where he fol- 


licits a Cauſe in another Court. Cre. El. 760. R. Hob, 67. 1 Rl. 17. 

h I5, 35. R. Cro. Car. 159, 194. Fon. 208. 

So, if a Solicitor, or Agent for another retain him, and promiſe him bis 

50 Fees, an Aſumpſit lies againſt the Sollicitor, or Agent. R. Skin. 217, 218, 

So an Attorny may have Debt for his Fees. dm. 2 Cro. 520 

Bo, where he is wh a Solicitor i in another Court. 2 Cd. 0. cn Ca- 
194. R. Cont. Mo. 366. 

And Debt lies againſt the Sollicitor, or Agent, who retained him, R. 

2 Cro, 520. Des. Cro. Car. 107. 2 Rol. 77. R. 1 Rol. 594. |. lo. 

. Cat. 19. f the femme Cuſe Cont. A. 6. acc. 
Vet Debt lies 2gainſt hm, fot whom he was retained. R. * N. 


_ J. 45. Cro. Car. 194. 
1 By the F. 3 Fac. 7. All Amtornies, and Sollicitors Thall give a Bill of 
V Charges ſubſcribed with their Hand and Name, before they charge ther 
| Chents with atiy Fees, or Charges. 
And to an Aon by an Attorty, or Sellicitor, ir may be pleaded, that be 
bas not delivered ſuch Bil of Charges. R. Ray. 245. 
But this Stat. does not extend t6 an Action * Attorny, upon a ſpeci 
ee R. Al. 4. font 05 1 
Or, u an Him Cum a 3vheee it does not g ar to be 
Fees — R. Cartb. 7M = 
Nor, to un Action Pe. is Fees, for removing a Canſe out of an infer 
Court by Habeas Corpus. R. Carth. 1 7 
When an 'Attotny ſhall have an Action for Words, Vide in Adm upon 


the Gaſe for Defamation, (D. 24.) 


(B. 19.) If an Attorny eonimenees an Adtion, the Grft Proceſs | thal be an Kea 


| "as... ment of Privilege. Lut. 31. 


A De 
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A Declaration by an Attorny ſhall be, in proprid Perſind.” 2 Sand. 4 I 5. 
Zul. 343» 31. 
So, a Declaration by a Clerk of a Prothonotary. Lut. 69. 
But if an Attorny ſue by Original, he ought to declare in common 
Form, and not upon his Privilege. R. 2 Lev. 39. 1 Vent. 199. 
Vet it is but Form, and cured upon a general Demurrer. N. 2 Lev. 39. 
And he may declare by Bill z Or upon Original, at his Election. 1 Vent. 
"To an Action by an Attorny for Debt, or an udebitutut Aſc Yunppe pro 
pere & labore, &c. the Defendant may pa that no Bill was delivered 
under his Hand according to the St. 2 Pon 7. K. 1 Sal. 86. R. * 245. 
But that is no Plea upon an Infimul Cumputaſſet. R. Sho. 48. 1 Sal. 86. 
Nor, . to a ſpecial Action upon Fr Caſe, R. Al. 4. 1 Sal. 86. 
Nor, to an Action by an Attorny, for Fees in an inferior Court. R. 
Sho. 96. I Sal. 86. : 
do the Nefendant may pray, that his Bill may be referred to the Protho- 
notary to be taxed, upon bringing the whole Money into Court. 
By the Sz. 2 G. 2. 23. Aſter a Bill of Fees delivered, on Applicatiogyto 
| the Court, or a Judge of the Court, whete the Buſineſs, or the greateſt 
Part thereof in Value was done, by the Party or any other authorized, and 
his Submiſſion to pay what ſhall appear due on Taxation, the Bill ſhall be 
referred, without the Money being brought into Court. 
= till an Action commenced, his Bill could not be referred by Rule; 
I Sq | 
Yet 4 the ſame St. 2 G. 2. 2 z. After 1 Juh 1729, No Attorny, or 
Sollicitor of the Courts at We/tminſter, Great Selon, or Counties Palatine 
ſhall commence an Action for Fees, &c. till a Month aſter a Bill of Fees 
delivered to the Party, or left at his Dwelling-Houſe, in 1 O, and ſubs 
ſcribed by ſuch Attorny, or Solicitor. 
And ſuch Bill may 2 
And no Suit hall be, durin ng ſuch . Fra or Taxation: 


And if the Attorny, '& Sollicitor, or Party chargeable refuſe to a and 
the W the Officer may tax LL ki ex 7 7 " 


Sv» 


yn us 


be bable v to an 1 or * ger 14 at the e Elecum of 
* Fe Sallicizor, as he was 35 liable to. _ 
nd if the Attorny, or Solicitor appear to be overpaid, h ſhall r find, 
Ge. or be liable to an Attachment, or other — at th the MD of 
* ri as he was before ie to. | 

e Bill be taxed at a fixth Part leſs than delivete the A 
Sollicitor ſhall pay the Coſts of the Taxation; if not RG Cor ny, of 


_ cretion ſhall charge the Attorn or Client, in Regard to the Real blegels, 
or U nrealonablerick of the Bill 1 my n 


An Attorny ſhall be ſued b Bi Ori inal, and not Writ. uf. 228, (B. 20.) 
, l y iginal, anc by rit. Lu bb geg, 


Tho' it be in Ejectment, before the new Rules, it ſhall be by Bill, in 1 

Nature of a Writ or Ejectment. Dy. 357. 6 
The Bill muſt be filed, tho' there is a Conſent to appear. Sal, $44. 

And the Bill may be filed againſt him at any Time within the 'T 

Med. Ca. 175. 


l _ alter, or 9 tho' it be upon .the Efoign Day. Mod, Ca, - 196. 
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(B. 21.) The Deckration ought to be againſt him Rr f in Curid, and not in Cutet 
Declaration. Mar”. I Mod. 10. 1 Sand. 28. 


He ſhall not give ſpecial Bail. 1 Med. 10. Vide Bail, (K. z.) 


(B. 22.) To an Action againſt him, an Attorny ought to * within four Days 
_ after the Rules given. l 
So two Rules may be given to an Attorny, within Term, to plead ; and if 
he does not plead, there may be Judgment the ſame Term. 1 Mod. 8. 
And Rules may be given the ſame Term, if the Bill was filed four Days 
before the End of the Term. Mad. Ca. 175. 
But if it was filed in the Vacation, or only three Days before the End of 
the Term, he ſhall have four Days to plead the next Term after, 144 
. 13 $i 
T = Defendant, being an Attorny, muſt plead i in proper Perſon, 
And if he appear in Perſon and plead, and the Entry be, that be appeared 
at Niſi prius by Attorny; it will be Error. R. 2 Cro. 265. 
Het et being but a Miſpriſion of the Clerk, it ay be amended. | | * 2 Cy. 
885 
If r Packen he refuſe to appear, except by Attorny, there ſhall be 
judgment againſt him. 1 Sid. 134. | 
If an Action be for a Thing done without Warrant, the Defendan may 
plead, uod retinuit, Sc. Aſhton's Ent. 39. 
3 non ”_ e de a. Cl. 2 2 90. 1 x Bro. Ent. 31, 4 
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2 Jie In * Caſes there may be one. 


82 a Man may be an Attorny for a Special Purpoſe : As, to make, or 
take Livery. Co. L. 52. 2 Fol, 8. J. 25. Vide Fegfnent, (B. 3.) 
And in all Caſes, where a Man has a Power, as Owner, or in his own 
Right to do a Thing, he may do it by Attorny : As, Ceſtuy que Uſe, after 
the Sr. 1 R. 3. 1. and before 27, H. 8. 10. might diſpoſe « of his Land by 
Attorny. 9 Co. 75. B. 
If a Copy holder, or Freeholder by Cuſtom, may convey his Land by Sur- 
reader F. n ſurrender by Attorny. R. 9 Co. 7 5. 6. 76. 4. ide in C. 
hol, 5 
3 70 Man may execute a Deed by Attorny. 1 7a, 36. 
1 Copyholder may be ited, by Attorny. * Vide in Copybold, 0 8.) 
a . 1 do Suit! in bis Lord's Court by e Vide in C- 
Bold, (K. 15.) 
0 If a 17 Hire an Horſe, he may ſuffer his Servant to ride upon him. 
1 Mod. 2 10. 
Or, borrow an Horſe for a certain Time. Per North, 1 Mod. 210. = 


hat +: 80 f Man may make an Attorny, with a general Power to {ell all bs 
e Lande and Goods. 1 Sa. 96. 


(C. 2.) In what Caſes there muſt be one. 


* a . Aggregate cannot act but by Attorny. C. L. 6b. 1 
In an Action againſt them they muſt appear by Attorny: And 1 all the 
Members appear by themſelves, it is not ſufficient. Bro. Corp". 28. 


ff... 0H $1 
Muſt levy Fines, or acknowledge Deeds, by Attorny, 1 Leo. 184. 
Jo. I, {no | 
0 ey may acknowledge a Deed in their Chapter-houſe, before a 
judge, without an Attorny. R. Mo. 676. 
But if there be an Uncertainty, as if they purchaſe a Moiety of a Carue 
of Land in a Waſte, there ſhall firſt be an Election of the Place with the 
Buttals, and then a Letter of Attorny to enter it. 1 Leo. 3o. 
A Corporation may make a Leaſe of Land, and ſeal it, and then make 
a Letter of Attorny to enter and deliver the Leaſe. R. 2 Leo. 97. | 
| One of a Body Politick may be Attorny for them. Bro. Corporation 4. 
Vide Franchiſes, (F. 12.) | 


. 43) In what Caſes there ſhall not be any. 


1 a Man cannot do Homage, or Fealty by Attorny , for it is Perſonal. 
9 0. 76. 4. 


have any Remedy; but the Lord cannot authoriſe another to beat him, 
without Cauſe. 9 Co. 76. 2. | „ | 
{ If a Man give Leave to A. to have his Horſe for him to ride to Vor, he 
W cannot put his Servant to ride upon him. R. 1 Mod. 210. 

| Soa Man, who acts only as Attorny or Deputy to another, cannot make 
an Attorny to do it for him: As, a Man who has an Authority or Power to 


330. C. E. | 

| "So a Man, who has but a bare Authority, or Power, cannot act by At- 
| torny. 9 Co. 76. a. | 
| An Executor who has an Authority to ſell, cannot ſell by Attorny, 
1 Rol. 330. C. We q = 

| So he, who has Power to make Leaſes, cannot make them by Attorny. 
| 1 Rol. 330. E. F : 

So a Man, who is enabled to do a Thing by ſpecial Cuſtom, cannot do 
it by Attorny, if it be not alſo warranted by the Cuſtom : As, where an In- 
| fant by Cuſtom may make a Feoffment at 15 Years. 9 Co. 76. b. - 


(C. 4.) Who may be an Attorny. 


| fant, or Alien may make Livery as an Attorny. Co. L. 52. a. 
So, a Perſon outlawed, excommunicated, or attainted. Co, L. 52. 4. 
So, a Villein. Co. L. 52. a. „ 
So, a Feme Covert, to make Livery to her Huſband. Co. L. 52. a. 
Or, the Huſband to his Wife. Cs. L. 52. a. ron 
So a Man may be Attorny for another, tho' he has an Intereſt : As, he in 
my Remainder ſhall be an Attorny to give Livery to the Leſſee for Life. 
0. L. 52. 4. | . | 
So, a Leſſee for Years, upon a Feoffment by his Leſſor. Co. L. 52. 4. 

at And. 246. 5 | „ 5 
o a Leſſor may be Attorny to make Livery, upon a Feoffme 5 
| Leſſee for Life. G. L. 52. 8 n . 7 bas 
Or, upon a Feoffment by his Leſſee for Years, Vide Co. L. 52. a. 
Who may be an Attorny for Suits in Law, or not, Vide Ante, (B. 1, 2.) 


Vol. I. I 6 H bp (C. 5.) How 


| ſell, to make Leaſes, &c. cannot ſell, &c. by Attorny. 9 Co. 76. 1 Rol. 


Many Perſons have Ability to act as Attorny for others: As, a Monk, In- 
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The Lord may beat his Villein, and if it be without Cauſe, he cannot 
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(C. 5.) How he ſhall be conſtituted, 


An Attorny ought to have a lawful Warrant. Vide Ante | B. 5.) 
Fs And regularly, his Authority ſhall be by Letter of Attorny, or Dell 
L. 52. a. 


(C. 6.) Where he ſhall not ns Kinfac 


If a Man does nothing, but as Attorny to another, he does not Pre: 
judice himſelf: As, if a Leſſee for Years make Liyery as Attorny to hi 
Leſſor, his Term is not merged. Co. L. 52. a. Mo. 11. R. Ms, 280. 
If the Lord make Livery as Attorny to his TR he does not extin. 
—_ his Seigniory. "Mo. II. 


'G. 3. When he (hall be prejudiced. 


But where a Man, who acts as Attorny, gives Effect to his AQ, he hin. 
ſelf ſhall be bound by it: As, if a Leſſor makes Livery as Attorny to his 
Leſſee for Years upon a F coffinent by him, he cannot afterwards avoid 
the Feoffment; for the F rechold, upon which the Livery 8 paſſed 
from him. Co. L. ' 3 "Hos 

If a Man preſent to his own proper Advowſon, as Attorny to another, 
and Inſtitution and Induction follow thereupon, he will thereby be ouſted 
of his Poſſeſſion, Co. L. 52. 4. 


C. 8.) Authority. 


(C. 8.) If a Man appoints, and in bis Place conſtitutes B. to ſurrender a Copy- 
CON be hold; it is ſufficient, tho' he does not ſay, for him and in bis Name, Di 
thority, 1 Brownl. 94. Dan. 66 * 

Ik he gives Authority to B. to receive and recover bis Debt; he has Power 
to make an Arreſt, &c. for that is neceſſary to be done before he can re- 
cover. Dan. 666. 

And improper Words, or a Recital do not vitiate it. As, if a Man by 
Letter of Attorny, reciting, | that by Indenture be had demiſed, Sc. appoints 
B. to deliver the Leaſe ; it is good, tho' it was no Indenture or Demiſe, 
unleſs-the Leaſe was delivered before. R. 1 Rol. 328. J. 15. | 

But if the Thing be miſtaken in a Letter of Attorny, the Authority is 
void: As, if a Letter of Attorny recites a Charter 11 Sept. and gives Power 

to receive Livery ſecundum formam Charte predidte, where the Chart 


was 10 Sept. it is void. Dan. 666. 


(C. 90 If a Man deviſe, that A. be B. fell his Land, without deviling the Land 


What ys to them ; they have but a bare Authority. Vide Poiar, (A. 1.) 


. 10 But if a Man 8 Land 7 A. and B. to be fold, they have an Autho- 


What an Au- rity coupled with an Intereſt, Vide Poiar, ( A. 1.) 
P 3 
3 An Authority 1 to be ſtrictly purſued : And therefore, if there be 


How 2 . Authority to A. and B. to do ſuch an Act; one of them alone cannot do i. 


thority ſhall be C0. L. 112. 6. 181. 6. 4 
executed. Tho' one dye, the Survivor cannot do it. Co. L. 113. 4. 181. 4 
Strictly pur- And. 1 45. 


ſuant to the 


Authority. So, tho' one refuſe. Co. L. 113. 4. | Y 


AT TORN Y. 483 


So, H a Man gives an Authority to A. B. and C. his Executor fo fot 

after the Death of D. and one dies before D. the others cannot ſell. Co. 
112. 6. 

- go an Authority to three Conjunttim & Separatim; two cannot do it: 

G. IL. 131, 0. 1 XK: 329. l 15. 

Or, to A. and B. to ſell by the Advice of C. if C. dies, A. and B. can- 

not ſell. Mo. 62. 

Or, if one declare an Uſe, to ſuch Wife as his Son ſhall marry, according 

to the Advice and Appointment of A. B. C. and D. if A. dies, the others 

cannot appoint. Mo. 62, 493, 4. 
So an Authority by Commiſſion, or other Matter of Record; ſhall be 

taken ſtrictly, as well as an Authority given by the Deed, or c Wil of the 


Party. Mo. 217. 
So, if a Man does leſs, than his Authority requires ; it ſhall be void, ge- (O. 12.) 
nerally. Co. L. 258. a: —__ 


But he, who has an Authority coupled with an Intereſt, may do leſs than tus the Amhoriy: 
his Authority : As, if a Copyholder has a Licence to leaſe for five Leafs, he 
may leaſe for three Years. 1 Rol. 330. J. 47. | 


So, if a Man act different from his Authority, it is void: As, if an Ambe-, kk 4 


1 rity be to make Livery, or do any other Act; upon Condition, and he does —— - 
it abſolutely. Co. L. 2 58. 4. from the A: 
| om tne by 


IO Tee Grove wt De ne rear rn 
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If Authority be given by Parliament to diſpoſe, employ, and convert Be- thority; in 
nefices appropriated for the Augmentation of the Incumbents there; Leaſes void. 
for Years to the Incumbent are you; for the Act intended an abſolute Diſ- 
poſal. N. Mo. 42: © 

If A. deviſe, that B. ſell ſo much of his Lands as is neceſſary fo fay his Debts y 
he cannot ſell more. 1 Rol. 329. J. 21. : 
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So, if a Man, who acts by the Authority of bebe, and as his Attorny, (C. 14.) 
does it in his own Name, and as his own proper Act, it will be void; for 0", done in 
be repreſents his Maſter, and ought to do it in his Name: 9 Co. 70: b. — — g 
2330. 1. 35. Via. Copybold (F. $) 
Or, at leaſt, ought to expreſs, that he does it as Attorny to ſuch ah one. 
9 Co. 76. 3. 77: a. 
And therefore, if an Attorny hes a Power by Writing to make Leaſes ; 
if he makes a Leaſe in his own Name, it will be void. 9g Co. 77. 4. 
| Rat. $393; £99 
If the King's Surveyor has a Power to make Leaſes ; and he makes a 
Leaſe between the King of the one Part, and A. of the other, and puts his 
own Seal, it is void; for without the King' s Seal, it cannot be the King's 
Leaſe. R. Mo. 70. | 
80, if an Attorny, 3 in his own Name, makes: a Releaſe upon Com 
being made of a Debt: R: Mo. N K poſition 
Yet a Man, who has an Authority, may a& in his own Name for the Nez 
ceſſity: As, a Deviſe, that A. ſhall ſell; A. may ſell in his own N ame; for 
the Deviſor i is dead. 9 Co: 77: a. 1 Rol. 330. |. 40. 


| So a Deputy may a in his own Name, as 3 as in the Name of his 
* Principal, I Sal. g6. 


. 


But now, by the St. 21 H. 8. 4. If Executort have at to ſell Land, (C. 
and any of them refuſe ; the * 5 may ſell. Co. L. 113. 4 pa : were = 


So, if one dies, the Survivor may ſell. R. Cro. Car. 382. Cont. 1 And. —_ 5 | 


145. Mo. 62. K. Sau. 73. R. acc. 2 And. 59; Py purſued, 
| 80, 
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them Executors, and A. refuſes; B. and C. may ſell. R. Cro. El. 80. 


by his Executors, generally; if one of the Executors dies before 4. the 


As, if Land be deviſed 70 Executors to be fold ; the Survivor ſhall ſell, C. 


| tho” the Direction of the Party is not ſtrictly purſued : As, if a Man has an 


T7 TOKEN Y. 
So, if one deviſes to A. B. and C. in Fee to the Intent to ſell, and makes 


So it is ſufficient, if the Words and Intent of the Authority are general. 
purſued: As, if a Man deviſe Land to A. for Life, and afterwards to be Gl 


others may ſell. Co. L. 112. b. 113. 4. 1 And. 145. Fe. 
If an Authority be ad recuperandum his Debt, he may arreſt the Debtor. 
for it is one Mean for the Recovery. R. Pal. 394. . 
If a Deviſe be, that his Sons in Law ſell bis Land; if one dies, and ty, 
ſurvive ; the Survivors may ſell. Mo. 147. Cro. El. 26. 1 Leo. 28 . 
3 Lö. 106. 1. Rot 328. l. 35. ; 
If there be a Warrant to five Bailiffs upon a Fieri facias, Conjun&;y ©: 
Diviſim; Execution by two, or three, will be well. R. Pal. 52. 1 2 
329. J. 5. 2 Rol. 137. Noy 47. R. Cro. El. 913. 3 Bul. 210, 1Ry 
ged..' 1H; as. Hutt. 127. CG. T. 101.9. 
So, if an Authority be coupled with an Intereſt, it is not ſo ſtrictly taken: 


L. 113. a. 181. 6. i | 

So, if an Authority be directory to do a miniſterial Act, it need not be 
taken ſtrictly: As, if the King direct the Deputy and Council of Treland to 
cauſe a Biſhop to be inſtalled, Sc. and the Deputy be changed; the Suc. 
ceſſor, and the Council may do it. Pal. 27. | 

If the King gives Authority to the Treaſurer, Chamberlain, and Sub- 
treaſurer, or any of them, to pay ſuch a Sum, and two pay it, it is well 
1 Rol. 328. l. ult. Dub. 11 Co. 92. a. . | 
So an Authority may be executed in Part at one Time, and in Part at 
another: As, if Land be deviſed to be fold; it may be fold Part at one 
Tine” and Part at another. Cu. L. 113. .. 

If there be a Feoffment with a Letter of Attorny to make Livery; they 

ay make Livery for Part at one Time, and for other Part at another Time. 
R. Mo. 280. e | | 

So, if a Man does all that his Authority warrants, and more, it is well 
exccated, ko” ON Rs 

So, if the King accepts a Judgment in Satisfaction of a Debt, Proviſo that 
the Barons of the Exchequer, or two of them do not revoke it, if three 
revoke it, it is within the Proviſo. 1 Rol. 328. J. 42. 

So, if he does all that the Law requires, the Authority is well executed, 


Authority to enter into Land; if he comes as near as he can for Doubt of 
Death or Mayhem, and makes Claim, it is ſufficient. Co, L. 258. 4. 
If a Copyholder for Life have Licence to make Leaſes for five Tears, if 
the Copybolder ſo long live; and he makes a Leaſe for five Years generally; 
it is ſufficient, for it determines by his Death. R. 1 Rol. 331. J. 5. 

If upon a F eoffment of 20 Acres there is a Letter of Attorny to make 
Livery accordingly, and 19 Acres are. evicted ; if he makes Livery of the 
Reſidue, it is ſufficient. Mo. 280. | „ 

So a Circumſtantial Variance in the Execution of an Authority is not ma- 
terial. 1 Sal. 96. ; 5 1 | 


Attozny General. 
Vide Information, FA. 1. ) 


3 AUDIENCE 


n 4140 emq 
— Court of Audience; 
Vide Courts, (N. 4.) 


* 8 * - ths > - m_— + 'Y 
, -% ** » 2 rr. n LY 
» 4 pA _— " * þ "WY 1 hd Wo. * 
vac : Cy CE — — ö 


AUDITA QAUERE LA. 
(a) When it lies. 

N Audita Querela lies for a Man in Execution, or in Danger of it, upon 

a judgment, Statute Merchant, Staple, or Recognizance, when he 


haas Matter in Fact, or in Writing, to avoid ſuch Execution, and no other 
| Means to take Advantage of it. F. N. B. 102. H. 


| As, if B. be taken in Execution upon a Statute acknowledged by A. in 
| his Name. F. N. B. 102. H. Hr 


It the Land of B. be recovered by the Colluſion of A. who appears as 
Tenant, and makes Default. F. N. B. 103. A. 


So, if Execution be ſued upon a Statute before the Time; the Conuzor 
ſhall have an Audita 


Rol. 307. l. 20. 


Or, upon a Statute taken without Authority, or not duly ſealed. R. Cro. 
BI. 233. - | 


Or, by Dureſs. 1 Ch. R. E. of Oxford q. 

So, if upon a Statute there be an Extent againſt one Tetre-tenant, and not 
againſt the others; the Conuzee ſhall have an Audita Querela quare the 
Land of the others /imkter extend! non debet; or the Terre-tenant ſhall have 


it to avoid the Extent intirely, and ſhall have Reſtitution cum exitibus & 
Dampnis. Semb, Mo. 535. 5 


So, if upon a joint and ſeveral Obligation, one of the Obligors be ſued 
in B. R. and taken in Execution; and the other in C. B. and his Lands 
taken in Execution by Elegit. R. Hob. 2. R. 2 Bul. g7, 


So, if the Conuzee of a Statute ſue Execution againſt one Feoffee, &c, 
of the Conuzor, he ſhall have an Audita Querela, Fon. go. 


If upon a joint Treſpaſs by A. and B. there be a Recovery againſt A. 
in C. B. upon a Declaration in London, and againſt B. in B. R. upon a De- 


claration in another County, and A. pays the whole; B. after he is taken 
ſhall have an Audita Querela. R. Jon. 378. | 


So, if a Man pay a Judgment, and afterwards is taken in Execution, tho 
he has no Writing for the Pay 


ment. Per 3 Judg. Poph. cont, R. 2 Cro. 
29. 1 Cb. R. E. of Oxford 9. 5 3 | | 


Or, if a Letter of Attorney was given to acknowledge Satisfaction, which 
is loſt. 1 Ch. R. E. of Oxford 9. 


If Judgment was confeſſed upon an uſurious Contract. 1 Ch, R. E. of 
Oxford 9. | ' . | 


Or, obtained by Covin, 1 Ch. R. E. of Oxfird 9. 
Or, againſt an Infant, inveigled to be Bail, 1 Ch, R. E. of Oxford 9g. 
Vo. I. 6 1 i 


Querela, tho' the Condition be afterwards broken. 1 
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And it commenced 10 Ed. 3. Ray. 89. 


ſhall all have an Audita Querela. R. Jon. 378. 
Audita Querela before Execution ſued againſt him. 1 Rol. 305. J. 45, 5o. 


againſt B. R. Jon. 378. Cra Car. 443. 


and there be Judgment thereupon, the Defendant ſhall not have an Audita 


I Sal. 264, 


DE LT EE © TY 
If after Judgment, and Error thereupon, the Plaintiff releaſes all Execu. 
tions, yet affirms the Judgment, and takes out Execution upon it. Sem 
oY, 7 5 5 3 5 
If two Defendants are in Execution, and one eſcapes, for which the 
Plaintiff recovers and has Satisfaction againſt the Sheriff; the other ſhall 
have an Audita Querela. R. 2 Mod. 4g, 
If a Conuzor being in Execution marries the Conuzee. Mo. 57, 
Or, purchaſes a Manor, to which the Conuzee is a Villein regardant 
Mo. 5 | 
An Audita Querela is only a Commiſſion to the Juſtices to examine. 
And is in Nature of Treſpaſs; for Damages are given, if the Execution 
be without Right. 2 H. 4. 17. 6. | 


(B) At what Time. 


AN Audita Querela lies, quia timet, Co. L. 100, a. 
And therefore, the Conuzor in a Statute ſhall have it before Exe. 
cube ed. - 1: Ro. 206 . 55 
Or, before a Suit commenced upon the Statute. 1 Rol. 306. J. 12. 

So may the Heir of the Conuzor. 1 Rol. 306. J. 8, 12 
So, if Judgment be againſt three, and one is taken in Execution; they 


But a Purchaſer under the Conuzor of a Statute, Se. ſhall not have an 


So the Defendant himſelf ſhall have an Audita Querela, upon a Releaſe 
to him by the Plaintiff after Verdict, and before the Day in Bank, till there 
be Judgment againſt him ; for perhaps the Plaintiff will never enter up his 
Judgment. 1 Rel. 306. J. * | 1985 EET 

Yet if there be Judgment againſt A. in C. B. in Treſpaſs, and againſt B. 
and C. in B. R. for the ſame Treſpaſs, and A. pays all the Damages againſt 
him, and afterwards Execution is ſued againſt B. he and C. may join in an 
Audita Querela, tho' C. is not yet aggrieved; for he is privy to the Judgment 


(C) When it does not lie. 


B UT where the Party had Time to take Advantage of the Matter, which 
diſcharges him, and neglects it, he cannot aſterwards be helped by an 
Audita Querela, 1 Rol. 306. J. 30, Ray. 89. D. 1 Sid. 3. 

As, in a Scire facias upon a Judgment, if the Sheriff returns Scire fili, 


Verela, if he had a Releaſe after the firſt Judgment; for he had Time e 
plead it upon the Return of the Scire facias. F. N. B. 104. I. 1 Rol. zob. 
J. 40. R. Ray. 19. 

Otherwiſe, if the Sheriff return Nichil. F. N. B. 104. J. Ray. 19. 

So in a Scire facias upon a Recognizance, if the Sheriff returns 
warned, the Defendant ſhall not have an Audita Querela, becauſe he has 
performed the Condition, &c. 1 Rol. 306. J. 32. Dan. 632. Ain. 


Nor, for other Cauſe, which he might have pleaded to the Scire facias 
R. Mo. 536. 8 5 „ 
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If Execution upon a- Statute, &c. is ſued againſt one Purchaſer only, who 
afterwards ſells to B. B. ſhall not have an Audita Querela againſt the other 
Purchaſers. R. 2 Bul. 17. Yon. go. Semb. Mo. 662. 
If there be an Extent upon the Land of B. who afterwards ſells to A. he 
ſhall not have an Audita Querela. Dub. 2 Cro. 227. 
So a Man ſhall not have an Audita Querela, where the Matter alledged 
does not diſcharge him : As, if two Obligors are in Execution, one dies or 
eſcapes, the other ſhall not have an Audita Querela; for it is no Diſcharge 
to him. R. 5 Co. 86.5. 


Defendant ſhall not have an Audita Querela upon a Suggeſtion of Payment 
without an Acquittance. R. 1 Bul. 140. n 
Nor, upon Matter ſuggeſted contrary to a Verdict: As, if in Aſumpſit for 
the Hire of a Ship lent to him, there be a Verdict for the Plaintiff, the De- 
fendant ſhall not have an Audita Querela, upon a Surmiſe that the Ship be- 


longed to the Muſcovy Company. Sav. 70. 
own Wrong : As, if a Priſoner break Priſon and. be retaken, he ſhall not 
R. 3 Co. 44. 6. R. 3 Co. 52. Semb. Cont. Mo. 57. R. Acc. Mo. 257. 


he finds himſelf aggrieved, is void: As, if an Extent be ſued againſt him, 
without any Right. 1 Rol. 304. A. Pal. 274, 


(0) When there may be an Audita Querela, o other 
Remedy, at Election. 3 


"ET ſometimes a Man may have an Audita Querela, or other Remedy, 
at his Election: As, upon Execution againſt the Iſſue upon a Statute 
acknowledged by the Tenant in Tail; he may have an Audita Querela, or 
an Aſſiſe. 1 Rel. 304. J. 25. 303. 1, 20, 22. Sen 
| If a Conuzee ſue Execution againſt one Feoffee of the Conuzor only, 
when there are ſeveral; he ſhall have an Audita Querela, or a Scire facias, 
R. Jon. o. 5 | | | 
855 if a Man be diſcharged of an Execution by an Audita Qyerela, where 
there is a double Vexation, as, if there be two Obligors, and one is taken 


Another Suit, he ſhall not be retaken, tho' the Lands are afterwards evicted. 
Hob. 2. Vide 2 Bul. 97, 101. 5 | 0 
So, where a Man has Cauſe of Relief, which is not a Matter of Fact 


| that need be tried, the Court uſually helps him upon Motion, with= 
out putting him to his Audita Querela. 1 Sal, 264. ; 


E) How the Pꝛoteeding thall be. 
(E. 1.) The Proceſs. 


Dy. 297. b. 


80 none ſhall have an Audita Querela, who is not the Party grieved: As, 


If A. be in Execution upon a Judgment in Debt upon a ſingle Bill, the 


So a Man ſhall not have an Audita Querela, to take Advantage of his 
have an Audita Querela, tho' the Execution was diſcharged by the Eſcape. 


So a Man need not have an Audita Qyerela, where the Matter, by which 


upon a Capias ad ſatisfaciendum in one Suit, and the Lands of the other in 


N an Audita Querela, the Proceſs is a Venire facias, Dj 85 as, Ali. 
Pluries, and if Non eft inventus be returned, or that he ooh the ; 
Plaintiff ſhall have a Capias againſt the Defendant. E. N. B. 104. U. 
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And 
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And if the Plaintiff be in Execution, a Scire facias goes; if not, a Yenire: 


R. Mo. 811. 1 Sal. 92. 

So, if the Audita Qyerela be founded upon a Record. 1 Sal. 92. 

And if there be a Default by the Defendant upon a Scire feci, or two 
Nichils returned, the Plaintiff ſhall have Judgment. 1 Sal. 93. 

But, where an Audita Querela is ſued quia timet, and the Party is y 
large, there ſhall never be a Scire facias. R. 1 Sal. a. 


(E. 2.) Out of what Court it ſhall be. 
An Audita Qyerela ſhall be granted out of the Court, where the Record, 


upon which it is founded, remains, or returnable in the ſame Court, 


F. N. B. 1045. 6b. ; | 

And therefore, if a Man recover in B. R. or C. B. the Defendant havin 
a Releaſe after Judgment, and before Execution, ſhall ſue the Audita . 
out of B. R. or C. B. where the Record is. F. N. B. 105. B. 

So, if a Recognizance be acknowledged in C. B. and Execution be ſued 
upon it after Releaſe, the Defendant ſhall ſue the Auditu Querela out of 
C. B. F. N. B. 105. B. 

And ſuch Audita Querela out of the Rolls of the ſame Court is Judicial, 
F. N. B. 105. B. | 


Vet it may be Original, and upon a Judgment in C. B. it goes out of | 


Chancery returnable in C. B. F. N. B. 105. B. 

So upon a Statute Merchant, or Staple, an Audita Querela iſſues out of 
Chancery; for Execution cannot be ſued till the Statute comes into Chancery 
by Mittimus. 1 Rol. 383. 1 Rol. 311. J. 42. __ „ 
And therefore, in ſuch Caſe there cannot be an Audita Qyerela out of 
C. B. tho' the Capias upon the Statute be returned there. F. N. B. 104. ö. 


But it may be returnable in C. B. F. N. B. 104. S. or in B. R. R. 


Cro. El. 208. | | 

So it may be returnable in Chancery, for the Recognizance remains there, 
3 Bas. 10, - 1 Ro. 353. = Se 

But an Audita Querela cannot be granted out of any Court returnable in 
the ſame Court, where the Record upon which it is founded is not there. 


And therefore, an Audita Querela upon a Judgment in B. R. returnable 


in Chancery, is bad. R. 2 Bul. 10. R. 1 Rol. 383. 1 Rol. 311. J. 40. 
Mo. 850. 85 = | 
And if the Record be not brought into the Court where the Audits 
Querela is faced, there ſhall be Judgment againſt the Plaintiff. Cro. El. 33: 
So an Audita Querela ſhall not be allowed at the Suit of ſeveral P erſons 
on ſeveral Executions. R. Mo. 3 54. e 
Vet it is ſufficient, that the Tenor of the Record be in the Court where 
the Audita Querela is ſued: And therefore, if there be a Judgment in 1 oh, 
and the Record be removed by Certiorari in Chancery, and thence by Mit- 
timus in B. an Audita Querela lies in B. upon this Judgment. Bro. Audits 
Querela, 20. | : 
SW an Audita Querela lies in C. B. after a Writ of Error in B. R. A. 
Ent. 141. Dan. 640. 15 | 
So. an Audita Querela lies by an Infant upon a Statute, before it be cr 
tified in any Court. Dan. 640. | e 


(E. 3. Allowance of the Writ. 


The Writ of Audita Querela ſhall be allowed only in open Court 
1 Bul, 140. 2 Bul. 97. 2 Sho. 240. . "a 


3 


be 


CO 
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And therefore, when the Curſitor has wrote the Writ, an Allocatur ſhall 
de indorſed by the Secondary in Court. Vid. Introd®, F. 
So, if it be irregularly granted, a Vacat' ſhall be entred upon the Re- 


cord. Mo. 3 54. i we? 
And if Bail alſo be given, it ſhall be diſcharged, 1 Bal; 140. 


(E. 4.) Bail. 
If a Man be in Execution, and brings an Audita Querela, he may find 
Surety in Chancery Corpus pro Corpore, to have him in Chancery ſuch a Day, 
and there to pay the Sum, if he does not prove it diſcharged by Releaſe, c. 
F.N.8. 1087 | 88 . e 
And now, by the S. 11 H. 6. 10. for that the Surety found in Chancery 
was only to the King, which the King might pardon, the Recognizor in a 
Statute Staple ſhall be bound as well to the Party, as the King. | 
And therefore, he ought to find Surety in Chancery to the King, and to the 
Party ſeverally, in certain Sums. F. N. B. 105. F. Tel. 5g, 85 
And if there be Surety, that the Plaintiff ſhall be in Chancery ſuch a Day, 
ad flandum Juri in hac Parte, and that the Plaintiff ſhall proſecute with Ef 
fect; this imports, that the Surety pay the Condemnation, if the Plaintiff 
does not pay it, nor proſecute with Effect. R. Tel. 59. 2 Cro, 67. 1 Kol. 


330. . 45: 3 . 6 33 Es 
re factas againſt the Sureties, it is a good Breach, 


And therefore, in a Sci 

that they did not pay. R. Tel. 60. 2 Cro. 67. e | 
Bail ſhall be found, that the Plaintiff do appear at each Day given by 

the Court, and proſecute with Effect, and if the Judgment be affirmed, the 

Bail ſhall render him to Priſon, or pay the Condemnation. Mo. 299. 

If there be Judgment againſt the Plaintiff in an Audita Querela, who ſur- 

renders himſelf in Diſcharge of his Bail, he ſhall be in Cuſtody upon the 

firſt Execution. Sal. 582. 5 

IIꝝ all Cafes it is uſual, that the Plaintiff in an Audita Qyerela be bailed, 


demanded, whether he can gainfay it. 1 Rol. 133, 384. 2 Rol. 113. J. 5. 
So, if he alledges Payment, and has an Affidavit of it. Semb. 1 Rol. 384. 
2 Cro. 29. . | | „„ 
So, if he alledges other Matters in Fact: As, Uſury, Se. Semb. 2 Cro. 
67. Cont. per Co. 1 Rol. 133, 384. Cont. 2 Rol. 113. J. 10. D. generally, 
So, if he alledges Infancy, after Inſpection he ſhall be bailed. 2 Rol. 
$13, £4.30. N 5 7 | 13 
And Bail ſhall be allowed in open Court. 1 Bul. 140. Lat. 113, 


fendant plead. Compl. Att. 214. 5 

So, there ſhall not be Bail upon Articles produced, which do not amount 
to a Diſcharge, - but an Agreement that he ſhall be diſcharged. R. 2 Cro. 
218. Vide Poſt, (E. 5.) | 


(E. 5.) Superſedeas. 


If an Audita 9yerela be founded on a Writing, and the Plaintiff be not 

in Execution, after Proof of the Deed in Court, and Bail given; the Plaintiff, 

* 4 may have a Super ſedeas. Vid. Introd . 5. 1 Sal. 92 
nd if the Writ abate, upon a ſecond Writ purchaſed h 

another Super ſedeas. F. N. B. 104. R. | eee e NEE IO» 

So, if the Plaintiff be not in Execution, there is no Need of Bail; for it 


is only requiſite when he is diſc! ; 278. 
nat 4 iſite when he is ES. a9 Fon 378 


Yet if the Plaintiff be in Execution, he ſhall not be bailed till the De. 


But 
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if he ſhews Matter in Writing for his Diſcharge, and the Defendant be 


= %% d ̃ ̃̃ ̃ ß 
haut if the Plaintiff be in Execution, there ſhall be no Superſedeas. Cin 
Att. 214. . = 
Nor, unlefs the Audita Qzerela be founded on a Writing. Vid. J,. 
rod *. 5. 
Or, if the Plaintiff be nonſuited, and afterwards ſue another Writ, he ſhall 
not have a Superſedeas in the ſecond Writ. F. N. B. 104. O. 
So an AuditaQuerela is no Superſedeas, till a Superſedeas be ſued. 1 $9] 92. 
So, if a Superſedeas be granted upon the Proceſs of Venire facias before 
Bail found, it ſhall be quaſh't as irregular, 2 Sho.-239, 240, 
So the Writ ſhall not be allowed, nor a Szperſedeas thereupon, unleß 
the Releaſe, &c. upon which it is founded, be proved by the Witneg; 
preſent in Court. 1 Sid. 351. | 5 1 5 


(E. 6.) Declaration. 


In the Declaration in an Audita Querela, the better Form is, that the 
Plaintiff recite the whole Record of the Recovery; or, uod cum quidan 
A. nuper cilices, Sc. implacitaſſet quendam B. &c. ſuper quo he found Bai 
faliterqie in eadem Curid noſird proceſſum fuit, quod prædictus A. recupert, 
Sc. Co. Ent. 85. b. c. Ne Lie. 9 75 | MDT 
I there be an Audita Quereia, to be aided againſt a Recognizance, Statute 
c. the Declaration ought to ſhew the Defeazance. Dy. 297. 6. | 

A Variance between the Audita Querela, and the Record abates the 
Writ. F. N. B. 104. R. e 
80, if the Plaintiff recites the whole Recovery, and then the F inding 
of Bail in placito prædicto, by which it does not appear to be found pex- 
dente Placito, it is bad. Co. Ent. 87. b. 

Zo, if there be a Capias againſt the Principal, and then a Capias againſt 
the Bail, without a Scire facias, it is bad. Co. Ent. 87.6. | 

The Declaration ought to comprehend only one Gravamen, or at laſt, 
if it mentions ſeveral, it ought to rely upon one only; otherwiſe it will be 
double. F. N. B. 104. R. Cxo. El. 809. Dy. 297.6. 

And the Plaintiff ought to ſhew himſelf to be aggtieved. F. N. B. 104. P. 

But i the Plaintiff ſays, that be was Tenant of a Meſſuage, and the (auser 
ſued Execution againſt him only, ad grave dampnum; this is ſufficient to ſhew, 
that he was Tenant at the Time of the Execution, after Verdict for the 
Plaintiff, N. Lat. 112. For. go. 3 Bul. 308, zog. 8 5 

So, if he ſays, that the Land was delivered upon a Liberate; it is a ſuff- 
cient Averment that the Plaintiff was ouſted. = | 

And it is enough that the Declaration ſhews a ſufficient Gravamen, tho it 
be defeQtive in the Matter alledged for Aggravation of Damages: As, if the 

Plaintiff alledge, that om Cong was in Execution, and eſcaped, and tit 

afterwards the Conuzee the Lands of the Plaintiff the other Conuzor eidem (. 
hiberavit, where it ought to be, by the Sheriff deliberari procuravit ; for 

this is only for Aggravation, the Eſcape being Matter ſufficient for his Di- 

charge. R. Cro. Car. 153, e e 

Vide Pleader, (2 W. 40.) 


(E. 7.) Judgment. 
If the Defendant dots not plead, after a Scire facias, and two Nicbil, 
there ffiall be Judgment againſt him. 
But if the Judgment be after one Nichil, it is Error. R. 27. 88. 
If the Defendant pleads, and afterwards makes Default upon the Sein 
Facius ad nuchendum Fudicium, there ſhall be udgment againſt him. i 


%% m;pem “ 
If there be Judgment for the Defendant in an Audita Querela, before he 


have Execution upon his firſt Judgment, he may afterwards purſue his 
Execution upon that. 1 Vent. 204. 


dita 2rerela, and in that there is Judgment for the Defendant; he ſhall pur- 
ſue Execution upon the Judgment in the Audita Qerela. 1 Vent. 264. 


EUV DD 414-4 
Auditozs in Accompt. 
Vide Accompt, (E. 7. &c.) 


Auditozs of the Exchequer. 
Vide Courts, (D. 14.) 


FFF Vide Chancery, (2 I.) 


F FIT MX 
- Vide Leet, (L. 7.) 
A VER M E N T. 
for Defamation, (G. 8, 9.) Action upon Statute, (A. 3. 


(N - 25.}—Record, (E. Retoru, (G.) | 


” Tp Od iow” wu - i WW 
Vide Trade, (C. 5.) 


Vide Alen en, C a) — Hebe. Or , &e) 


P 
Lide Coſts, (A. 4.)—Pleader, (3 K. 13, &c.)==Temps, (G. 14.) 


If the Defendant in the firſt Judgment was in Execution before the Au- 


Vide Pleader, (C. 50, &c. — E. 33.) — Action upon the Caſe 


Amendment, (Q.) Bargain and Sale, (B. 10.) == Deviſe, 


 AURUM 
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AU RUM R E G IN X. 
Vide Roy, (F acts 5 


R V. 


Authoꝛity of an Attoꝛny. 
Vide Attorny, (B. 9, 10, —C. 8, &c.) 


Authozity of Juſtices of Peace. 
Vide Juſtices of Peace, (A. 8.—B. 1, &c.) 


Authoꝛity of Law. 
Vide Iinpriſamment, (H. 4, &c.) 


Authoꝛity of the Pope. 
Vide Juſtices, (K. 9.) — Popery, (A. 1.—B. 4.) 


Authoꝛity of a Sheriff. 
Vide Viſcount, (C. 1, &c.) 


Authoꝛity of a Uilitoz. 
V. ide LV 72 for. | 


AUTREFOITS ACQUIT. 
 Fide Appeal, (G. 11.) 


AUTREFOITS CONVICT. 
4 ide en (G. 9.) 


IH - W YE R D. 
Vide Arbitrament. — Chancery, (2 K. 1, &c.) 


BAIL 


(A) Ball; What ſhall be. 
* L fignifies a Guardian, or Keeper, Ge. 4 Inf. 178. 


A Man bailed is, where any one arreſted, or in Priſon, is deli- 
vered to others, as his Bail, who ought to keep him to be ready to 
appear at a Time aſſigned, or otherwiſe to anſwer for him. 
And therefore, the Bail may keep the Perſon committed to them in their 
Cuſtody, for their Indempnity. 4 Inf. 178, 179. 1 
Or, if he be at large, they may reſeize him, and bring him before a Juſtice 
to find new Bail, or to be committed to Priſon. Hal. P. C. 96. 
And this they may do upon a Sunday. Mod. Ca. 23 1. Vide in Temps, 
(B. 3. | ; 
HB { 8 may detain him in the Compter, &c. till by Habeas Corpus he 
can be turned over to the proper Priſon. Mod. Ca. 247, 
And, if he be charged with a Debt of the King in the Compter, this does 
not hinder his Commitment to the proper Priſon, tho' the King oppoſes it; 
R. Mod. Ca. 247. | 


) Mainpzize ; What ſhall be. 


AINPRIZE is, where any one takes upon him to be Surety for 
L another. 4 Int. 179. Hal. P. C. 96. . 

And therefore, every Bail is Mainprize, but every Mainprize is not Bail. 
4 Inſt. 179. ä | COS 

For a Man may be mainperned, who never was arreſted, or in Priſon. 
„ s ST pelo ns Co NE. 

As, in an Appeal of Felony, if the Defendant wage Battle, the Plaintiff 
ſhall find Mainpernors for his Appearance, tho' he was not in Priſon. 
4 Inſt. 179. - 2 ER 

So, if a Man be mainperned in B. R. another cannot file a Bill againſt 
him, as he may where he is bailed. 4 I. 180. 

So, if a Man in Execution ſue an Audita Querela, or a Scire facias upon 
a Releaſe, &c. he ſhall find Mainpernors, and not Bail, becauſe he is the 
Plaintiff. 4 Inf. 179. T3 Ds 

If Mainprize is refuſed by the Sheriff, &c. when it ought to be allowed, 
a Writ de Manucaptione lies. F. N. B. 250. SLY 
Or, he may have a Writ out of Chancery directed to the Sheriff, &c. to 
bail him. F. N. B. 2 50. G. 8 | 


(O) Pledge ;; What ſhall be. 


Pledge is he, who undertakes, or is Surety for another. 4 Inf. 180. 


And therefore, every Bail, and Mainprize, ftricte loguendo, is a 
Pledge. 4 Inſt. 180. : pom: | peace 


Vor, I. | 1 But 
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3 K. 5.) 


 Manaatis Eccleſia. 2 Lev. 36. 


2 4 8-180. 


(F. 1.) 
By the Com- 
mon Law. 


Writ ſays, Si Querens fecerit te ſecurum de clamore ſuo proſequendo ; for then 


if the Plaintiff be nonſuited. 4 Ist. 180. 


36 


40, 41. 


1 N Criminal Caſes, all Perſons were baileable by the Common Law, er- 


sheriff, Bailiff of an Hundred, &c. as he might be till reſtrained by the 
St. 28 Ed. 3. 4. and the Sheriff refuſed to bail him, a Writ de Man 


3; 3 © 
But a Pledge is ſuch as the Demandant, or Plaintiff finds, where the 


the Plaintiff ſhall find Pledges for the Security of the King's Amerciament 
When Pledges ſhall be found, and how, Vide in Pleader, (C. 7 


So, by the Sf. W. 2. 2. there ſhall be Pledges de Retorno habends, Yig 
2 Inſt. 340. 4 Inſt. 180. Vide Pleader, (3 K. 5.) Jy 
So Pledges are faid to be thoſe, who voluntarily are Surety for another 
4 Inſt. 180. | FIR 
jo in Magna Charta, c. 8. Plegii Debitorum non reſpondeant quamdiy 
Capitalis Debitor ſufficiat. 2 Inſt. 19. 
Pledges are thoſe, who plevy other Things than the Body of a Man. 
2 Injt. 19. ; e 


(O) Caution; What ſhall be. 


* in the Spiritual Court, Caution ſhall be given. 
And it is Juratory, when a Man makes Oath in ſmall Offences fare 


Fide-Fuſſary, when he gives an Obligation with Sureties to do ſo. 2 Les. 
ignoratitia, when he gives Pledges for the ſame Intent. 2 Lev. 36, 


But an Obligation can be taken only upon a Writ de Cautione adinittend. 
2 Lev. 36. 


C) Surety; What ſhall be. 
URETY is a general Word, which comprehends all the former. | 


And it ſhall be given by the Common Law, or by Statute. 4 Inst. 180. 
By the Common Law, upon a Writ of Ne exeat Regnum. Vide 2 Jul. 


Upon a Szpplicavit for the Peace. Yide Forceable Entry, (D. 16, 17.) 
So, by the St. 34 Ed. 3. 1. upon Default of Good Behaviour. 


* What Perſons are Batleable. 
an WV; In Criminal Caſes. 


cept for Homicide. Hal. P. C. g7. 2 Inſt. 42. 
And the Caſe of Homicide was introduced by Statute. 2 U. 186, 189. 
If any one was indicted of Felony, by an Inquiſition ex Offczo before the 


captione lay to the Sheriff, &c. F. N. B. 250. | 

But an Obligation, for the Inlargement of a Man taken for Treaſon, Wi 
void by the Common Law. R. 1 Lev. 209, 2 

Or, for Eaſe and Favour to any one in Execution for Debt. 1 Lev. 209 


But 
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But now, by the St. W. 1. 3 Ed. 2:3 5. Sheriffs, or others cannot by (F. 2.) 
Writ, or without Writ, bail (1) Perſons accuſed of Treaſon, which concerns 7; Who are ot 


baileabl 
the King. 2 Inſt. 189. Hal. P. C. 98. By the Sr 17 
O Counter feiting * King's Seal. 2 Infl. 188. H. P. C. 98. L's: 


Of Falhfying Money. 2 Inſt. 188. FH. P. C. 98. 

Ric mY Treaſons by the Common Law, and. ſince ee ſo by 
the S. 25 Ed. 3. 1. 2 Inft. 188. 

And it ſeems to comprehend all Offences there declared to be Treaſoh. 
Nor Perſons taken by Command of the King, or his Fuſtices, or Juſtices of 

his Foreſt. 

A Perſon committed by the Perſonal Command of the King, tho” it be 
illegal, can be bailed only in the ſuperior Courts at Weſtminſter. 2 Inft. 187. 
(22) Nor Perſons accuſed of Arſon felomouſly done. H. P. C. 98. 2 Inft. 

006-1; 5 

(3) Of the Death of a Man, which 1s mentioned by the ST. W. 1. 15. 
as an Offence known not to be baileable before. 2 Inſt. 186. 

And therefore, a Man is not baileable for Murder. H. P. C. 98. 

Nor, for Manſlaughter, or Se de Jendendb. if he confeſſes the Fad upon his 
Examination. H. F. 99. 

Or, if he be taken with the Manner, ſo that it is apparently known that 
he killed another. H. P. C. 99. 1 Rol. 268. 

(4) Nor Perſens accuſed of open Offences ; for the Reaſon of Bail is, that 
| it is dubious, whether the Party be guilty ; but where he is notoriouſly guilty, 

he ſhall not be bailed. 2 Iiſt. 188, 9. H. P. C. 100. 

(5) As, if be be outlawed ; for he is andere attainted of the N 2 Inſt. 

187, 8, F. F. 108, --: 

And by the ſame Reaſon, if he be convicted by Verdict, or Confeſſion; 
2 Toft 187, H. P. C. 101. 4 Inf: 178. 

Or, if the Mitti mus 8 that the Felony was confeſſed upon Era- 
mination. 4 Int. 178. Per Haught. 3 Bul. 114. 

Tho' u 8. the V elde Curia adviſare vult, whether he ſhall have Clergy, 

Sc. 1 Hul. 88. R. Dy. 179. 4 


(6) So, if be has abjured; for ſuch an one is attainted by his Confeſlion. 
2 Inſt. 1 = e 

(7 py Apprever ; for he confeſſes himſelf guilty. 2 Int. 188. H. 101. 
(8) Thoſe who are taken with the Manner ; for there the Crime is mani- 
tet: 24 . 188, H. Tor. 


And by the ſame Reaſon, Perſons taken upon Hue and "Ps H. P. 0. 
101. 


() Thoſe who FR broke the King 5 Priſon ; for that i is a Preſumption * 
Guilt, 2 Vit. 188. H. P. C. 102. 


(10) Thieves openly known and notorious. 2 Tnfl. 188. H. 102. | 

(11) Appeilees by Approvers, unleſs they are of good Fame, till the Ap- 
prover dies, (or waives the Appeal; ) for the Confeſſion of his own Guilt 
induces a Preſumption of Guilt in the Appellee. 2 Inf. 188, H. 102, 


Perſons in Execution. 


Or, puniſh'd by any Statute with Impriſonment for their Offence, 


But the Sf. V. 1. 15. which mentions Sheriffs, . Sc. does not (F. 3.) 
extend to Judges of ſuperior Courts; and therefore B. R. may bail in all Who are 
Caſes, as for Treaſon, Murder, &c. at their Diſcretion. 2 Inf. 185, 6. 2828 
Hal. P. C. 98, 99, 104. R. 1 Bul. 85. 2 Jon. 210. Lat, 12, Sti. 116, 
418. 2 Jon. 222. Pr, Reg. 64, 65, 67. 5 Med, 323. 


— 


And 
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| Felony, petition in open Court the firſt Week in Term, or firſt Day of Sel. 


Witneſſes could not be produced that Term, or Seſſions. Vide in Hale; 


does not fit, the firſt Day of the Seſſions there; for the Words ſhall be cen. 


there be a reaſonable Cauſe. 1 Bul. 8 8 1 Ro 200... 3 Bal itz. 


fore Clergy. 5 Mod. 288. 1 Sal. 103. Yet there one was bailed, where 


liquet that he committed the Fact, he may be bailed. H. P. C. 99. Dub. 
alive. H. P. C. 99. | 


à Felony ſhall be bailed, 2 Inſt. 189. 


is intended, if they be of good Fame, and not taken with the Manner 
Reg. 268. 2 Inſt. 189. H. 100. Vide F. N. B. 249. G. 


* 8 FF KM 7 
And by the Sz. 31 Car. 2. 2. If any committed for High Treaſon, or 


ſions of Oyer and Terminer, or Gaol-Delivery, to be tried, and be not in. 
dicted next Term or Seſſions, B. R. on the laſt Day of Term, or the 


Juſtices of Oyer and Terminer, or Gaol-Delivery on the laſt Day of Seffions 
are required, on Motion, to bail him, unleſs Oath be made, that the Kings 


Corpus. | 
But the Prayer muſt be the firſt Week of the Term in Perſon, or by 
Council; otherwiſe it is not neceſſary to bail him. R. 1 Vent. 340. 
So the Prayer ought to be the firſt Week of the Term for Perſons in. 
dictable in Midaleſex; and for Perſons indictable in a County where B. N. 


ſtrued diſtributive. R. Sho. 190. Or 
If Bail be ſuſpended by a ſubſequent Act; the firſt Week, &c. after that 
Ac. is determined. 1 Sal. 103. ST i | 
Bail in High Treaſon, when a Seſſion paſſes without Proſecution, 1 C0 
I03. 
When he has been a long Time in Priſon, and his Life is in Dange, 
1 54% 107, 104. © 0 | 
So Bail, upon Murder found by the Coroner's Inqueſt ; for the Evidence 
appears. I Sal. 104, . ; 
Otherwiſe, if a Bill be found by the Grand Inqueſt. 1 Sal. 104. 
There is no Difference as to the Bail of a Peer, or a Common Perſon, 
a 194. - | 1 1 | 
Yet B. R. will not bail for Treaſon, Murder, Manſlaughter, &c. unle 


Dan. 678. R. 5 Mod. 455. Ray. 381. | 
And therefore, after a Conviction of Manſlaughter they will not bail be. 


there was no other Queſtion. 

Or, after an Indictment for Murder upon an Affidavit of the Fact. 
I Sal. 104. Skin. 683. | TAIT... 

And now, Perſons accuſed of any Offence, are baileable by all Perſons who 
have Power to bail, where Bail is not taken away by the SF. W. I. or an 
ſubſequent Statute. OTE LIE 
And therefore, where a Man is accuſed only of Manſlaughter, and nom 


per Twiſd. 1 Vent. 93. | 5 
So, where he is charged with giving a dangerous Stroke, if the Perſon be 


Or, with a Miſdemeanor only. 1 Sal. 104. 
So, by the Sr. W. 1. 15. Perſons accuſed of Command, Furce, or Aid 


Or, of receiving of Thieves or Felons. 2 TInft. 189. 

And by Equity, all Acceſſories before or after are baileable. H. P. C. 
100. 

But if the Principal be attainted, and the Acceſſory indicted, he ſhall not 
be bailed till he pleads to the Indictment, H. 100. 3 

So, by the Sf. W. 1. Perſons accuſed of Larceny ſhall be bailed; W hich 


And by Equity, thoſe accuſed of Burglary, Or Robbery. H. P. C. Io. 
So, Perſons accuſed of Petit Larceny only, 2 Infl, 189. H. 100. 
os NE 


VV 
or, ined for light Suſpicien, if they be of good Fame. Reg. 83. 
2 Inft. 1 #3; 1090; 


uſtices. H. 102. 

80 an Appellee after the Death of the Approver, unleſs be be a known Thief. 
2 Inſt. 190. 

4 hee the Appeal waived. 2 Inſt. 188. H. 102. Fo 
Or, in the Life of the Approver, if he be of good Fame. 2 Inſt, 188. 


H. 102. 

So, for a Treſpaſs, for which he ſhall not loſe 1 Life or Member. 2 Inſt. 
by. 2 100. 

LE the Sf. 23 H. 6. 10. A Perſon in 2 on an Indictment of 
Treſpaſs. 

And by Conſlquemce, for all Crimes under Felony, where Bail is not 
taken away by any ſubſequent Statute. H. P. C. 98. 

As, for all Miſdemeanors. Mod. Ca. 179. 


The Juſtices of B. R. may bail in all Caſes at their Diſcretion. Ante 
F. 3.) 
In an original Suit before them by Indictment, or Appeal. Hal. R 
104. 1 Bul. 85. 
Or, upon a Commitment returned upon an Habeas Corpus, or Certierari, 
H. 104. | 
So, upon an Appeal by Bill removed 10 them by Certiorari. 1 
Sal. 61. 

So the Houſe of Peers may bail a Peer commited upon an Indictment 
for Murder ; if the Indictment be removed before them by Certiorari. R. 
Skin. 683, 4. 

So Juſtices of Gaol-Delivery may bail in Caſes within their Cognizance; 
as, if a Man be convicted before them of Homicide Se defendends, H. 105, 
P oþh, 96. 

Or, of Homicide, and has a Pardon to plead. H. 105. 

80 Juſtices i in Eyre may bail. Poph. 96. 


R. Poph. 96. But this was repealed by the St. 3 H. 7. 3. 
By the St. 3 H. 7. 3. Two Juſtices of Peace (one Quorum) may bail Per- 


or Gaol-delivery, where they muſt deliver the Bail-piece on Pain of 10 /, 
ENS $9 +. 


H. 105. 


can apprehend, one may bail. Mod. Ca. 179, 
And by the S/.1& 2 Pb. & M. 13. They can only bail Perſons bail- 
able by the Sz. W. 1.15. Poph. 96. 


Nor thoſe, except in open Seſſions, or by two Juſtices (one Quorum ) pre- 
ſent at the Time of the Bailment. 


its Circumſtances; which Bailment and Examination they muſt certify at 
the next Gaol- delivery. H. 105. 

And juſtices of Peace may bail before, or after Commitment to Priſon. 
H. 105. F. N. B. 250. G. | 

And after Indictment, and Proceſs againſt the Offender. H. tas 
Sheriffs and others might bail Perſons impriſoned upon an Iodicamen 
before them. H. 106. 2 Ip. 190. F. N. B. 250. 

Vor. I. | 6 M | 5 vo 


And 2 ſhall be light Suſpicion ſeems to be in the Diſcretion of the 


By the Sr, 1 R. 3. 3. Every Juſtice of Peace n may bail, but not "EAT N 
ſons mainpernable by Law, within their County, &c. till the next Seſſions 


And therefore, two Juſtices may bail in Caſes within their Cognizance. 


And after Examination of the Priſoner, and Information of the Fact and | 
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(F. 4.) 


14 as 


But one cannot bail. H. 105. But now, if one Juſtice by his Warrant 
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So a Conſtabie might bail. Poph. 96. 3 
But by the Sz. 1 Ed. 4. 2. All Indictments before the Sheriff, or hi 
Officers fhall be delivered to the next Seſſions of the Peace, and they cannot 
arreſt or proceed thereon, on Pain of 100 /. ORD | 
. Yet by the St. 23 H. 6. 10. The Sheriff may bail, upon an Indictment 
for a Treſpaſs. N 
So, upon an Homine replegiando. H. 103, | | 
But if the Serjeant of the Houſe of Commons takes into his Cuſtody, þ 
Order of the Houſe, Perſons accuſed of Treaſon, &c. he cannot bail then, 
R. 1 Lev. 209. R. Hard. 464. 5 : 2 
By the Stat. 5 Ed. 3. 8. The Marſhal of B. R. ſhall not bail Perſons in. 
dicted, or appealed of Felony, on Pain of half a Year's Impriſonment and 
 Ranſome. F. N. B. 251. J. | 
Who may bail in Civil Actions, Vide Poſt, (F. 10.) 
(r. ) If Bail be refuſed, when it ought not, a Man may have a Writ de 04 & 
prog er ng Atta, directed to the Sheriff, quod inquirat, &c. utrum A captus & detenty 


0 
For bailing 

when they 

ought not. 


| When the Man is baileable, he ſhall be amerced. | 


prize. H. 104. F. N. B. 250. A. 


have Impriſonment for three Vears, and Ranſome. 


A & +5 Þ 


in Priſond, &c. rettatus fit odio & atid, Ec. 2 Inſt. 55. 
And, if upon ſuch Inquiry, it be found, that he was accuſed for Malice, 
or was not Guilty, or that it was /e defendendo, or per Infortunium, a Writ 
goes to the Sheriff de ponendo in Ballium until proximam Afeſam. 2 Inft. 42. 
And he ſhall be bailed to 12 Mainpernors. Fleta 1. ca. 26. Hell.; 
2 Inſt. 42. | Eo | 
Or, he may hive an Homine replegiando, which lies nt Captus fit fer 
pra ceptum Regis, aut pro alio retto quare ſecundum Conſuetudinem Angliæ wn 
fit Replegiabilis. 2 Inſt. 55. Reg. 77. 6. F. N. B. 66. E. 
So upon an Habeas Corpus in B. R. the Court may bail him, tho there 
was a ſufficient Cauſe for his Commitment. 2 ft. 55. Yau. 150. 
So, if a Sheriff, Bailiff, &c. refuſe to bail upon Offer of ſufficient Surety, 
So, if a Juſtice of Peace refuſe to bail, he ſhall be fined. Mad. Ca. 179. 
And he was fineable by the Common Law. : 
So, if a Sheriff, Cc. refuſed Bail where he ought not, a Writ de Manu 
captione founded upon the Sr. W. 1. 15. went, commanding him to ball 
F. N. B. 249. G. H. P. C. 103. 5 
But now, by the Stat. 28 Ed. 3. 9. All Writs or Commiſſions to the She- 
riff, to indict or deliver, are taken away, and conſequently the Writ of Main- 


Remedy for not bailing in Civil Actions. Vide Poft (K. 6.) 


By the Stat. V. 1. 15. If a Sheriff, Bailiff, Sc. who has the Keeping of 
a Priſon in Fee, plevy any one not pleviſable, he ſhall loſe the Fee, and the 
Bailiwick for ever. Vide 2 Inft. 190. 


If an Undet-ſheriff, &c. does it, without the Will of his Lord, he ſhall 


Tf he takes Money to deliver him, he ſhall reſtore double to the Priſoner, 
and ſhall be amerced. Vide 2 Inſt. 190. 
By the S. 1 & 2 Ph. & M. 13. If a Juſtice of Peace offend againſt tit 
Act upon Proof before Juſtices of Gaol-delivery, he ſhall be fined at cr 
Pleaſure, tho' by the Common Law he was fined only 5 L. as for 2 negli 
gent Efca 4 Inſt. 179, 5 | NE 
And — if he bail a Man not baileable, he may be fined at Diſcte 
tion. 4 Int; 179. eee ee eee Nos. 1 
As, for bailing one taken upon an Hue and Cry, he was fined 400. Ha. 
P. C. 101. | * ©, 


— * 


1 
So, if he takes inſufficient Bail. H. P. C. 97. 


So, if he bail a Perſon not baileable, tho? it does not appear by the Mittimus, 
that he was not bailable. R. Poph. 96. 


So the Bailing of a Perſon not hog will be a negligent Eſcape. r 
Lev. 209. 


(F. 7. | What Perſons are baileable in Civil Actions. 


By the Sg. N. 1. 1 5. and by the Writ de homine replegiando, it appears, 
that a Man detained in Priſon by the ſpecial Command of the King, 8. 
that is, by Proceſs out of a Court of Juſtice, (for the King can commit to 


Priſon only by his Juſtices,) ſhall not be delivered to Bail by the Sheriff, 
2 Inſt. 187. F. N. B. 66. E. 2 Sand. 60. 


Nor, by Juſtices of the Foreſt. 2 Inf. 187. 
So no Court can bail a Man, committed to perpetual Impriſonment by 
Judgment. R. Mo. 666. 

And an Obligation, for the Inlargement of any one in Execution for 
Debt, was void by the Common Law. I Lev. 209. 

But B. R. may bail in all Caſes at their Diſcretion. Vide Ante G 

And therefore, upon Error in B. R. of a Judgment in B. if the Defen- 


dant be in Execution, tho' he is not baileable ge rigore Juris, yet by 1 
Grace he may be bailed; 2 Rol. 112. J. I, 


And if the Error be apparent, he ſhall be bailed. R. Dy. 193. 5. in 
Marg. D. 2 Bul. 164. Adm. 1 Rol. 386. 2 Co. 40. Vide Poſt (F. 10.) 


And if an Error in Law be aſſigned, he is N bailed. Fe Co. 
3 Bul. 62. 


Otherwiſe, if an Error in Fact. 3 Bul. 62. 


Or, if there be Error in Parliament of a judgment in B. R. he ſhall not 
be bailed. 2 Rol. 112. J. 52. D. Per Co. 2 52 164. 


Or, if there be Error in the Exchequer of a 3 in B. R. the Ex- 
cheguer cannot bail. R. 2 Cro, 108. Cro. El. 731. 


And after the Record removed into the Exchequer, B. R. cannot bail, 
R. 2 Cro. 108. 


So, if a Defendant in Execution ſue an Attaint in B. R. he ſhall be bailed 


| for Cauſe, though it is not uſually done, R. Cro. El. 5. Dy. 193. 


Or, if he ſue an Attaint in C. B. R. Dy. 193. 6. 


So, if he ſue an Audita Querela upon Matter 1 in . Vide Hudita 
Quer * (E. 4. ) | 


But now, by the S7. . 2. 1 3 Ed. 1. 11. If an Accomptant committed 
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(F. 7.) 


By the Com- 


mon Law. 


(F. 8.) 


to Priſon be aggrieved by Auditors, who will not allow his reaſonable Ex- By Statute. 


pences, Ec. he ſhall be delivered to Mainpernors. 


By the &. 23 H. 6. 10. Sheriffs, and all their Miniſters may deliver to 


Bail or Mainprize upon ſufficient Surety, all Perſons arreſted by Writ, Bill, 
or Warrant in any perſonal Action, ſo that they obſerve the Day and Place 
| limited in ſuch Writ, Bill or Warrant. 

And, by the Equity of this Statute, they may bail upon an Attachment 
out of Chancery. Semb. 2 Vent. 238. 1 Vent. 234. R. Cont. 3 Leo. 208, 


Or, Proceſs out of the Dutchy Court, or the Court of Wards, Semb. 
Cro. El. 647. 


So, in an Attachment of Peivilegs.-m 


upon a penal Statute, Per C. B. Mich. 4 Geo. inter Field aud Wor 
( Reported W s Reports 264.) ? E 


1 


upon a Prohibition, or in Proceſs 


But 
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(F. 9.) 
Who not. 


| King, he ſhall not be bailed. 1 Sid. 320. 


confeſs the Taking, and the Cuſtody of the Perſon. D. Ray. 475. 


Return is under the Conſideration of the Court. R. 1 Sal. 105. 


Sx; Sa 
: n 
n 


)) ] ᷣ L. 
But Perſons cannot be bailed by the Sheriff, who are not legally in his 
Cuſtody, but the Obligation will be by Dureſs, and void. 


mandant. | 

In an Action in C. B. againſt a Peer, he ſhall find Bail. R. 2 Ly. 71, 
But by the Sr. 23 H. 6. 10. Thoſe are excepted, who are in Cuſtody 

upon Condemnation, or Execution. And therefore, ſhall not be bailed, thy 

they bring Writs of Error. 1 Vent. 2. 

Or, upon a Capias Utlagatum, or Excommunicatum, who ſhall not be bailed 

by the K. N. 1. 185. 
Or, for Surety of the Peace. 

Or, by ſpecial Commandment of the Juſtices. 
Or, Vagrants. | 
And therefore, if a Man be committed by the Court, he ſhall not b 
bailed. 1 Rol. 134. . | 

Or, by the Chief Juſtice. 1 Rol. 134. be 

So, if he be committed by the King's Council. Semb. 1 Rol. 134, 219. 
So Perſons, in Cuſtody of the Serjeant of the Houſe of Commons, cannot 
be baited by bim. N. 1 Leu. 29... 

Nor, Perſons in Cuſtody of the Serjeant of the Marches. 1 Lev. 209. 

So B. R. will not bail, where there is no Remedy for bringing the Per- 
ſon back again into Cuſtody, if there ſhould be Judgment againſt him, 

As, in Error of a Conviction for Deer-ſtealing, a Defendant in Execution 
ſhall not be bailed in B. R. for if the Judgment be affirmed, there is no 
Remedy to have the Defendant in Cuſtody. R. 1 Sid. 286. 2 Kt. 43. 

So in Error upon an Indictment, by a Perſon in Execution for a Fine to the 


we I VE wa. 


So in an Homine replegiando, after an Elingatus returned, the Defendant 
being taken upon a Capias in Withernam ſhall not be bailed, unleſs be 


E A +0 


Vet a Man in Execution, Ec. may be bailed in many Caſes in B. R. tho' 
not by the Sheriff, Cc. As, if he brings Error, Attaint, Audita Querela, 
Ec. Vide Ante (F.7.) Poſt (F. 10.) 
So, if a Man be taken upon an Excommunicato Capiendo by the St. 5 El. 23. 
he ſhall be bailed by B. R. tho' not by the Sheriff, Gc. R. 1 Bul. 122. 

And if he offers Caution to the Biſhop ad parendum Mandatis Ecclefie, 2 
Writ ſhall go to the Biſhop to take the Caution, and deliver him ; and i 
he does it not, a Writ goes to the Sheriff to deliver him. 2 ft. 189. 

So, upon an Excommunicato Capiendo, a Man may be bailed, while the 


9 


OO Sn Pk" 


8 1 _ 1s in the Diſcretion of the Court, and may be refuſed. 1. 
So, in Error upon an Indictment, it may be refuſed. 1 Sal. 106. 


47 | : a The 


25 „ ww 


= Steward, or Bail 


The Court of B. R. bail in all Caſes at their Diſcretion, Ante G. 3, 4. * 

And therefore; in Error before them of a Judgment in C. B. if the; 
Error be apparent, the Plaintiff in Error, tho' he was in Execution, may 
be bailed. Vide Ante (F. 7.) 

So, in Error of a Judgment in Treland. Pal. 286. 

In Error to reverſe an Outlawry. Dy. 1 95. 6. 

In Error to reverſe an Outlawry, in an Appeal. 1 Sid. 316 

But after the Record removed out of B. R. 
2 Cro. 108. 


80 C. B. may bail 3 in Actions depending before thetn. 


As, in an Attaint in C. B. by a Defendant 1 in Execution; the Court may 


| bail. Dy. 193. 6. 


And Bail is uſually taken de bene eſe before a Judge at his Chamber. 
Pr. Reg. 73. 
And if the Plaintiff does not except againſt it within 20 Days follow 
ing, it ſhall be filed and allowed as good. Pr. Reg. 68. Ray. 96. 


Court. Pr. Reg. 70 


And if the Defendant does not file it; the Plaintiff may. Pr. Rep. 73. 

The proper Filazer, or his Clerk, attends the Court, or a Judge, when 
the Defendant puts in his Bail; otherwiſe, there ſhall be no Bail. 
Rule in C. B. Tr. 1 N. & M. Vide Rules and Orders of C. B. 104. 


they have no Authority but to affirm or reverſe the Judgment, 
731. R. 2 Cro. 108. 


Exchequer Chamber; Bail to the Error ſhall be taken by the Chancellor and 
Treaſurer, and not by the Barons. Sav. 31: 


By the Sr. 4 C 5 V. & M. 4. Juſtices of Aſſiſe may take Bail in any 

Cauſe 3 at Weſtminſter, 3 ſhall be tranſmitted to one of * 

Juſtices or Barons of the Court, where the Cauſe is depending. 
The Sheriff may bail upon an Homine Replegiando. Hal. P. C. 103. 
And by the Sr. 23 H. 6: 10. He ſhall let out of Priſon bn ſufficient 


Sureties Perſons arreſted, &c. viz. the Sheriff, and all other Officers; and Mini- 


ſters aforeſaid. And before are named Sheriff, Under-ſheriff, Sheriffs Clerk, 


iff of Franchiſe, Servant, or Bathif, or Coroner. 


So the Sheriff muſt bail a Perſon arreſted by Proceſs out of the Sheriff's 
Court in London. Cro. El. 77. 


So the Mayor, Gr. of a Corporation, any one arreſted by Proceſs out of 


their Court. R. Cro. El. 76. 


If a Man be arreſted upon Proceſs out of an infetior Court, the Serjeant 


may take Bail for his Appearance. 2 Cro. 


4: 
But a Mayor, &c. who is Judge of the Court, ſhall alone take Bail to the 
Action; for Bail being Matter of Record muſt be taken by the Judge of the 
Court. R. Cro. El. 76. R. 2 Cro. 94. D. Cre. Car. 196: 


Tho” it be faid, Te the Bail before the Serjeant was Hecundum Conſuetu- 
dinem villz, it is not good, 2 Cre. 94. 


Or, the Party may have a Writ to the Sheriff out of Chancety, to bail him; 
F. N. B. 2 51. B. 


So the Serjeant of the Houſe of Commons cannot ball. Semb. Hard. i 


404. * 4 ** (F. 4 
or the Sheriff, 3 an illegal Proceſs; As, upon an Attachment out 
the Court of Requeſts. R. Cro. El. 646. Vide 22 (F. 8.) M * 


Vol. I. 6 N | By 


the Court cannot bail. R. 


And it ſhall be taken as gvod Bail before filing, till diſallowed by the 


Per 


But upon a Writ of Error out of B. R. the Exchequer cannot bail; for 
N. Cro. El. 


So, after a Writ of Error upon a judgment by the Barons brought in the 


got 


(F. 10.) 
1 
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miſſioners. 


authorized by the Statute to take Afidavzits in the ſame Court, 5 V. & J.. 


9 Judge, or before the Commiſſioner who took the Bail. Vide Rules and 
Orders of B. R. and C. B. 83, 1 10. 


at the next Seſſions, or Gaol-delivery, &c. Et ultra quilibet eorum Corpus i 
Bail ſhall be, that he appear de die in diem & de Termino in Terminum quouſpu 


ſhall be only bound in a Sum certain, and not Corpus fro Cor pole. 


: „ 
By the &. 4 & 5 V. & M. 4. The Juſtices of the reſpective Courts of 
Weſtminſter, or any two of them (whereof the Chief Juſtice to be one) 
may commiſſion under the Seal of the reſpective Court whom they think 
fit, other than common Attornies or Sollicitors, to take Bail in any Suit in 
the ſame Court; which Bail- piece ſhall be tranſmitted to one of the Juſ 
tices or Barons of the ſame Court, who on Affidavit by one preſent at the 
taking, and Fees, ſhall receive it as Bail de bene efſe before the Juſtices or 
Barons of the ſame Court. | | 
And ſuch Bail may be juſtified on Afidavits taken before the ſame Com. 


And the Commiſſioners may examine the Cognizors of ſuch Bail on Oath 
of the Value of their Eſtates. pi 5 
By Rules upon this Act, the Afidavit of the Bail being taken, may be 
before the Juſtice to whom the Bail is tranſmitted, or before a Commiſſioner | 


Vide Rules and Orders of” B. R. and C. B. 82, 109. 

And the Bail-piece ſhall be tranſmitted to a Juſtice of the ſame Court, 
in B. R. within eight Days, and in C. B. within 10 Days after the Taking, 
if it be taken within 4o Miles of London or Weſtminſter ; if it be above 
40 Miles in B. R. within 15 Days and in C. B. within 20 Days, or if the 
Judge be in his Circuit, preſently after his Return, Vide Rules and Order 
of B. R. and C. B. 82, 109 e 

And the Commiſſioner muſt have a Book, in which he ſhall enter the 
Names of the Defendant and his Bail, and of the Plaintiff, the Time, and 
by whom tranſmitted ; and in B. R. the Name alſo of the Defendant's At- 
torny. Vide Rules and Orders of B. R. and C. B. 83, 110. 
To which Book the Plaintiff or his Attorny may reſort, to inquire of the 
Sufficiency of the Bail. Vide Rules and Orders of B. R. and C. B. 83, 110. 

But in C. B. a Copy of the Writ, whereon Bail is required, muſt be 

written on Parchment, and upon that the Recognizance of Bail ingroſſed. 
Vide Rules and Orders of C. B. 108. . 

And the Plaintiff may except to the Bail within 20 Days aſter its being 
tranſmitted, and Notice to him, or his Attorny, of the taking. Vide Rules 
and Orders of B. R. and C. B. 83, 110. 

And upon Exception, the Defendant muſt put in better Bail, or the Bail 
given mult juſtify themſelves in Court by Aſidavit in Court, or taken before 


(G) The Manner of taking Bail. 
5 0 (G. 1.) In Criminal Caſes. 


— the Bail ſhall be bound by Recognizne, each 
I in a Sum certain, and the Principal in double, that the Principal app 


Corpore. 4 Inſt. 178. | | | 0 
If a Priſoner be brought up upon a Capias and Cepi Corpus returned, tie 


Placitum ter minetur & quilibet Corpus pro Corpore. 4 Inſt. 179. ! Bul. 4 
But if the Priſoner be bailed before the Return of che Writ, the Bl 


l Bul. 45. 5 | Bull 


5 
Bail for ſtriking in Meſiminſter-Hall ſedente Curid, ſhall be Body for 
Body. 1 Lev. 106. 3 
What Bail will be ſufficient, Vide Poſt, (K. 1, &c.) 
Bail in an Appeal. Vide Appeal, (F.—G. 4, 6, 9.) 


(G. 2.) In Civil Actions. 


In Perſonal Actions the Sheriff, Cc. on an Arreſt ſhall take Bail by Ob⸗ 


ligation in a reaſonable Sum, for the Appearance of the Defendant at the Re- 
turn of the Proceſs. Dn 


Who ſhall be ſufficient Sureties, Vide Poſt, (K. 2.) 
How an Appearance ſhall he enforced, Vide in Pleader, (B. 3.) 


And a Bond, to appear at the Return of the Writ, ought ſtrictly to pur- 


ſue the Writ; otherwiſe, it is void, if there be a material Variance. R. 
Vent. 233, 4. 2 Jon. 46, 138. Vide Pleader, (2 W. 25.) 
At the Return of the Proceſs, the Defendant ſhall give Bail to the Action. 


If Common Bail is ſufficient, he only files it; for it is no Bail till filing. 


Pr. Reg. 73. 3 

If Special Bail be required, the Plaintiff may enter a Ne recipratur with 
the Philizer, with whom the Bail ſhall be filed. C. Alt. 45. | 

If Special Bail be given in B. R. the Bail are bound by the Recognizance, 


| {but not in a Sum certain,) that if Judgment be given, and the Defendant 


do not pay the Condemnation, nor render himſelf to Priſon, tunc Debitum 
recuperatum fit againſt the Bail, Sc. 2 Cro. 450. 


But in C. B. the Bail is bound in a Sum certain to the Value of the Debt, 
or Damages in the Writ. 2 Cro. 645. Cro. Car. 481. | 

Yet the Defendant himſelf need not be bound with his Bail. R: 1 Sal. 3. 

In an Account before Auditors, the Defendant ſhall be bailed, and the 


Bail bound, that the Defendant appear de die in diem before the Auditors, 


and afterwards in Court, and if he be found in Arrear, that he pay, or ren- 
der himſelf. Lut. 49, 60. Cro. El. 82. Vide in Accompt, (E. 8.) 
If an Action be removed by Habeas Corpus into C. B. the Bail ſhall be 


bound, that the Defendant appear upon eight Days Notice and plead, and 


if he be condemned, that he fatisfy, or render himſelf, Sc. 2 Cro. 97: 
Vide Poft, (H.—I.) Loan 


. 40 Bail ſhall be given in an Audita Querela, Vide Audita Nuerela, 
4 


By the Sr. 3 Jac. 8. In Error of a Judgment in Debt on a ſingle Bond, 


or Bond for Payment of Money, or in Debt for Rent, or any Contract, no 
Execution ſhall be ſtayed, unleis the Defendant be bound with two ſuffi- 
cient Sureties in a Recognizance of double the Sum recovered, to proſecute 


the Error with Effect, and if Judgment be affirmed, to pay the Debt, Da- 
mages, and Coſts of the former Judgment, and 


to be awarded for Delay of Execution, 


And by the Sr. 13 Car. 2. 2. and 16 & 17 Car. 2. 8. In Error in other 
Actions. Vide for this in Pleader, (3 B. 12.) — 


But if the Plaintiff in Error was in Execution, the Bail ſhall not be bound, 


that he render himſelf again in Execution. R. Dy. 193. in Marg. R. 
3 Leo. 113. . 


Bail cannot be for Part of a Debt, but it ſhall be for the Whole. 1 Bul. 


197. 

And if it be for the Execution only, it ſhall be amended; and made Bail 
for the Judgment, as well as the Execution. R. 1 Bal. 107. 2 Cro. 
272. 5 T2 

$5 


If 


alſo the Damages, and Coſts 
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Dy the Sf. 5 & 6 V/. & M. 21. Common Bail ſhall be filed within 


And by the Courſe in C. B. where the Action is removed by Habta 
Corpus, Bail ſhall be given before the Action be depending in Court. 2 Cu. 


98 


Cro. El. 223. : 1 | 
I Bail be filed in one Term, and another added the next Term, it ſhall 
be Bail only of the laſt Term. 1 Sal. 100, 5 


of the Philizer, by whom the Proceſs was made. Comp. Att. 45. 5 


Allowance of the Writ, to give Notice to the Plaintiff, or his Attorny, cr 


and before what Judge, and when it will be offered. Yide Rules and Or 


SS 13 3: bk 


If Bail for one Defendant be in Michaelmas Term, for another in E 
it ſhall be amended, and made of the ſame Term; for the Plaintiff ents 
proceed upon a joint Action againſt two Defendants, upon Bail filed in f. 
veral Terms. Lat. 183. 5 TIS | 

Vide Ante, (F. 10.) 


(H) When Bail thall be filed. 


eight Days after the Return of the Proceſs, upon Pain of 51. for which 
Judgment and Execution ſhall be immediately awarded. ©” 
And the Defendant does not appear, till he files Common, or Specil 

Bail. Vide in Pleader, (B. 1.) 5 _ 
And 'till he appears in B. R. or a Committitur be entred upon the Roll, 

the Plaintiff cannot declare againſt him. Vide ibidem. 
Nor, in C. B. till he files Bail, or be brought into Court by Habeas Cy. 

pus. Vide ibidem. | 


97, 98. TY, | | ; 
And if Common Bail be not filed, the Attorny ſhall be. puniſhed, 1 Ry, 


By Wt W »H. 382 


And upon Motion it may be entred, tho' the Attorny be dead. 1 Nl. 
372. 

If Common Bail be not filed in eight Days, upon producing the Writ 
and Return, and a Certificate, that it was not filed, there ſhall be judg- 
ment for the 5/. without more, ui, Sc. 5 Mod. 392. 

Vet if Bail be filed in B. R. the laſt Day of the Term in which the Bil 
is filed, it is good. R. Hob. 70. 1 Rol. 333. A. 2 Cro. 384. 

And if no Bail be filed, it is not Error. R. Hob. 264, 5. R. Cot. 

Cro. El. 894. R. acc. 2 Cro. 568. R. Cont. Mo. 694. Semb. Cont. 


ty ©, ey 


Bail in an Action upon an Arreſt ſhall be entred, and filed in the Off 


Bail upon an Habeas Corpus, or Writ of Privilege, ſhall be entred in the 
Prothonotary's Office, from which the Habeas Corpus, or Writ of Privilege 
iſſued. Comp. Att. 45. | N 

Vide Ante, (F. 10.) 


() Bail in an Habeas Corpus. 
B* IL upon an Habeas Corpus ſhall be before Declaration. R. 2 (71, 
97. | 5 ; . 


It there be an Habeas Corpus to an inferior Court in London, or within 
five Miles, to remove a Cauſe, the Defendant ought, within four Days after 


ſuch as enters the Plaint, in Writing, of the Names and Additions of the 


5 


8 
If the Plaintiff, or his Attorny cannot be ſound, the Notice ſhall be 


be an —_ of this, before the Bail be taken. Vide Rules and Orders of 
C. B. 16. 

If there be no Exception to the Bail within 28 Days after Tender, upon 
an Affidavit of Notice, it ſhall be filed. 1 Sal. 98. Vide Rules and Or- 
ders of C. B. 16. which mentions 20 Days. 

And if it be not filed within four Days after the 28, upon a Certificate 
thereof, a Procedendo ſhall be granted. V ide Rules and Orders FC. B. 16. 

And where the Habeas Corpus is returnable immediatè, there ſhall be a 
 Procedendo, if Bail be not given within eight ſn Vide Rules and Orders 
of C. B. 16. 

Ka Fo Habeas Corpus to the Courts of London, or other infbricr Court within 
five Miles may be returnable immediate. Comp. Att. 46. Vide Rules and 
Orders of C.B. 15, 

So in all Removals by Habeas Corpus, Bail ſhall be given, if there Was 
Bail in the inferior Court. Mod. Ca. 242. 1 Sal. 98. 

So an Executor, who has found Bail in an inferior Court, ſhall find 
Bail, but not to pay the Condemnation, but for Appearance only, if the 
Plaintiff declares within two Terms. 1 Sal. 98; 

But the Bail in an inferior Court will be "good in a ſuperior; for tlie 

Party might have excepted to it there; except in Lendon. I Sal. 97. 


Habeas Corpus. Semb. 1 Sal. 9 8, 101. 
Or, if the Cauſe of Action in the inferior Court be vexatious. Semb. 
Halt, 1 Sal. 101. But this is Cauſe for Diminution of the Sum i in which 
the Bail are bound, not for  excuſing Bail. 1 Sal. 102. 

So, if Bail is not given in eight Days after the Habeas Corpus allowed, a 
Procedendo ſhall be awarded by the Barons at any Time before Bail. 


Ball in an Audita de 
Vide Audita rs (EB. 4) - 


6 mbar Bail hail be ſufficient, | 


« K. 1 3 1 Criminal Caſes. 


J* Criminal Caſes, the Bail ſhall be in a Sum certain, or n ho 
Corpore. Hal. P.C. 97. 


will 1 
And therefore, there ought to be two at leaſt. H. P. C. 97. But uſually 
there are four. Pr. Reg. 68. 97 | 0 5 
And in Felony they ſhall be Subſidy Men. H. P. C. 97. 
And the Sum ſhall be 401. at leaſt. H. P. C. y. 


But a Juſtice of Peace may take Mone as a Pledge for th wth 7 
the Peace. Cro. Car, 446. © A * 


1 the Chief Clerk in the inferior Court, or his De puty; and there ſhall 


80 an Executor may be excuſed without Bail, tho' the Removal be by 


By the Sf. W. 1. 15, That ſhall be ſufficient Bail, for which the Sheri 


Vor. I. 8 60 T (K, 2.) In 
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(K. 2 3 In Civil Actions. 


By the St. 23 E. 6. 10. The Sheriff, Sc. ſhall lett to Bail, upon rez. 
ſonable Sureties of ſufficient Perſons, having ſufficient in the ſame County 

And therefore, the Sheriff ſhall take ſufficient Sureties for his Indemnity, 
Cro. El. 624. 

Yet if he takes only one Surety, it is good. Per Poph. Cro. El. 624, 
R. Cro. El. 672, 808, 852, 862. Cro. Car. 446. 

And if the Bail fovear that they are ſufficient, and afterwards confeß 
that they were not ſo 1 in Court, they ſhall be put in the Pillory. Cro. Ca. 
146. 

So, if the Sheriff takes Bail, who has nothing within the County it i 
at his Peril, and the Bail ſtands. R. Cro. El. 808, 8 52, 862. 

So, Bail, given to the Sheriff, will be 8 Bail to the Action. 1 
Sal. 5 
TH Court may accept Money depoſited, in lieu of Bail. Pr. Rep. 66, 

But an Infant ſhall not be accepted for Bail. Pr. Reg. 68. 

* or a Perſon, _— claims Privilege ; as, a ah in 18 180% 


in 


fo 


(k. z) The Sum i in Bail, taken upon the” St. 23 ; E. 6. 10. ſhall be proportioned 
mon Bal to the Cauſe of Action. 1 Mod. 16. 
a By the St. 13 Car. 2. 2. The Bail for Appearance ſhall not be bound 
in a Penalty above 40. if the Cauſe of Action be not particularly expreſſed. 
Before that, it might be to any Sum the Sheriff pleaſed. R. 2 Cr. 18, 
And upon Appearance, Common Bail ſhall be taken, unleſs the Dub be 
above 100. Pr. Reg. 72. 
Or, in Debt of a greater Value, if the Defendant be not taken, but ſurren- 
ders himſelf upon the Exigent. Sal. 496. 
Or, appears upon a Summons, Attachment, or Diſtreſs. - x Mod. 236. 
Or, upon a Super ſedeas quia improvide. 
So, by the Sf. 12 Geo. 29. in any Proceſs, where the Cauſe of Adion 
amounts not to the 10/7. and in inferior Courts, where it amounts not to 
405. 
Or, if it amounts to more, if there be no Affidavit of the Cauſe of Action. 
So there ſhall be common Bail, in Debt upon a penal Statute. R. Tel. 53: 
Or, in an Information upon a penal Statute, generally, Per Holt. 
So, 1 in Debt, the Defendant ſhall be diſcharged upon Common Bail, _ 
avit, that 10. is not due, if the Plaintiff cannot deny it, or 
. Plaintiff is in Priſon upon an Eſcape Warrant, Sc. Mod. Ca. 63. 
So, in Error by an Executor, of a Judgment againſt his Teſtator, he ſhall 
not find ſpecial Bail within the S. 3 Jac. 8. . 
Or, of a Judgment againſt himſelf. R. 2 Cro. 350. Cro, Car. 5 
Litt. 3. 1 Sid. 183. Vide in Cofts, (B.) | Foo” 
© So, in an Action againſt an Executor, or Adminiſtrator. Pr. Reg. bb. 
3 Bu. 317. Tel. 53. Litt. 81. 2 Brownl. 293. | 
Or, againſt an Heir. 2 Jon. 82, 2 Lev. 204. | 
Tho” it be upon an Habeas Corpus for removing the Cauſe out of an , 
ferior Court. R. 1 Sid. 418. ' Cont. Litt. $1, 1 Ay 245. But R. 4 
0 ; I Lev, 268. 2 Lev. 204. R. 2 Jon. 82. 
= Or, againſt Bail in another Action. n 
= | Or, againſt a privileged Perſon ; as, an Attorny, Ge. 1 Mod, 10. 
Mod. 181. 2 Brownl. 134: Sal. 644 N + 
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Otherwiſe, if an Attorny be ſued by Original. 2 Brownl. 134. 
So, where the Damages are uncertain ; as, in Treſpaſs, generally. 
Hanſ®*. Introd. 2. 
Action upon the Caſefor Slander; and, generally, in other Actions _ 
the Caſe. 1 Sid. 183. 
Ejectment. Hanſ*", Int. 2. 
Action for Battery. 1 Mod. 2. 
Or, in Account, till Judgment quod computer, R. I Lev. 300. except 
in ſpecial Caſes. Ney 28. 
Or, in an Action upon a Bond given upon a Replevin. 1 Sal. 99. 
In a Replevin, or Homine Replegiando, where the Defendant — be- 
fore the Capias in Withernam. Sal. 582. 
If he appears gratis, tho an Elongata be returned. Sal. 583. 
And there ſhall not be ſpecial Bail by Reaſon of an Ac etiam, where it is 
not requirable upon the Merits of the Cauſe. 1 Sid. 183. 
So there ſhall be Common Bail, where the Plaintiff was formerly non- 
ſuited for Default of a Declaration. Per Holt. 
Or, if the Plaintiff does not declare within three Terms after Appearance. 
. Reg. 65, 71. 1 Mod. 25. 
Common Bail may be filed at any Time before the Roll be marked for 
ſpecial Bail. Pr. Reg. 67. 


But where the Debt, or Damages in an Action of Debt, Detinue, Treſ- ( K. 4.) | 
paſs for taking of Goods, Action upon the Caſe, (except for Slader,) a- * _ 
mount to 201. Special Bail ſhall be required. 
| So, in Debt to 10/. or more. Pr. Reg. 72. 
So, in Debt upon Bond. 
| Tho' it be dated twenty Years before. 1 Sid. 63. 
Tho' there was a Compoſition with other Creditors, which binds the 
Plaintiff if well made; for perhaps it was not regularly made. 1 Sal. gg. 
| .  The' the Obligation was by Dureſs, or upon an uſurious Contract, for 
that ſhall be tried. 1 Sal. 100. 
Or, for Money won at Play. 1 Sal. 100. 
So, if a Defendant be outlawed, Special Bail ſhall * * before 
Error allowed for reverſing it, by the S. 31 El. 3. R. Litt. 301 
But by the $4, 4 C 5 V. & M. 18. Special Bail before Reverſal of the 
Outlawry ſhall be a only where the Court directs, | 
And if Special Bail was required before the Outlawry, it ſhall now be ſo 
afterwards ; otherwiſe, not. Sal. 496. 
So, if an Executor or Adminiſtrator has been guilty of a Devaſtavit. 
3 Bul. 317. 1 Sid. 63. 1 Lev. 39, 245. 1 Sal. 98. 1 Vent. 365. 
So, if there be a general Judgment againſt an Executor or Adminiſtrator, 
and he brings Error ; he ſhall find Special Bail within 3 Fac. 8. R. 1 Sid. 
368. 1 Lev. 245, 
So, where a Cauſe is removed by Habeas Corpus, or Certiorari, Special 
Bail ſhall be given. 1 Lev. 268. FE. 
Tho? the Cauſe of Action be of leſs Value, than requires Bail in the 
{ſuperior Court. 1 Lev. 268. | 

So, where the Plaintiff bas Privilege; as, an "El &c. Pr. Reg. 
68. But now an Attorny that ſues for Fees ſhall not have Special Bail; if 

the Cauſe of Action does not otherwiſe require it, Pr. R. 74. By the Se. 


13 Car. 2. 2. Upon an Arreſt b Attachment of Privile : 
Ione above $ mm | Jy ge, Bail may be re 


8 


* 
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giant Special Bail: As, in Battery, if it appeare to be outragious, Pr, Reg, 


Sid. 63. 


Sal. 100. 


may be admitted to Special Bail. Sal. 581, 2. 
bond for Appearance ſhall not be diſcharged, till Special Bail be given to tie 


on the Proceſs, and the Sheriff ſhall take Bail for no more. 


| Defendant, or his Attorny ſhall give Notice to the Plaintiff, or his Attorny, 


20 Days; and the Exception ſhall be entred with the Clerk of the Erro 


8 
So, where the Damages are uncertain, the Juſtices at their Diſcretion may 


72. 1 Sid. 276, 307. 
In a Conſpiracy, or, Falſe Impriſonment. 
In Slandering of a Tie, or, Scandalum Magnatum. Ray. 74 2 Mi 
215. R. 3 Mod. 4 
In other 1 Io the Caſe. Semb. 1 Sid. 276. 1 Lev. 39. 
In Covenant, the Bail ſhall be Proportioned to the Breach aſſigned. | 


So, in Debt upon Pond for Performance of Corenatits, - : I did. 63. 1 


So, a Priſoner diſcharged by the Stat. of Inſolvent Debtors, ſhall find 
Special Bail, if he be afterwards arreſted for a Sum above 100 J. R. Mad. 
Ca. 301. 

So, after a Capias in Wi thernam, if the Defendant plead Non cepit, he 


So, if the Principal does not appear at the Return of the Proceſs, the Bui. 


Action. 1 Sid. 386. 

So in Debt u — a Recognizance of Ball, 8 n Bail ſhall be given, 
Per 2 1 

By the St. 12 Geo. 29. In an Action above 100. the Plaintiff ſhall make 
Affidavit of the Cauſe of Action, and the Sum ſworn to ſhall be * 


If the Plaintiff requires Special Bail, he ought to give Notice of it tothe 
Defendant's Attorny. Pr. Reg. 70. 

And Notice by his Attorny is wußten, tho the Roll be not marked, 
Pr. Reg. 71. 

And if no Notice be given, nor the Roll marked before Common Bail 
filed, Special Bail ſtrictly cannot be required, Pr. Reg. 73. 

And the marking the Roll was. only to ſhew the Value of the Action, 
which did not appear in the Latitat; but now, fince the Sr. 13 Car. 2.2. It 
is not neceſſary; for it is now expreſſed i in the Ac etiam. Pr. Reg. 74. 

And now, if it appears by the Ac etiam that ſpecial Bail is required, the 


of the Names, Abode, and Vocation of his Bail. Mad. Ca. 24. 
After Notice, the Plaintiff has 20 Days to make Exception to the Ball, 
Mod. Ca. 24. 1 Sal. 98. 
If he does not except to, or does accept the Bail, the Attorny who put it 
in ſhall file it in 20 Days after Acceptance, on Pain of 40s. By Rule Inn. 
13 Car. 2. B. R. Vide Rules and Orders of B. R. 26. 
If he takes Exception, the Defendant muſt juſtify them in Court, i 
9 them within a convenient Time upon Nodeez for the Court requires 
an Affidavit of Notice, but there is no ſet Time for. it. Mod. Ca. 24. 
7 +BY Conſent, the Defendant may juſtify them at a Judge s Chamber 
od. Ca. 24. 
So in Vacation, for Neceſſity; but then he ought afterwards to u 
them in Court the next Term. Mod. Ca. ag f 
So in Error, the Defendant ought to except, and give Notice thereof in 


Mod. Ca. 230. 
And he ſhall alſo ſerve a Rule before Execution. * Ca 230. 


TE CO C 


Rule given to bring in the Body. Compl. Att. 311. 


is ſufficient, as well as, quod habuerunt, R. 2 Sand. 60. 


. 


(K. 5.) Remedy for inſufficient Ball. 


By the S?. 23 H. 6. 10. If the Sheriff returns a Cepi Corpus, or Reddidit ſe, 
he-ſhall have his Priſoner at the Return Day, as before the Act, 

And if he has not, the Sheriff ſhall be amerced 17 Court, upon a 
I Sal. 99. 

The firſt Amerciament ſhall be 40 5. And if he has not the Body then, 
the Plaintiff ſhall have an Habeas Corpus. Comp. Att. 311. 


If he does not return the Habeas Corpus, he ſhall be amerced. Comp. 


Aff. 311. 
If he returns Languidus in Perſond, the Plaintiff ſhall have a Duces tecum 
licet languidus. Comp. Att. 311. : 


If he ſtill makes Default, the Amerciaments ſhall be encreaſed, and 


repeated toties quoties, and ſhall be eſtreated into the Crown- Office, and ſo 
into the Exchequer. Comp. Att. 311. 


If there be an Exception to the Bail, and they be not juſtified, there ſhall 
be an Amerciament againſt the Sheriff, notwithſtanding the Bail. 


Tho' the Bail to the Sheriff be offered to the Court. Per Holt, Mod. 


Ca. 122. e : 
But the moſt uſual way is, that the Sheriff aſſigns the Bail bond to the 
Plaintiff. „„ pe | „ 
And by the Sr. 4 & 5 Ann. 16. At the Requeſt and Coſts of the Plain- 
tiff he ſhall aſſign it to him, by indorſing it under his Hand and Seal in the 


| Preſence of two Witneſſes, which may be without Stamp, ſo as it be 


ſtamped before ſued; and when forfeited the Plaintiff may ſue it in his own 


Name, but the Court may by Rule give Relief to the Plaintiff or Defendant, 
or to the Bail as is reaſonable ; which Rule ſhall be in the Nature of a De- 


feazance to the Bail-bond. ng 

And after the Aſſignment accepted, the Plaintiff ſhall not proceed with the 
Amerciament againſt the Sheriff. Per Holt, Mod. Ca. 122, 
But an Action upon the Caſe does not lie againſt the Sheriff for taking 
inſufficient Bail; for by the Statute he was compellable to take Sureties. 
R. 1 Rol. 92. I. 50. 93. J. 25. 807. J. 50. R. Cro, El, 624, 460. Ms. 


428. R. 2 Sand. 60. R. 1 Sid. 23, 439. R. 1 Mod. 244. 2 Mod. 83. 


R. 1 Lev. 86. ä 


Tho' the Defendant does not appear at the Day. Per Holt, Mod. Ca. 


122. c 


Tho' the Party will not accept them. 1 Sal. 99. 25 
Vet if the Defendant demurs to the Declaration in ſuch Action, it will 


be againſt him; for it is a private Act, and the Defendant ought to plead 


the Statute, and that he took ſufficient Sureties purſuant to it. R. Cro. El. 


| 460. Mo. 428. Semb, Cro. El. 624. R. 2 Sand. 155. R. 1 Sid. 23, 


439. R. 1/ent.' 55, 85. | 80 
And in ſuch Plea the Sufficiency of the Surety is not traverſable. R. 


I Mod. 228. 


And an Averment in theſe Words, (iiſdem A. & B. Babentibus ſuficientia, 


So an Action for an Eſca 


I Mod. 228. | 

So an Action does not lie againſt the Sheriff by the Bail, for taking him 
as Bail, when he had no Freehold. R. Mo. 6 36, | 

And, tho? the S. 23 H. 6. ſays, that Bonds in other Form to the Sheriff, 
by Colour of his Office, ſhall be void, yet a Bond by Sureties, who are not ſuf- 

3 | 6 P | ficient, 


23 


3 pe does not lie againſt the Sheriff, if he take 
mnſufficient Bail, whereby the Defendant goes at large. R. 2 Mod. 180. 
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** L. 
ficient, is not void by this Statute; for it only avoids Bonds taken in other 
Form than the Stattite 'preſcribes, not different in Matter. Semb. Cont. (y, 
El. 672. R. acc. Cro. El. 808, 8 52, 862. Mo. 636. b 
Vet a Bond to appear in a Plea, or at a Place, different from the Return 
of the Writ, is void. R. 1 Vent. 233, 4. Vide Pleader, (2 W. 25.) 

80, if the Judges in an inferior'Court take inſufficient Bail, an Action upon 
the Caſe does not lie againſt them; for they do it as Judges, and not as Gaoler 
tho! they alfo have the Cuſtody of the Gaol. R. Hut. 120. 3 

But if the Bail in the inferior Court, upon an Habeas Cor pus to remove the 
Caufe, prociire others whom they know to be inſufficient, to be Bail in the 
Superior Court, an Action upon the Caſe lies againſt them. R. Cu. E, 
714. Vie in Action upon the Caſe. for 'Dettipt (A. 4.) 


(K. 6.) Refnedy for réfuſitig Bail. 
But if à Man tefufe Bail, when he ought to take it, an Action upon the 


Caſe lies againſt him. R. 'C#o. Car. 196. R. 2 Mod. 31. R. 1 Ia 

So an Action upon the St. 23 H. 6. 10. for 40 J. by any one Qui fam, 
Oe. G. A -76. 1 8 

Or, an Action upon the fame Statute for treble Damages, by the Party 
ut a Refuſal of Bail does not ſubject him to a falſe Impriſonment. N. 
Co. Chr. 196. R. 1 5 i — 
And there ſhall not be an Action upon the Caſe againſt the Bailiff who 
refüſcs, But againſt the Sheriff, 2 Mod. 32. l 


(L) At What Wime Wall ſhall be allowed. 
'ATL may be giveh generally, upon an Appearance by the Defendant, 
w Jo by 4 the Defendant comes in Cuſtody, generally, he ſhall not 
be admitted to 5 


il, till the Return of the Writ. 5 
As, if he be taken upon a Capias in Withernam in an Homine replegiand,, 
he ſhall not be bailed till the Writ be returnable, and a Declaration de- 
manded, and Non cepit pleaded. R. Sal. 583. 5 

So in an Appeal, the Defendant ought not to be bailed till the Return of 
the Writ. Sal. 582. Con Trp | 


— 


(ö) How far the Bail ſhall be Uable. 
IF Common, or Special Bail be given in B. R. by the Courſe of the Court 
it wall be Common Bail to any other Action againſt the ſame Deten- 
TI in the fame Term. 4 Ist. 179. 2 Cro. 449. 1 Mod. 16. 2 Shy, 
* N *—.— n= 
So, if Bail be fiſed the 'laſt Day of the Term in B. R. and the Bill be 
3 of the ſame Term, the Bail ſhall be liable upon it. 1 RI. 333. 
So the Bail ſhall be liable, tho' the Plaintiff does not declare within tue 
Terms, Where he wWas ſtayed by Injunction, if he declares after the Injunc- 
tion diſſolved. R. 3 Mod. 274. * 
| 9 


5 * T7 


80 Bail in B. R. being general, and not for: a dum certain, ſhall be liable 


for the whole Condemnation, tho' the Bail to the Sheriff was for a leſs Sum. 
Per Pemb. Ch, Tuſ. and Secondary. Skin. 70. 

If Judgment in the original Action be for the Defendant, and aſterwards 
reverſed in Error, the Bail in the original Action will be liable, as well às if 
the firſt Judgment was for the Plaintiff, R. 2 Cro. 95. Dab. 2 Jon. 9b. 

And the Bal is not diſcharged by Rethoval of the Record by Writ of 
Error. R. Mo. 8 50. 

If there be Bail in an inferior Court, and afterwards the Catiſe is temiovell 
by a Habeas Corpus, and Bail filed in B. and then remanded by Procedendo 
the fame Term; the Bail in'the inferior Court will be liable, as if it never 
was removed. D. cant. generally. 1 Sid. 313. R. Cont. 2 Cro. 203. Ni. 
120, Bro. Mainprixe 6. But it was R. acc. 2 Cro. 363. and ſaid there, 
that Bro. ſhall be intended, where the Procedendo was not the . Perm. 
R. Mo. 836. 2 Bul. 286. Acc. 1 Rol. 64. 


00 To what they ſhall not be liable. 


UT if a Cauſe be removed by Habeus Corpus, all afterwards remanded 
by Procedendo in another Term „the Bail bels in de diſcharged. 
R. 2 Cro. 363. 2 Bul. 286. 
Or, if it be remanded after the Bail below diſcharged. Nel. 120. 
80 Bail! in an original Action ſhall not be charged with Coſts in a Writ of 


| er if the Judgment be affrmed. R. 1 Nol. 335. 4, 40. R. 2 Co, 6- 36. 


R. Cro. El. 587, 8. 
Nor, the Bail upon Error in B. R. of a Judgment in C. B. for the Coſts 


in Error in Parliament upon a Jud ment iffrmed | in B. R. 1 Sal. 97. for 


the Party ſhall give new Bail upon Error in Parliament. 2 Fd. Ca. 79. 

So, if Bail be given in a Suit Th A. againſt B. they ſhall not be charged, 
if A. declares againſt B. and another jointly. R. 2 Jon. 188. 

So, if three Men bring an Action, and the Defendant puts in Bail at the 
Suit of four, they cannot declare. D. 1 Med. 5. 

So, if the Party for whom Bail is entred be miſnamed, the Bail ſhall not 
be charged. Semb. Cro. El. 223, (458, 9.) Me. 407. 


Or, the Declaration and Judgment be for a larger Sum than was con- 


tained in the Ac etiam. Mod. Cu. 266. 1 Sal. 102. 


So, if thete be Bail in an Action in Comitatu Bburum, upon which the 


Plaintiff declares in Comitatu Civitatis Eborum ; tho' the Judgment be right, 


and the Action for the fame Sum, and againft the ſame Perſon for whom 


Bail was given, the Bail ſhall not be liable. R. 3 Lev. 2355. 
So, in an Action againſt A. and B. if Bail be given by A. in MI. 


chaelinas Term, and by B. in another Term, they are hot chargeadle. 
Semb. Lat. 183. 


Miſpriſion in the Bail-piece, or Reddidit ſe, ſhall not be aiticnded to be 
conformable to the Writ. Md. Ca. 309 


2040 the Declaration may be uuntindes, to make it agreeable ito the-Bail, 
0 407 


o) What will de a Bieath of the Recoghicance. 


= after a Bail-bond for Appearatice, the Principt ſurtenders himſelf to 
Cuſtody before the Day for Appearance, but afterwards Ades not A pprar, 
the Bail ſhall not be 5 Semb. 3 Mod. 88. 


$11 
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B A CE 
If there be Bail in C. B. and afterwards removed to B. R. and Debt there 
upon the Recognizance, it is ſufficient to ſay, that the Principal did it 
e Bs to the Fleet, without ſaying, nor to the Marſhal of B. R 
2 Cro. 98. | 5 | _ 
If the Plaintiff in Error does not take out a Scire facias ad audiengyy, 
Errores, the Bail forfeit their Recognizance; for they are bound, that the 
Plaintiff do proſecute the Error with Effect. R. 1 Rol. 337. J. 5. 
Or, if he takes out a Scire facias, but does not deliver it to the Sheriff 
100 337 7. | 
Or, does not aſſign Errors. R. 1 Sid. 294. . 
If a Man, bailed upon an Inditment, ſurrender himſelf to the Flze in 


Diſcharge of Bail in an Action, and is afterwards removed by Habeas Cyr- 


pus to B. R. and there eſcapes; the Bail ſhall not be excuſed, unleſs he 


was ſurrendred in Diſcharge of his Bail upon the Indictment. 1 Sal. 105. 


(P) What not. 


UT if the Party appears at a ſubſequent Day in the ſame Term, the 
D Bail-bond is not forfeited. R. 1 Brownl. 74. ts 
Tho' the Iſſue be upon Comperuit ad diem. 1 Brownl. 74. 
So, if the Condition be for an Appearance at Weſtminſter, and the Term 
being adjourned to Sf. Alban's before the Day, he appears there, R. 


Mo. 430. 


So, if he puts in Common Bail, he ſhall plead Comperuit ad diem. 1 
Sal. 8, . | 


0 How the Bail ſhall be relieved, 
| (Q. 1.) By Act of the Court. 


F Bail be given, where the Party bas the Privilege of an Inſolvent 
Debtor by the Statute, the Bail ſhall be thereby diſcharged upon Motion. 


Med. Ca. 22. 


So, where the Bail have continued for many Years, upon a Cauſe removed 
by Habeas Corpus, without Proſecution, they may be diſcharged. Pr. 


Reg. 65 


So if the Plaintiff does not declare within two Terms after Bail filed, 
the Bail may be diſcharged. Semb. Pr. Reg. 65, 71. 1 Mod. 25. 3 
Mod. 274. p | 
| 8 if the Plaintiff was ſtayed by Injunction in (Sancery. K. 

Mod. 274. . | 7 
I So, if the Bail be oppreſſed by irregular Proceeding, the Court upon Mo- 
tion will relieve them: As, if the Proceeding be before the Eſſoin Day of 
the Term next after the Term when the Proceſs was returnable ; for the 
Defendant had all that Term to give Bail, and if he gives it before, the 
Plaintiff may take an Aſſignment, but he ſhall not proceed before. Mod. 


"Ca. 115.” 


So by the S. 4 & 5 Arn. 16. If an Action be brought on a Bond - 
other Security by the Bail after an Aſſignment to the Plaintiff, the rf 


Rule may give Relief to the Defendant, or the Plaintiff in the orig! 


tion, or to the Bail; which Rule ſhall be in Nature of a Defcazance to ſuch 


IG, or other Security. | 1 8 80 © 
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Go, after Proceeding againſt the Bail, if the Defendant will accept a De- 

claration in the original Action, and plead to Iſſue, and all this before Trial 

loſt, upon Payment of Coſts, the Proſecution againſt the Bail ſhall be 

ſtayed. | | 

But in ſuch Caſe the Defendant ſhall plead in Chief, and not in Abate- 

ment. Sal. 519. | 

If a Judgment be given by the Defendant, to indemnify his Bail, Execu- 

tion ſhall not be taken out till the Bail are damnified, tho' the Debt is 

not. paid. Med. Ca. 77. To g 


(Q. 2.) By Surrender of the Principal. | 


So, if the Principal ſurrender himſelf in Diſcharge of his Bail after Judg- Oi 
ment, and before a Capias againſt him be returned and filed, the Bail are * — - 3 
excuſed in C. B. as well as in B. R. I Leo. 58. | 8 8 
And may enter an Exoneratur upon the Bail Piece; for till ſuch Entry Yide Pof 
the Diſcharge of the Bail is not compleat. 1 Sal. 98. (R. 3.) 
So, if he ſurrenders himſelf after the Return of the Capias filed, before 
Return of the Scire facias againſt the Bail, it is ſufficient. R. 1 Rol. 333. 
J 40 to 50. 334. l. 22. 2 Bul. 260. Lat. 150, 1 Brownl. 66 
Tho' a Writ of Error was brought, and determined before the Capras 
awarded. R. 1 Rol. 333. l. 55. Poph. 186. 5 
So, if the firſt Scire facias be returned Nichil, and the Bail bring in the 
Principal in the Morning of the Return Day of the ad Scire facias, or be- 
fore, it is ſufficient. R. 1 Rol. 334. l. 10. Pr. Reg, 64, 72. R. Cont. 
Mo. 8 50. 3 Bul. 182. R. acc. 2 Rol. 367. Cre. El. 618. Cont. Cro. 
El. 738. R. acc. 2 Cro. 109. Litt. 194. Jon. 139. - 
Tho' the Surrender in the Morning was only to the Tipſtaff, and he be 
not brought to a Judge, nor committed to Priſon till poſt Meridiem. R. 
1 Rol. 334. J. 30. 
And if there be an Entry of the Commitment upon the Return Day, 
tho' it was not entred till afterwards, and it appears only by Examination, 
that it was in the Morning, yet it is ſufficient ; for the Record being, that 
he was committed ſuch a Day, the Court will intend it in the Morning, to 
fave the Bail. R. 1 Rol. 334. J. 35. 
And tho' the Bail appear at the Return Day by their Attorny, yet the 
Surrender may be accepted. Semb. 2 Rol. 367, 382. 
If there be a Surrender of the Principal, tho' he has Privilege, the Bail 
ſhall be excuſed, R. Litt. 194. ies „ 
If the Principal ſurrender himſelf in Diſcharge of his Bail in B. R. or be 
brought in by the Bail, after a Writ of Error pending in the Exchequer, 
| which is a Superſedeas, and the Principal cannot be committed in Execution 
| by the Court, yet the Bail are excuſed, and the Marſhal of B. R. ſhall detain 
him in Priſon as a Pledge, till 3 be affirmed, or diſaffirmed. R. 1 Rol. 
335. J. 5. + R. Mo. 850, 853. R. Cont, Lat. 149. Agr. 3 Mod. 87. R. 
Jon. x38. Ray. 1ooĩĩoovʒ 85 | 
2 3 in B. after Error brought, and there allowed. 1 Nu. 334. I. 40. 
0b. 116. | 
But in B. if the Record be not removed before the Return of the Writ 
of Error, the Principal may ſurrender himſelf in Diſcharge of the Bail. 
R. Hob. 116. ; Po 9 85 | 
So, if the Defendant be taken by an Extent at the Suit of the King, he 
may be brought by Habeas Corpus, and ſurrendred in Diſcharge: of his Bail 
for the Suit there was prior to the Extent. R. 1 Sal. 35%, t 
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has equal Advantage in Debt, as in a Scire facias. Mod. Ca. 132. 2 My 


ſhall have the ſame Rule, as they would have in C. B. Mod. Ca. 132. 


(Q. 3. 
wind 


I Kal. 392. D. 3 Med. 87. 


(2. 4.) 
How the Sur- 
render ſhall 


be recorded, 


the Office writes, Reddidit ſe, upon the Bail-piece, which diſcharges it. Pr. 


tual, as if the Lefendant had rendred in Court. 


B A I L. 
If the Defendant be in Cuſtody by an Eſcape Warrant upon the 5; 
1 Ann. 6. The Bail may have a Writ to the Sheriff, &c. to detain him in 
Diſcharge of the Bail, who ſhall return the Receipt of the Writ, and whe. 
ther the Defendant be in his Cuſtody, on Pain of 50 J. and on ſuch Re. 
turn a Reddidit ſe ſhall be entred on the Bail Piece, which ſhall be as effec. 


So Debt ſhall not be ſued upon a Recognizance in B. R. againſt Bail, ir 
they ſurrender the Principal in eight Days after full Term; whereby the Bal 


Ca. 340. 
80 in C. B. 2 5 
And if there be an Action in B. R. upon a Recognizance in C. B. the Bal 


So in Debt upon a Recognizance of Bail, the Bail ſhall have Advantage 
of the Surrender at any Time before the Return of the Latitat. 1 Sal. 10l. 
Carth. 515. „5 l 

If the Principal ſurrender himſelf before the Return of the Scire facia, 
but does not give Notice to the Plaintiff, nor enter an Exoneratur upon the 
Bail Piece, and upon a Scire fect there is Judgment againſt the Bail, they 
ſhall not be aided upon Motion, without an Audita Querela, R. 1 Hal 
N 


But a Surrender after the firſt Scire facias returned Scire feci, and filed, 
is too late. 1 Rol. 334. J. 5. x ” 

Or, if the firſt Scire facias be returned Nihil, in the Afternoon of the 
Return Day of the 2d Scire facias. 1 Rol. 334. J. 30. Yet 05. 
El. 618. ſays, that a Surrender before Judgment in the 2d Scire facias is 
ſufficient. 885 | |; | = 
So a Surrender after a Plea to the 2d Scire facias is too late, and cannot 
be made without the Conſent of the Plaintiff. R. Pal. 392. 

So after Error brought, the Surrender of the Principal does not diſcharge 
the Bail in Error; for their Recognizance is, fo proſecute the Writ of Errir 
with Effect, or pay the Condemnation with Coſts. R. 2 Cro. 402. 3 Bul. 191. 
et after Execution againſt the Bail, the Principal was accepted in Di- 
charge of the Bail; where it appeared, that the Principal abſconded before 
by Covin between him, and the Plaintiff, R. 1 Bul. 43. | 


If the Defendant ſurrender himſelf in Diſcharge of his Bail, it ought to 
be entred upon Record. 1 Rol. 337. l. 10. Hob. 210. Tx 
And therefore, if a Surrender be pleaded, he ought to conclude, ?hat be 

is ready to aver it by the Record. Lat. 149. Hob. 210. Mo. 888. 
And the Entry ought to be, quod reddidit ſe in Exonerationem Manuci- 

forum ſuorum. Hob. 210. | — 3 
And if the Entry ſays, that the Surrender was in Court die non Furidic, 
it is void. 1 Rol. 392. Popb. 1866. Cain | - 

And upon a Certificate, that the Defendant is in Cuſtody, the Maſter oe 


Reg. 64. | | : 2 at 
Otherwiſe the Bail would be charged, tho” the Defendant be in Erin: 
Pr. Reg. 64. W Dep . 
So, if the Bail ſurrender the Principal after the Return of the Capid, 87 
Judge's Chamber, and he eſcape before he has continued two Days in 
tody, the Bail ſhall not be diſcharged. Mod. Ca. 238. 


rs 


2 


3 BEG Z 515 
So, if they do not give Notice of the Surrender to the Plaintiff, they ſhall 

pay the Charges of the Plaintiff thenceforwards, before their Diſcharge. 

Mod. Ca. 238. = : 

But the Surrender will be good, tho' no Notice be given, Mod. Ca. 

238. 3 | 

. tho' he eſcape, or be reſcued after being two D:ys in the Cuſtody 
of the Marſhal. Mod. Ca. 239. 1 

So, if he eſcape at any Time after the Surrender, before the Return of the 

Writ. Mod. Ca. 238. | | 

If the Plaintiff, or his Attorny, be in Court at the Time of the Surrender, 

he ought to declare his Acceptance, or Refuſal to take him in Execution, of 

which there ſhall be an Entry upon the Record. 1 Rol. 337. I. 15. Heb. 

$10. FY., Rex. 00. Co. El. 22, 1 Lev. $9. | 

If they are not in Court, he ſhall be committed till the Plaintiff or his 

Attorny be ſummoned to make his Election. 1 Rol. 337. I. 20. Hob. 210. 

2 Rol. 367. Mo. 888. f 

If they are dead, a Scire facias ſhall go againſt the Plaintiff's Executor, or 

Adminiſtrator, to make Election. 1 Kol. 337. l. 25. Per Hob. 210. 

And, whether the Plaintiff, or his Attorny accept, or refuſe, ſhall be 

| entred upon the Record. Hob. 210. Mo. 888. 19 955 

And ſuch Refuſal does not bar the Plaintiff of his Execution by Capias 

ad Satisfaciendum afterwards. Per Hob. 2 10. 


(Q. 5.) By the Death of the Principal. 


If the Principal die before a Capias againſt him, the Bail ſhall be excuſed, Yide Pop, 
R. Hutt. 47. Mo. 432. Cro. El. 597. „„ 
So, if Error be brought after Judgment before a Capias, and the Principal 

die pending the Error. R. Hutt. 47. Dub. Lat. 149. 8 

. So, if the Principal die before a Capias againſt him be returned and filed, 

the Bail ſhall be excuſed. 1 Rol. 336. J. 15, 25. 449. J. 40, 45, 53. 450. 
C | — „ 
But the Death of the Principal, after a Capias againſt him returned Non 

eſt inventus, and filed upon Record, does not excuſe the Bail, tho' he died 
before a Scire facias againſt the Bail, and if the Bail had then brought in the 
Principal, they would have been diſcharged. R. 1 Rol. 336. J. 15. R. 

Mo. 775, 6. R. 2 Cro. 165. 1 Rol. 450. J. 5. Jon. 139. 2 Jon. 228. 

So the Death of the Principal before Judgment againſt him, is of no 
Avail ; for the Bail ſhall not take Advantage of the Error in the firſt Judg- 
ment. Per Gawdy; Wray Cont. 2 Leo. 101. 8 . el eh 


(Q. 6.) If the Debt be fatisfied by the Principal. . 


So, if the Principal pay the Sum recovered againſt him, after Judgment 7 p, 
or before, the Bail ſhall be excuſed, 2 Lev. A 4 Cro. El. 1 Kin ow G. 6 
As, if he pay it to the Sheriff, being taken upon a Capias ad Satisfacien- 
,... 5 3 
So, if Error be brought and pending that, the Principal pays the Debt ; 
the Bail in Error ſhall be excuſed, tho' the Judgment be afterwards affirmed. 
Cont. 1 Rol. 335. I. 10. If he releaſe the Debt. Acc. Poſt (Q. 7.) 
But if the Principal after Judgment pay a leſs Sum in Satisfaction, and 
the Plaintiff accepts it, the Bail are not diſcharged ; for a leſs Sum cannot 
be a Satisfaction. R. 2 Lev. 212. R. 1 Nl. 335. I. 5o. IG 


So, 


= ST 3 TT © 
8⁰ if chere be judgment againſt A. in Treſpaſs i in B. R. and Judgment 

againſt B. for the ſame Treſpaſs in C. B. the Bail for A. in B. R. upon 2 

Scire facias againſt them, cannot plead the Judgment againſt B. and Satif. 

faction thereupon. R. 1 Rol. 335. l. 25. 

So it is no Plea, that the Principal has paid after Judgment, if they do 

not ſhew a Payment upon Record. R. Cro. El. 132. 


Otherwiſe, if they plead — before the Day in the Recognizane. 
8 EI. 22 3. 


(. 7. ) If ; it be lets, or diſcharged. 


80, if the Plaintiff in the original Action after Judgment releaſes the Debt 
and all Judgments, Executions, and Demands to the Defendant, the Bil 
ſhall be excuſed. R. 1 Rol. 33 6. J 35. 
So, if after Judgment and Errer brought, and before judgment affirmed, 
the Plaintiff i in the original Action releaſe the Debt to the Defendant, and 
afterwards the Judgment be affirmed ; the Bail in the Writ of Error ſhal 
7 excuſed. Semb. 1 Rol. 33 5. l. 20. R. 2 Bul. 232, 2 Cro. 401, IM, 

8552. 

= if the Sheriff releaſe to the Bail, after a Bond by them for the Defen- 

dant's Appearance, this Releaſe is a good Bar in an Action upon the Bond 
in the Name of the Sheriff. R. 2 Vent. 131. 

But a Releaſe to the Bail of all Demands, before Judgment, does not 
diſcharge them. R. 2 Bul. 231. 5 Co. 70. b. Mb. 469. Cre, El. 570. 

So, if there be an Action by an Adminiſtrator durante Minoritate, and 
Bail given to the Adminiirator, and after Judgment, the Executor attains 
the Age of 17; this does not diſcharge the Bail, but the Plaintiff may after- 
wards ſue a Scire facias againſt them. R. 2 Lev. 37. 


(R) Proceeding « againſt Ball. 


(R. .) By Scire facias, So 
i 1.) 


FER Judgment againſt the Principal, if he does not pay the Con- 
1 TIS A2 demnation, nor ſurrender himſelf to Priſon, a Scire en goes a- 
Vid in Pliad. gainſt the Bail. Luar. 1269, 1279. 
, (3 L. i. xc.) And Debt does not lie upon the Recognizance, but only a Scire faciat 
| againſt the Fail. Ray. 14. Com. 1 Ral. 600. J. 15. but there Error was 
- brought; And afterwards acc. R. in C. B. Trin. 13 Ann. that Debt does 
lie. * Mod. Ca. 1 59. Debt was brought 2 Cro. 45, 97. Vide! in Delt, 
(A. 3.) 
Yet after Judgment nia the Bail i in a Scire factas, Debt lies upon 
this Judgment. K. 1 Rol. Goo. J. 5. 
But if a Scire facias goes againſt the Bail, before a Capias iſſued againſt 
the Principal, and returned; it is Error. R. Cro. Car, 48 1. 1 Kol. Ty 
We D. Lat. 1273. & Leo. 36. R. Mb. 432. Cro. El. 597. Feb. 
1 
So, if the Capias does not iſſue r egularly: As, if it was above a Year a- 
ter the Judgment, without a Scire facial. 2 Jan. 96. 
| + Yet it need not be mentioned in the Scire facias, that a Capias ad ft 
Faciendum has iſſued. D. Lat. 1273. Me. 77 5˙ PFoeplb. 186. ve 
Cont, R. acc. 2 Cro. 97. R. Lut. 1281, 
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And if a Capias does not iſſue, the Bail ſhall not be diſcharged, without 
Writ of Error. 4 Leo. 36. | 

Or, by Audita Querela. 1 Rol. zog. I. 5. Cro. El. 597. Mo. 432. 

So, if a Capras iſſues againſt the Bail before a Scire facias, it is Error. 4 
R. Cro. Car. 5061. | 
And tho' a Cuſtom be alledged, to charge the Bail in Execution upon 
the Return of a Capias ad ſatisfaciendum againſt the Principal, without 
a Scire facias againſt them, it is void. R. Cro. El. 185, 2 Leo. 29. D. 

Pal. 567. 

85 1 Scire facias iſſues, before Judgment againſt the Principal, it is 
Error. 2 Leo. 1 . 5 
And therefore, if the firſt Judgment be a Videtur Curie, and not by a 

Confideratum ęſt, the Scire facias againſt the Bail is erroneous, for Videtur 
Curiæ is not any judgment. R. Cro. El. 145. 2 Leo. 1. 

And tho' Judgment be afterwards given againſt the Principal, the Judg- 
ment in the Scire facias ſtands reverſed. Cro. El. 215. 2 Leo. 2. 

But Error in the Judgment againſt the Principal, is not a Cauſe for Re- 
verſal of the Judgment in the Scire facias againſt the Bail. 2 Leo. 101, 
R. Cro. Car. 481, 561. . | . 

And the Bail cannot join with the Principal in a Writ of Error. Yide 
in Abatement, (E. 15.) R. Pal. 567. 

Nor can they have a Writ of Error, tam in Redditione Judicii, againſt the 
Principal, quam in Redditione Judicii, againſt the Bail, ef Executionis ſuper- 
| inde, Per 2 J. Jones Cont. Cro. Car. 481. | | 
Otherwiſe, if the Writ of Error by the Bail only, recites the firſt Judg- 
ment, and aſſigns Errors in the Judgment againſt the Bail only. Cro. Car. 

81, 482. | 9 | 
5 And if the Judgment againſt the Bail be bad for Infancy, &c. or other 
Error in Fact, the Bail ſhall take Advantage of it by Audita Querela. R. 

Tel. 155. 
If — Scire facias againſt the Principal after Judgment has only four 
Days between the 7% and Return, and a Scire facias be brought againſt 

the Bail, Proceedings ſhall be ſtayed, upon Motion by the Bail. 2 Med. Ca. 

O5. | 
: But after a Scire facias againſt Bail, Error brought of the Principal 
Judgment is not a Super ſedeas to the Proceeding in the Scire facias. R. 
1 Rol. 371. Poph. 186. A 


If Bail in C. B. be taken by a Judge in Fleetfireet, which is in London, (R 2) 
and afterwards filed at Weſtminſter, the Scire facias iſſues from Middleſex. In what Man- 
2 Rel. 382. Heb. 195, 6. Sal. 600, 564. n 
Or, from London. R. 1 Rol. 891. J. 20, 35. Al. 12. Hob. I 96, ſued. 
Sal. 600. | Oo 
But a Scire facras upon a Recognizance of Bail in B. R. muſt be in 
Middleſex ; for it does not bind, *till filed. R. Sal. 600, 564. 
So it ſhall always be entred as taken in Court. Sal. 564. by 
| If there be Bail for two Defendants in ſeveral Terms, there ſhall not be 
| a Scire facias againſt them jointly. Lat. 183. | 
} But upon Motion they may be filed both of the ſame Term. Lat. 18 1 
If there be Bail in Tork, and tranſmitted to Weſtminſter, the Scire facias 
may be in the one County, or the other. R. Lut. 12879, - | 
If there be Bail in C. B. and afterwards the Judgment is affirmed in B.R. 
the Recognizance ſhall be removed thither by Certiorari; for the Scire fa- 
cias muſt iſſue out of the Court where the Jud gment was given, R. 4 Med. 
104. Vide Pleader, (3 L. 3.) ; 
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ſhew how it was tranſmitted, and the Record. Lut. 1283. 


the Words, Heri non debet, are omitted, it is bad. Lut. 1282. 


Action is by an Executor or Adminiſtrator, whereby it does not appear, but 


it does not ſay, that F. has not ſatisfied; for the Bail was only for C. and J. 


(R. z.) 
Pleas to a 


Scire facias. 


Surrender of 


| the Principal. in Execution. Lut. 1270. 


inventus, and a Taking upon a Teſtatum Capias ad ſatisfaciendum ; he May 


| hall have Advantage of it. 1 Sal. 101, Vide Ante, (Q. 2.) 


"" © 1 K 
The Scire facias ought to purſue the Recognizance ; and therefore 2 
Variance from it, is Error; as, if it miſtakes the Sum. R. Cro. El. 855. 
So it ought to purfue the Judgment. Vide Pleader, (3 L. 3.) 

And if a Recognizance be taken before Commiſhoners, &c, it ou ght to 


So it ought to pray Execution ; and therefore, if after, quare Executi, 


So, if there be a Recognizance upon an Original in tbe County of T. and 
he afterwards declares in the County and City of T. and has Judgment upon it 
the Bail ſhall not be charged; for tho' he may change the County, yet N 
thereby loſes the Bail. R. 3 Lev. 235. 

But if there be a Recognizance of Bail upon a Clauſum fregit, and the 


that the Bail was in an Action in his own Right, yet it will be well; for i 
is the uſual Courſe to take Bail upon the Clauſum fregit. Lut. 1281. 

So, if it purſues the Recognizance, it is ſufficient : As, if A. and B. are 
Bail for C. and D. only, in an Action againſt C. D. and F. and the Scire faciat 
ſays, that C. and D. have not ſatisfied the Judgment, it is ſufficient, tho 


and it is enough to ſhew, that they have not ſatisfied; and if F. has paid, 

it ſhall be ſhewn on the other Side. R. 2 Rai. 276. J. 35. 8 
So, if it does not ſay, that C. & D. nec eorum aliquis has ſatisfied; for 

7 either has paid, both have fatisfied the Judgment. R. 2 Rol. 276, 

35. | . | 

So it is not neceflary after Recital of the Recognizance to conclude, prot 

patet per Recordum, Lut. 1282. 8 


Io a Scire facias the Defendant may plead, that the Principal ſurrendrel 
binſelf in Diſcharge of bis Bail. Vide Ante, (Q. 2.) Adm. 3 Lev. 152. 
at a Capias ad ſatisfaciendum iſued againſt him, upon which be was taken 


And he need not ſay, that be continued in Execution; for the Bail will be 
diſcharged, if he was ever taken in Execution. Lut. 1273. 
And to this the Plaintiff ought to reply, that Non eſt inventus was fe- 
turned upon the Capias ad ſatisfaciendum, and traverſe, that he was taken 
upon it. Lut. 1273, | 
Or, that another Capias ad ſatisfaciendum was returned Non eff inventus, 
and traverſe, that this Writ iſſued. Lut. 1273. 
Or, if the Defendant pleads, a Capias ad ſatigfuciendum returned Non # 


reply, that no ſuch Teſtatum Capias ad ſatigfaciendum iſſued, without a Tra- 
verſe. R. Lut. 1273. = | Ld 
And the Defendant may plead a Surrender, without ſaying, that it dd 
before a Capias againſt the Principal returned ; for if it was not, it ſhall be 
ſhewn on the other Side. R. Jon. 139. | Gs 
But the Defendant cannot plead, hat the Plaintiff had the Principal is 
Execution in the Stannary Court, whereby he could not ſurrender him; for the 
Bail ug remove him by Habeas Corpus. R. Mo. 400. Per 2 Jug, 
2 Rol. 136. 85 
So, if he pleads a Surrender, he ought to conclude, prout patet per Re- 
cordum. R. 3 Lev. 152. . 1 
So he cannot plead a Surrender in Debt upon a Recognizance, et r 


0 
I 8 
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So the Bail may plead, that ” Captas ad ſatisfariendum iſſued againſt the (R. 4.) 
Principal ſecundum Curſum Curie, Lut. 1285, Tho. 282. Vide Ante, * Xx onde 
R. 1.) 5 Fo | aint him. 
| And the Capias ad ſatisfe aciendum ought to have eight Days between «6 

Jeſe and Return; otherwiſe, upon Motion, it ſhall be ſuperſeded ; but they 


ſhall not be help't upon Demurrer. R. Sal. 602. 
But if a Capias ad ſatisfaciendum iflued, it is well, tho' it was not deli» 

vered to the Sheriff before the Scire facias, R. Lut. 1287. 

So, if it iſſued, it will be a Departure, if the Defendant rejoins, that there 

| was Error brought before the Return and filing. R. Mod. Ca. 139. 
So, if it iſſued, and was returned, tho" the Return was not filed before 

the Scire facias, it is good. R. 1 Lev. 225, Semb. 2 Cre. 98. 


So, if it be teſte'd after the Year, and no Scire facias appears. R. Med. 
Ca. 304. | 


So he may plead, that the Principal died before 4 Capias returned, and (R. g.) 
filed againſt him, R. Hutt. 47. Vide Ante, (Q. 5.) Acc. 2 Leo. 10 1. Death of the 
Moy. Precedents 177. R. Jon. 29. 139. Tho. Ent. 280. FR 
. But the Defendant in his Plea ought to ſhew the Time of his Death. 

d. 2 Cro. 97. . 
And the Court requires, that the Defendant do ſwear to his Plea. 2 Leo. 
101. | | 1 

And if there was an Alias Capras, the Plea ſhall ſay, that he died before 

the Return of any Capias. R. 5 Mod. 167. | * 
If the Plaintiff replies to ſuch Plea, he ought to ſnew when the Capras 
iſſued, and traverſe the Dying before. R. Carth. 4. | 


So the Bail may plead Payment, or Satisfaction of the Judgment againſt (B. 6.) 
the Principal. Vide Ante, (Q. 6.) R. 1 Rol. 336. J. 35. | e 
As, that the Defendant was taken by a Capias ad ſatisfaciendum, and de- 1. 
rained Leffe Seife, pro per breve & Retarmum, Ge. Tho. Eu 
202, | | 8 | 
But Payment is no Plea, unleſs he alledge Payment upon Record. N. 
2 Leo. 21 3. R. Cro. Ei. 132. Cont. quoad the Bail, tho not quoad the 
Party himſelf. Cro. El. 233. | 


Unleſs he alledge the Place of Payment. R. 1 Mod. 24. 1 Vent. 49. 


So upon a Scire facias againſt Bail, if there be a material Variance in (R. 5.) 
the Recognizance upon Record, and the Recital in the Writ, the Defendant Pemurrer for 
may demand Oyer, and afterwards demur. Lut. 1280. Variance, 

t will be a Variance, Vide Ante, (R. 2.) 


So, he may plead Nul tel Record of the Recognizance afire d. Tho. Ent. (R.8) 
abs. Tbel. Brev. 265. | Off. Brev. 281. 25 | 4 Ya 1 * Nul tie] Re- 
80, if 


e Scire facias varies from the Judgment, the Defendant may 


(K. 9.) By Action of Debt. | 
| So Debt lies upon a Recognizance given by Bail. Vide Dett, (A. 3.) 
And the Plaintiff may declare agai Bail bo; | | 
rally. 2 Mod, Ca. _— aint all the Bail Jaintly, or each ſeve- 


] 


— — 


(K. 10.) Judg- 
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So it ought to purſue the Judgment. Vide Pleager, (3 L. z.) 


TR EY 


The Scire facias ought to purſue the Recognizance ; and therefore, 4 


Variance from it, is Error; as, if it miſtakes the Sum. R. Cro. El. 8 56, 
And if a Recognizance be taken before Commiſfioners, &c, it ought to 
ſhew how it was tranſmitted, and the Record. Lut. 1283. 
So it ought to pray Execution; and therefore, if after, quare Execut;y 
the Words, Fieri non debet, are omitted, it is bad. Lut. 1282. ; 
| So, if there be a Recognizance upon. an Original in the County of Y. and 
he afterwards declares in the County and City of J. and has Judgment upon it 
the Bail ſhall not be charged ; fir tho' he may change the County, yet * 


thereby loſes the Bail. R. 3 Lev. 235. 


(R. z.) 
Pleas to a 
Sire facias. 
Surrender of 
the Principal. 


| fhall have Advantage of it. 1 Sal. 101. Yide Aure, (Q. 2.) 


But if there be a Recognizance of Bail upon a Clauſum fregit, and the 
Action is by an Executor or Adminiſtrator, whereby it does not appear, but 
that the Bail was in an Action in his own Right, yet it will be well; for it 
is the uſual Courſe to take Bail upon the Clauſum fregit. Lut. 1281. 

So, if it purſues the Recognizance, it is ſufficient : As, if A. and B. are 
Bail for C. and D. only, in an Action againſt C. D. and F. and the Scire facias 
fays, that C. and D. have not fatisfied the Judgment, it is ſufficient, tho' 
it does not ſay, that F. has not fatisfied ; for the Bail was only for C. and D. 
and it is enough to ſhew, that they have not ſatisfied ; and if F. has paid, 
it ſhall be ſhewn on the other Side. R. 2 Rai. 276. 1.35, 

So, if it does not ſay, that C. & D. rec eorum aliguis has fatisfied ; for 
7 either has paid, both have fatisfied the Judgment. R. 2 Rol. 26, 

4 45 . e | 

So it is not neceſſary after Recital of the Recognizance to conclude, prout 


- patet per Recordum, Lut. 1282. 


Toa Scire facias the Defendant may plead, that the Principal ſurrendred 
himſelf in Diſcharge of his Bail. Vide Ante, (Q. 2.) Adm. 3 Lev. 152. 

That a Capias ad ſatisfaciendum 1/ſued againſt him, upon which he was take 
in Execution, Lut. 1270, 
And he need not fay, that be continued in Execution ; for the Bail will be 
diſcharged, if he was ever taken in Execution. Laut. 1273. 

And to this the Plaintiff ought to reply, that Non eſt inventus was re- 
turned upon the Capias ad ſatisfaciendum, and traverſe, that he was taken 
upon it. Lut. 1273. 1 

Or, that another Capias ad ſatisfaciendum was returned Non eft inventus, 

and traverſe, that this Writ iflued. Lut. 1273. wo 

Or, if the Defendant pleads, a Capias ad ſatisfaciendum returned Non #} 


inventus, and a Taking upon a Teftatum Capias ad ſatisfaciendum ; he may 


reply, that no ſuch Teſtatum Capias ad ſatisfaciendum iſſued, without a Tra- 
verſe. R. Lat. 1273, 5 . 

And the Defendant may plead a Surrender, without ſaying, bat it ud. 
before a Capias againſt the Principal returned; for if it was not, it ſhall be 
ſhewn on the other Side. R. Jon. 139. 55 | 5 
But the Defendant cannot plead, that the Plaintiff had the Principal in 
Execution in the Stannary Court, whereby he could not ſurrender him; for the 


Bail might remove him by Habeas Corpus. R. Mo. 400. Per 2 J. 2 
2 Kol. 136. 


So, if he pleads a Surrender, he ought to conclude, prout patet per Ie. 


cordum. R. 3 Lev. 152. 1 
So he cannot plead a Surrender in Debt upon a Recognizance, Jet he 


„ 


Te 


8 
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80 the Bail may plead, that no Cuptas ad ſutisfaciendum iſſued aguiyſ the G. 4. 
Principal ſecundum Curſum Curiæ. Tut. 1285, Tho. 282. Vide Ante, a b as 


enaum . 

(R. I.) 8 : . | againſt him, 
And the Capras ad ſatisfaciendum ought to have eight Days between the 
Tefte and Return; otherwiſe, upon Motion, it ſhall be ſuperſeded ; but they 
ſhall not be help't upon Demurrer. R. Sal. 602. 
But if a Capras ad ſatigfaciendum iflued, it is well, tho' it was not deli- 
vered to the Sheriff before the Scire facias, R. Lut. 1287. 
So, if it iſſued, it will be a Departure, if the Defendant rejoins, that there 

was Error brought before the Return and filing. R. Mod. Ca. 139. 

80, if it iſſued, and was returned, tho“ the Return was not filed before 
the Scire facias, it is good. R. 1 Lev. 225. Semb. 2 Cro. 98. 

80, if it be teſte d after the Year, and no Scire facias appears. R. Mod. 
Ca. 304. | | 


3 he may_pleed, that the Pries! died before 6 Capiar returned, and G «1 
3 filed againſt im, R. Hutt. 47. Vide Ante, (Q. 5.) Acc. 2 Leo. 101. Death of the 
Moy. Precedents 177. R. Jon. 29. 139. Tho. Ent. 280. Principal. 

But the Defendant in his Plea ought to ſhew the Time of his Death. 
R. 2 Cro. 97. | | | 
And the Court requires, that the Defendant do ſwear to his Plea. 2 Leo. 
101. 0 | | i 
And if there was an Alias Capias, the Plea ſhall ſay, that he died before 
the Return of any Capias, R. 5 Mod. 167. | * 
If the Plaintiff replies to ſuch Plea, he ought to ſhew when the Capias 
iſſued, and traverſe the Dying before. R. Carth. 4. | 


So the Bail may plead Payment, or Satisfaction of the Judgment againſt (B. 6.) 
the Principal. Vide Ante, (Q. 6.) R. 1 Rol. 336. J. 35. | 28282 
As, that the Defendant was taken by a Capias ad ſatisfaciendum, and de- 

_ quouſque Satigfaction, prout per breve & Retornum, &c. Tho. End, 

202, | | | 

But Payment is no Plea, unleſs he alledge Payment upon Record. N. 

2 Teo. 213. R. Cro. El. 132, Cont, quoad the Bail, tho' not quoad the 


Party himſelf. Cro. El. 233. 
Unleſs he alledge the Place of Payment. R. 1 Mod. 24. 1 Fent. 49. 


So upon a Scire facias againſt Bail, if there be a material Variance in (K. 7.) 
the Recognizance upon Record, and the Recital in the Writ, the Defendant Panne. * 
may demand Oyer, and afterwards demur. Lut. 1280. ; 

t will be a Variance, Vide Ante, (R. 2.) 


So, he may plead Nul tiel Record of the Recognizance a id. Tho. Ent, (R. 8) 
abs, ＋ « Brev. 265. Off: me I. E foreſas Zou 1 tiel Re- 
o, if the Scire facias varies from the judgment Defendant my 

plead Nu tiel Record. * > tne Nefendant may 


: (R. 9.) By Action of Debt. | 
$0 Debt lies upon a Recognizance given by Bail. Vide Derr, (A. 3.) 
rally, 2 Mod. Ca. 295. — ns * Tel r . 


* 


w— 


(R. 10.) Judg- 
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(R. 10.) Judgment. 
The Judgment upon a Scire facias, or Debt brought upon a Recogni. 
zance againſt Bail ſhall be, quod Quœrens habeat Executionem. 
But the Judgment againſt the Bail ſhall not be, quod dampna recuperet gc. 


caſione dilationis Executionis, tho' the St. 8 & 9 V. 3. gives Coſts to the 
Plaintiff in a Scire facias. R. 1 Sal. 208. 


(R. 11.) How Execution ſhall be. 


If there be Judgment againſt the Principal, and after a Capias againſt him 
returned, Judgment alſo againſt the Bail, the Plaintiff may fue Execution 
againſt the Principal, or againſt the Bail. R. 2 Cro. 320. m— 
And if he has one of the Bail in Execution, he may afterwards ſue Ex- 
ecution againſt the other. R. 2 Cro. 320. 2 Bul. 68. 


And tho' there was a Scire facias againſt both, he may ſue Execution 


, againſt one only. R. 1 Sid. 339. 
And if he has Execution againſt the Bail, but has not a Satisfaction, he 
may afterwards have Execution againſt the Principal. Semb. Cont. 2 Cry, 
320. R. acc. 2 Cro. 549. R. 1 Sid. 107. Cont. 2 Bul. 68. Vide Ex- 
ecution, (H.) : 

But if the Principal be in Cuſtody, he ſhall not have Execution againſt 
the Bail. 2 Cyo. 320. R. Cont. 2 Jon. 75. I Vent. 315. no Judgment. 

2 Mod. 312. but there it appears, that only one of the Principals was in 

Execution, 2 Lev. 195. | | 

Or, if the Principal ever was in Cuſtody, Lut. 1273. 

Yet, if there be Execution firſt againſt the Bail, he may afterwards take 
Execution againſt the Principal, and have both in Execution together. F. 
I Vent. 315. 


Execution againſt the Bail upon a Recognizance in C. B. being for a dum 


certain, ought to be by Hieri facias, or Elegit. 2 Cro. 450. | 


If there be a Scire facias and Judgment againſt all the Bail, Execution 


may be againſt one of them, without the others ; for it follows the Nature 


of the Recognizance, which was joint and ſeveral. R. 1 Lev. 226. Vide 


Execution, (H.—I. 1. &c.) FE, 
So, it may be againſt the Perſon of the Bail by a Capias ad ſatisfactendum 
as well as againſt his Goods, R. 1 Lev. 226. to be the Courſe of the 
2 2 B. R. Acc. 1 Rol. 897. l. 35. 2 Cro. 450. Vide Execution, 
13 | 
But a Capias ad ſatisfaciendum does not lie againſt the Bail. Litt. 238. 
Semb. 1 Rol. 600. J. 5. R. that it does not lie, where there is a Judgment 
in a Scire facias upon a Recognizance in C. B. 1 Rol. 897. J. 40. 2 22 
A oF | | 
So, it does not lie againft Bail upon a Recognizance in an inferior Court. 
R. 1 Rol. 897. J. 45. — | — 
So, it does not lie againſt Bail in B. R. upon a Writ of Error in the Ex- 
* for this is out of the Courſe of the Court. R. 1 Rol. 898. J. 5: 1 
f there be Execution of the Lands of the Bail, this relates to Lan 5 
which he had at the Time of the Recognizance made, tho' they are alien 
afterwards, N 


And this in B. R. as well as in C. B. Per two J. Hought. cont. Pups. | 


132, 2 Gro, 449. 
5 5 As 


Fa. & -. 


r 
Vide Accompt, (A. 3.— E. 4.) — Franchiſes, (F. 22.) — 
Fuſtices of Peace, * Lee, (NM. 23 
FAR LE OE. 
Vide Courts, (B. I, &c.) — Pleader, (C. 3, 8, &c.—3 B. z.) 
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(A) Who may be a Bankrupt. 


Dy the Sr. 13 Eliz. 7. If any Perſon, uſing a Trade, or ſeeking a 
Living by buying and ſelling, become Bankrupt, the Lord Chan- 
cellor, on Complaint, &c. ſhall, by Commiſſion aſſign ſuch, &c. who at 
Diſcretion may take Order with the Body, Lands, and Goods of the Of- 
fender for Satisfaction of his Creditors, Rate and Rate-like, &c, 5 
By the Statutes 13 Eliz. 7. 1 Fac. 15. and 21 Jac. 19. A Bankrupt 
may be, every one, who uſes the Trade of Merchandize, or ſeeks his or her 
Trade of living, by buying and ſelling: = | | 

Tho' it be a very inferior Trade, if he gets his Living by it. 

As, a Vintner. | 
„ 

Dyer. 2 Go. $85: | . 
Tho' he does not ſell the ſame Wares which he buys, but converts them 
to ſaleable Commodities, and then ſells. | 

As, a Shoemaker. R. Cro. Car. 31. Cro. El. 268. Skin, 292. 

An Ironmonger, Lockſmith. N 

A Saleſman. | 

A Clothier, who buys Wooll, and converts it to Cloths. 

A Tanger: and Boker. 2 AE d ohio fs. 
Tho' he has left off his Trade for ſome Time, if he abſconds, &c. for 
Don contracted during his Trade. Adm. 1 Sid. 411. Semb. 1 Lev. Tb. - 

K 7 | ” 

Or, for Debts contracted in his Trade, tho' newly ſecured after his leaving 
off his Trade. . 5 
Or, if he leaves off his Trade, but puts his Stock into the Hands of an- 
other, with whom he is Partner in Gain and Loſs. R. Pal. 325. 

Or, if he has Effects of his Trade in his Hands, and upon Credit of | 
them contracts Debts, tho' he does not buy more Goods. R. 1 Vent. 166. — 
So, a Feme Covert Merchant may be a Bankrupt. q IS | 


* 
* # 
— 
4 . 


7 7 6.5 825 By 
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IJ! the Sr. 21 Fac. 19. An Alien, or Denizen may be a Bankrupt, as well 
9 1 | 
So, by the St. 21 Fac. 19. A Scrivener, receiving Others Money, or 

Eſtates into his Truſt, or Cuſtody. 


So, 4 Subject who travels, and in a foreign Realm trades hither. R. 1 


Sal. 110, ; 


So, a Man, who trades in Ireland, and ſometimes in England. 2 Ver, 16 2, 


2%. If only beyond Sea? 2 Ver. 162. 


(B) Who not. 


Dur a Man cannot be a Bankrupt by buying and ſelling, if his prin. 
. cipal Means of Living be not gained by it: And therefore, a Farmer, 
tho“ he buys Beaſts, Cc. and afterwards ſells them, cannot be a Bankrupt; 
for his principal Means of Living is by his Labour, and not by his buying 
and ſelling. - Cro. Car. 549. By the St. 5 Ann. 22. Per Holt. 1 Sal. 110. 
Per two F. 2 Mod. Ca. 8. | 
: Nor, an N K E, yy Car. 31, TY 
13 „ A an. Nor, an Innholder. R. per three F. Berkly cont.” Cro. Car. 549. R. 
; pune Ce BS; fe 3 Med. 329. 3 Lev. zog. 7%. 437. Carth, 1 50. 1 Sal. 3 Shin, 
_” 1 291. Sho. 96, 269. 
; Nor, the Maſter of a Boarding-School. F Med. 330. | 
Nor, a Gun-foundet ; for he works for the Service of the Army. Sin, 


2 - : | To | | 
| Nr oy the &. & Ann. 22. A Grazier, or Drover. Cont. before. Yon. 304. 
0 a Man, 


a 
Or, by ſelling only. 


. 5 | So, if a Man has a particular Employment, in which he buys and ſells, | 


he cannot be a Bankrupt, unleſs it be a General Trade: As, if a Man pur- 

chaſe and ſell Lande. 
If he victuals the Navy. R. 1 Vent. 270. D. 1 Sal. 110, 

If he be a Butler, Steward to the King, Inns of Court, &c. Sin. 292. 

A Farmer of the Cuſtoms, Exciſe, &c. or by the St. 5 Ann. 22. the 
Receiver General of the Taxes. . 

Tho' he buys ſeveral Things by this Means, and fells the Surplus, or 

Part of them again. 1 Ven. 270. „„ | 

So a Trader cannot be a Bankrupt for Debts co 


- 


off his Trade. R. 1 Sid. 411. 


| | Tho? he afterwards becomes a Trader again. 1 Sid. 411. I Lev. 17. 
2 Tho' after leaving off his Trade, he ſells his old Stock. R. 1 Sid. 411. 
1 Vent. 29. | 


By the Sz. 14 Car. 2. 24. None ſhall be a Bankrupt for his Stock in the 
Eaſ,-Indiu or Guinea Company, or Fiſhing Trade, or for felling his Dr 


dend received therein in Goods, Cc. . 3 
And by the S. 9 & 10 V. 3. 44. No Member of the Eaſ-India Com- 
pany, in refpect of his Stock therein on). 
So, if a Man has a Part in a Ship; it does not make him a Bankrupt, 

unleſs he freiphits it. 1 Sid. 411. 1 Vent. 29. — 
Or, if he freights it, when he does not get ſo much as is due upon the 
Bottom for Repairs. R. 1 Sid. 411. 1 Vent. 29. = 
If a Man commits an Act of Bankruptcy, and afterwards pays, or cout. 
pounds with all his Creditors, he will be a new Man. R. 1 Sal. 110. 


() At 


Who lives by buying only, and not ſelling, cannot be a Bank- 


ntracted after he has leſt 


pad nnd ..lu.. at 


DP A EEK TT TT: 


O) Att of Bankruptcy. 


(C. 1.) What ſhall be. 


D Intent to defraud his Creditors being Subjects, or for the ſame Intentef — 
begin to keep his Houſe, or otherwiſe abſent himſelf; or depart from his 
Dwelling-houſe, or take Sanctuary, whereby a Creditor, being a Subject, may 
be defeated or delayed of his juſt Debt, he ſhall be adjudged a Bankrupt. 
And if he has no conſtant Dwelling, if he abſents himſelf from his uſual 
If a Miller keep himſelf within his Mill. 
A Churchwarden within the Church. 1 5 
And therefore, if a Man abſent himſelf from his Houſe, or Abode for 
Debt; - 5 a 
Or, abſcond within his Houſe for a Day, or an Hour, with Deſign to de- 
fraud or delay his Creditors. R. Pal. 325. | 3 
Or denies himſelf, when he knows that a Creditor comes for his Debt; he 
Or, upon Notice of Proceſs, or Exeeution againſt him for Debt. 
Or, Proceſs out of Chancery, upon a Decree for Payment of a Debt, 
Tho' the Concealment of himfelf be only for a little Time. Pal. 325. 
Or, he be ſued only as Surety for another. Pal. 325. 7 | 
Otherwiſe, if he abſent himſelf, or abſcond for other Cauſe than to de- 
fraud or delay Creditors: As, if it be to avoid an Arreſt upon an Excommus - 
nicato Capiendb. 1 1 I | 
Or, to avoid the Service of Proceſa to enforce a Decree in Chancery. 
So, if he abſconds ſome times for Debt, but afterwards appears publickly 
_ _—_ for the moſt Part, in his Shop, and upon the Exchange. Semb. 
„ 
| So, if he abſconds, and afterwards goes beyond Sea and trades; for this 
is Evidence, that his firſt Concealment was not to avoid Creditors, 1 Sal, 
110. | 
Vet if he trades de novo after a manifeſt Act of Bankruptcy, this does nat 
purge his Bankruptcy, 1 Sal. 110. | TO 


So by the &. 13 El. 7. and 1 Jac. 15, If any, Gg. ſuffer himſelf wil- : 8. 4) 
lingly to be arreſted for Money not due, for Goods, or other juſt Cauſe, or foci 4. 
ſuffer himſelf to be arreſted, or yield himſelf to Priſon, of Intent to defraud 
or hinder Creditors, he ſhall be adjudged a Bankrupt. Es OF 
So, by the Sr. 1 Jac. 15. If any fraudulently procure himſelf to be ar- 
reſted, or his Goods, Money, or Chattels, to be attached, or ſequeſtred. : 
Ab * if he become a Priſoner in the Fleet or Marſbalſea, he W 
Wul be a | | 5 


3 if he cauſe a voluntary, or feigned Action to he commenced againſt 


But he is not a Bankrupt if his Goods are attached, or ſequeſtred with- 
out his Procurement. As, upon an Attachment out of a Court for his De- 
fault, or Laches. 


So if A. has a Rectory impropriate, and the Tithes gre ſequeſtred for not 
— - e Pants abr n ed for got 


So by the St. 1 Fac. 15. If any, arreſted for Debt, ſhall PW the Arreſt lie (c. 3.) 
in Priſon fix Months, (or by the St. 21 Fac. 19. two Months, ) or more, upon Continuance 
I Ho 7- "Was in Priſon. 


\ * we) 
_ + 
1 

— o4 

7 y 

* *» 

_— 
% 

44 

1 1 
1 

= 

A 

1 

1 

"= 

T3 

on - 

'* 3 


2 „ K N — 
r 

7 W 
3 Y l 388 


524 


judged a Bankrupt. 


e TE TT 
that, or any other Arreſt, or Detention in Priſon for Debt, he ſhall be ad. 


Tho' the Debt be of what Value ſoever, for which he ſhall be arreſted. 


Tho Bail be given at firſt, and he lies in Priſon afterwards, but not im- 


mediately upon the Arreſt, Ray. 481. 1 Sal. 109. 
But the Arreſt muſt be lawful; and therefore, if he be arreſted by an 
Executor before Probate, it does not make him a Bankrupt. ' R. 3 Lev. 58, 


I Vent. 370. Fee UN 


(C. 4.) 
Fraudulent 
Outlawry . 


(C. 5.) 
Non-pay- 
ment, fc, 
after Suit. 


(. 6.) 


Eſcape, or 
covinous Bal 


to be outlawed. 4 | ad. | 
But an Outlawry in Ireland does not make one a Bankrupt, _ 


So, by the Sz. 13 El. 7. and 1 Fac. 15. If any, &c. ſhall ſuffer himſelf 


Nor Outlawry here, unleſs it be with Intent to defraud Creditors, Sem. 


1 Lev. 13. | ISL 34 
Or, if it be reverſed before the Commiſſion iſſue. | 
Or, reverſed, for Default of Proclamations after the Commiſſion, 


So by the Sr. 21 Fac. 19. If any, &c. being indebted to any Perſon or 
Perſons in 100 J. or more, ſhall not pay or compound for the fame in fix 
Months after it ſhall grow due, and he be arreſted for the ſame; or in fix 


Months after an Original ſued for the ſame Debt, and Notice of it given to 


be. 


him, or left in Writing at his Dwelling-houſe or laſt Place of Abode, he 
ſhall be a Bankru pt. „ 
Thbo' he be arreſted by Proceſs out of the Exchequer, and the Suit be 
not by Original. we „ 


But by the St. 10 Ann. 1 5. This Deſcription of a Bankrupt after 20 Awi 


1712. is void and repealed ; Provided, no Act, Sale, or Diſpoſition of any 


Bankrupt's Eſtate upon the ſaid Deſcription, by Force of a Commiſſion be- 
fore the ſaid 20 April, ſhall be avoided. 


So, by the St. 21 Fac. 19. If any, Ge. being arreſted for 100 J. or more 
of juſt Debt, ſhall after ſuch Arreſt eſcape out of Priſon, or procure his 


Enlargement, by putting in Common, or hired Bail. 


But now, by the St. 10 Ann. 15. Every Act, which relates to the De- 
ſcription of a Bankrupt by procuring his Enlargement by Common and 
Hired Bail, is repealed from the 20 April 1712; provided, not to avoid any 
Act, Sale, or Diſpoſition, Sc. on a Commiſſion taken out before. 


(C.7) So by the Sr. 21 Jac. 19. If any, Ec. by himſelf or others, with his 


Protection, or 


Bill for Delay. Procurement, obtain any Protection, unleſs a Perſon lawfully protected by 


the Privilege of Parliament; | = 

Or, ſhall prefer to the King, or any of the King's Courts any Petition, 
or Bill againſt any of his Creditors, to enforce them to accept leſs than the 
juſt and principal Debt, or to procure a longer Day of Payment, than Was 


— given by the original Contract, he ſhall be adjudged a Pankrupt. 


But if the Creditors, upon Requeſt, enlarge the Time for Payment, it 


does not make him a Bankrupt. * K 


So, if any one be protected as the King's Servant. R. Sin. 21. 


(83-7 80 by the St. 1 Fac. IT: If any, &c. ſhall make or cauſe to be made 


Fraudulent 


Conveyance. ditors, - being Subjects, may: be - defeated - or delayed; he ſhall be judged 2 
Bankrupt. 7 | e 00 8 


any fraudulent Grant, or Conveyance of his Lands, or Goods, whereby Cre- 


And 


BY © Mme. &* py = 


> &o 


EE 
And therefore, if he makes a Grant, or Conveyance fraudulent within the 
St. 13 El. or the St. 27 El. it makes him a Bankrupt. Vide what Con- 
veyances are fraudulent within theſe Statutes, Covin, (B. 2, &c.) 


And if he makes a fraudulent Grant, &c. he will be a Pankrupt, tho' 
he afterwards appears publickly upon the Exchange, &c. Semb. Cont, 


Hutt. 42. | 


(C. 9.) To what Time it ſhall relate. 


If a Man becomes Bankrupt by Continuance in Priſon for two Months 
after an Arreſt, or for not compounding within fix Months, or by a Diſ- 
charge upon common or hired Bail, by the ST. 21 Fac. 19. he ſhall be ad- 
judged a Bankrupt from the Time of his firſt Arreſt. | 
So, if after an Arreſt, he eſcapes. 
If upon an Arreſt he gives Bail, and afterwards is arreſted by another, 
and continues in Priſon two Months, he ſhall be a Bankrupt from the firſt 
Arreſt. Per Holt, 1 Sal. 111. F 
So, if upon an Arreſt he gives Bail, and afterwards ſurrenders himſelf in 
Diſcharge of his Bail. Semb. Per Holt, 1 Sal. 111. Vide infra. 
If a Bankrupt gives away his Goods, &c. after the Commiſſion iſſues, it 
will be void. R. 2 Co. 26. a. Vide Poſt (D. 16.) 
Tho! it be for Satisfaction of a juſt Debt. R. 2 Co. 26. a. | 
So, if he makes a Gift to a Creditor, or a Diſpoſition of his Goods, Cc. 
after an Act of Bankruptcy committed, and before a Commiſſion granted, 
the Gift, or Diſpoſition will be void; for by the Sz. 13 El. 7. The Bargain 


Wife, Heirs, &c. and all claiming under him by any Act after he firſt be- 
came a Bankrupt. 2 Co. 26. 3 | 
But if a Man upon an Arreſt gives Bail, and afterwards ſurrenders him- 
ſelf in Diſcharge of his Bail, he ſhall not be a Bankrupt from the firſt Ar- 
reſt ; for the Statute ſhall be intended only, where he continues in Priſon 
upon the Arreſt. R. 1 Sal. 109. Adm. 3 Lev. 58. 1 Vent. 370. Semb. 
Cont. Per Holt, 1 Sal. 111. R. acc. 2 Sho. 253, Ray. 479. R. 2 Sho. 
512, 525, But per Sho. there Dub. Per 2 J. North Cont, Sin. 22. R. 
Per totam Curiam 4 Ja. 2. Skin. 270, ha | | 


) Commiſſion, 
(D. 1.) How it iſſues. 


DY the Sr. 13 EI 7. enlarged by ihe Sr. 1 ac. 15, and 21 Yar: 10 
The Lord Chancellor, or Keeper, on 3 in Writing Ped = 


Bankrupt, by Commiſſion under the Great Seal ſhall appoint ſuch as he 
thinks fit, &c. 


be a Bankrupt. 


And by the Sg. 5 Aw. 22. No Commiſſion after 25 April 1707, ſhall 
be awarded on the Petition of a ſingle Creditor, unleſs 2 Debt _— to 
100 f. or upwards, or of two Creditors, unleſs their Debts amount to 1 50/, 


or of three or more unleſs their Debts amount to 200 / 
by the K. 5 Gro. 2. | o 200/, or upwards. So 


— 


n ONLY pF ron And 


and Sale by the Commiſſioners, &c. ſhall be good againſt the Offender, his 


But, ex Cautels, the Chancellor, before the Commiſſion is granted, uſually 
requires a Petition of the Creditors, and an Affidavit that they believe him to 
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after the Arreſt. 1 Sal. 111. | 


becomes a Bankrupt, ſhall not be a ſufficient Creditor in reſpe& of ſuch 


"FD. 2.) Who ſhall take Advantage of the Commit, 


Execution of the Commiſſion, within the four Months. R. Hutt. 47. 


to the Charge, without tendring any particular Sum. Hutt. 38. no 


ſion, is not ſufficient, without an Offer alſo to be contributory to the Charges. 
K. Hutt. 38. | 


other Creditors come too late. R. Hurt. 38. R. Cont. that they do not 


5 ST NN ĩð2Jſ Th 
And before the Commiſſion granted, the Creditors petitioning ſhall give 
Bond to the Lord Chancellor, &c. of 200 J. Penalty, on Condition chat 
they prove their Debts, and the Party a Bankrupt; and on F ailure the Bond 
ſhall be aſſigned for the Benefit of the Party grieved. So by the Sr. 5 Ce 
24. 1 
The Commiſſion ought to be granted de Jure, upon the Petition of Cre. 
ditors, &c. 2 Ca. Cha. 191. 1 Ver. 153. 
But a Commiſſion, granted before an Act of Bankruptcy is compleated 
will be void: As, after an Arreſt and Impriſonment, and within two Montli 


By the Sr. 21 Jac. 19. No Purchaſer ſhall be impeached, &c. unleſs a Com. 
miſſion * ſued within five Years after he becomes Bankrupt, Vide Pj 
D. 18. 1 
( And therefore, the Commiſſion ought to be granted within five Years after 
the Act of Bankruptcy. Semb. 1 Lev. 13. 1 Ver. 153. TSS 
But if there are ſeveral Acts of Bankruptcy, it may be granted within 
five Years of the laſt Act. R. 1 Lev. 13. | 
So it muſt be granted during the Life of the Bankrupt, and not after. 
wards. 2 Ca. Ch. 143, 192. 1 Per. 153. 


So by the St. 7 Geo. 31. A Creditor, on a Security not due before the Party 


Debt, to join in a Petition for a Commiſſion of Bankruptcy, until ſuch Time 
as his Debt becomes actually due and payable. | 


By the S. 1 Jac. 15. In four Months after the Commiſſion, and until 
Diſtribution, &c. any Creditors of the Bankrupt may join with the Credi- 
tors who ſued forth the Commiſſion, thoſe ſo coming in contributing to the 
Charges of the ſaid Commiſſion, and if the Creditors come not in within 
four Months, then the Commiſſioners have Power to diſtribute. 

And all the Creditors may come in before Diſtribution made, tho' four 
Months are paſſed. R. Hutt. 38. : | 

So by the Sr. 7 Geo. 31. A Creditor whoſe Bond, Bill, Note, &c. taken 
on Sale of Goods, is payable at a future Day. 

And till the four Months are paſſed the Commiſſioners cannot make Di- 
tribution, tho' they may ſell and prepare for a Diſtribution preſently upon 


And it is ſufficient, that the Creditors offer to be joined and contributory 


So, after a Diftribution of Part, any Creditor paying Contribution ma 
come in for that which remains. R. 2 Ca. Cb. 154, 
But an Offer of Creditors to join with thoſe, that procured the Commiſ- 


And the Charges comprehend all Expences of the Execution and Defence 
of the Commiſſion, as well as of the iſſuing. Hutt. 38. 

And if the Creditors refuſe, or negle& to come in before Diſtribution 
made after four Months, they ſhall not be afterwards aided. R. 2 Co. 2b. b, 

And if Diſtribution be made after the four Months of Part only, the 


come too late for the Reſidue. 2 Ca. Ch. 154. 
And 0p ought to take Notice of the Commiſſion, it being of Record. 
2 20. 6. 5 


(D. 3. Who 


C 


(D. 3.) Who are . 5, 


By the Sz. 21 Jac. 19. (tho' not by the Sr. 13 El. 7. and 1 Jac. 15.) 
Alien Creditors ſnall have the ſame Benefit of a Commiſſion of Bankrupt, 
as a Subject, or Denizen. | 

And by the ſame Statute, every Creditor having Security for his Debt by 
Judgment, Statute, Recognizance, Specialty, &c. whereof no Execution, or 
Extent is ſerved, and executed before ſuch Time as he became Bankrupt, ſhall 
be relieved, &c. 5 


or having made Attachment of the Goods of the Bankrupt by the Cuſtom 
of London, or elſewhere. 5 
If an Executor becomes a Bankrupt, the Legatee ſhall be a Creditor. 
So, a Surety for a Bankrupt, who has paid the Debt. R. 2 C. 127. 
Or, the Bail for a Bankrupt, who has paid the Condemnation. 
Or, a Debtee, tho' the Day of Payment is not yet come. | 
So, an Executor, tho' he has not a Probate of the Teſtament before the 
Bankruptcy, R. 2 Sho. 253. Ray. 479. . 
So, by the Sr. 7 Geo. 31. Whereas Merchants and Traders in Goods often 
ſell on Credit, and take Bills, Bonds, Notes payable at a future Day, all 
Perſons who have given, or ſhall give Credit on ſuch Securities to any who 
becomes Bankrupt, on a good and valuable Conſideration bond fide, &c, 
ſhall be admitted to prove their Debts, &c. and to have Diſtribution with 
a Rebate of Intereſt, &c. as if the Debt was payable preſently, and not at 
a future Day. _ 1 | „ 5 
Creditors by Judgment, Statute, Recognizance, Specialty with Penalty, 
Sc. Attachment, or other Security by the SF. 2 1 Jac. 19. ſhall not be relieved 
upon ſuch Judgment, &c. but for a rateable Part of their juſt Debt, with- 
out Reſpect to the Penalty contained in ſuch Judgment, Statute, Recogni- 
zance, Specialty, &c. 21 Fac. 19. e 


Oath, or otherwiſe, for the Diſcovery of the Truth and Certainty of his 
Debt, for which he feeks Relief by ſuch Commiflion, =» 
But a Mortgagee is not intitled to Relief within the Statutes of Bankrupts; 
for he may help himſelf by his Mortgage. Ch. R. 466. 

So, if a Bankrupt purchaſe Lands, and Part of the Money is not paid, 
the Land ſhall be charged with it. 1 Yer. 267, 8. 
Bankruptcy. „% v | 

Nor, a Man, who lends Money to a Bankrupt after his Bankruptcy, and a 
Commiſſion againſt him, tho' without Notice of it. Per'z Com. Rawlinſon 
Cont, 2 Ver. 157, 101. 


— 


the Lands or Goods of a Bankrupt, before he becomes Bankrupt, needs no 


Poft (D. 20.) . . 

So a Man, who has a Bond from A. with Condition, that his Executors pay 
400 J. to B. if ſbe ſurvive two Months after his Deceaſe, thall not have Dif- 
tribution within the S. 7 Geo. 31. for perhaps the Money will never be due, 
Adm. in B. R. and afterwards affirmed in Error, Trin. 3 Geo, 2, Sparks 


and Tully. (Reported ad Ld. Ray. 1546, 1570.) 


And every Creditor having Security for his Debt, or having no Security, Sc. 


And by the St. 21 Jac. 19. the Commiſſioners may examine any upon 


Nor, a Man, who has Goods pledged to him for his Money, before the 


So a Man, who has an Execution, or an Extent ſerved or executed upon 


Relief by a Commiſſion of Bankruptcy. Semb. per St. 21 Jac. 19. Vide 
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(D. 4.) 
For Diſcovery 
of the Bank 


rupt. 


eee 


(D. 4.) The Power of the Commiſſioners. 


By the St. 13 El. 7. The Commiſſioners, or major Part have full Powe 


to take Order by their Diſcretion with the Body of the Bankrupt, wherever 
found, in his Houſe, or elſewhere, by his or her Impriſonment, Sc. 
And by the Sr. 13 El. 7. and 1 Jac. 15. If the Bankrupt withdraw, and 


on Warning three ſeveral Times left at the Houſe of his moſt uſual Aboge 


for a Year laſt paſt, do not appear before the Commiſſioners, the major Part 
of them may make him to be proclaimed in the Queen's Name five Market 


Days, near the Place of his Body, to appear at a Time appointed, and if he 


does not then appear, he ſhall be out of the Queen's Protection, and the Com- 


miſſioners may ſend a Warrant to apprehend him. 


And by the St. 13 El. 7. If any Perſon conceal him ſo proclaimed, he 


ſhall ſuffer ſuch Fine and Impriſonment, as the Lord Chancellor ſhall think 
meet. | | | 


And by the Sz. 21 Fac. 19. The major Part of the Commiſſioners, or 


any by their Warrant, may break open the Houſe of the Bankrupt, and 
ſeize his Body, GSW. | 
By the Sr. 4 & 5 Ann. 17, On Certificate under the Hands and Seals of the 
major Part of the Commiſſioners, that ſuch Commiſſion is iſſued, and the 
Party is found a Bankrupt, any Judge, or Juſtice of Peace may grant a War- 
rant to apprehend him, and commit him to the County-gaol, of which the 
Gaoler ſhall forthwith give Notice to the Commiſſioners, that they by War- 
rant may remove him before them, &c. Revived by the St. 5 Geo. 24. 
- And if the Bankrupt, in 3o Days after Notice of the Commiſſion left at 
his uſual Abode, and publiſhed in the Gazette, (which Time the Lord Chan- 


cellor, &c. five Days before the Time of ſuch Surrender may enlarge not 


(D. 5.) 
And of the 
Act of Bank- 


ruptcy. 


exceeding 60 Days,) do not ſurrender himſelf to ſome of the Commiſlioners, 
and ſubmit to be examined, he ſhall ſuffer as a Felon. Enlarged by the 
St. 5 Geo. 24. and 5 Geo. 2. 30. : | . 

By the St. 5 Geo. 24. Any Judge, Baron, or Juſtice of Peace by Warrant, 
&c. may apprehend, &c. ut ſupra. And, if the Gaoler ſuffer an Eſcape, 
he forfeits 500 J. 1 55 


After the Commiſſion iſſued, the Commiſſioners, or the major Part ought 
to examine, whether he be a Bankrupt; for the Sf. 21 Jac. 19. fays, After 


any Perſon ſhall by the Commiſſioners, or major Part of them be adjudged, 
and declared a Bankrupt. 


And by the Sr. 4 & 5 Ann. 17. The Commiſſioners may call before them 
any Perſon, who they believe can give Account of any Act of Bankruptcy, 


and examine him thereto on Oath, or otherwiſe; and if he, having his Charges 
paid or tendred, refuſe to appear, or to be ſworn, and anſwer all Queſtions, 


Sc. they may commit him without Bail till he ſubmit, &c, Revived by 


the St. 5 Geo. 24. | 


3 
For Diſcovery 


By Examina 


tion of the 
Bankrupt. 


of his Eſtate. 


Provided, none be obliged to travel above 20 Miles ſo to be examined. 
Revived by the Sr. 5 Geo. 24. 


By the Sr. 1 Jac. 15. The major Part of the Commiſſioners may ed. 
mine the Bankrupt on ſuch Interrogatories as they ſhall think meet, tour*” 
ing his Lands, Goods, Debts, Books of Account, &c. or his ſecret Grants, 
or Eloining of them, &c., AE GR 2 

And if he refuſe to be examined, or anſwer fully, they may commit him 
till he conform. Fo 


And 


1 
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And if he commit Perjury, to the Damage of his Creditors, to the Value 
of 10 J. being convicted, he ſhall be pilloried, and loſe one of his Ears. 

By the Sr. 2 1 Fac. 19. If a Bankrupt be found to have fraudulently con- 
veyed away Goods, or Lands to the Value of 20 % and do not diſcover; 
and, if he can, deliver to the Commiſſioners all the Eſtate, and Goods ſo 
conveyed, and be thereof convicted upon Indictment, Sc. he ſhall be pil- 
loried, and loſe one Ear. | 

By the S. 4 & 5 Ann. 17. If a Bankrupt on Examination do not fully 
and truly diſcover all his Effects, Books, &c. and how diſpoſed, and de- 
liver up all in his Power, Cc. he ſhall ſuffer as a Felon. So by the Sz. 
3 Geo. 12. A Bankrupt againſt whom a Commiſſion iflued on or before 
26 June 1716, at which Time the former Act expired. So by the St. 

5 Geo. 24. and 5 Geo. 2. 30. | 

So by the S. 5 Geo. 24. If he conceal, deſtroy, &c. any of his Effects 
to the Value of 20 J. or any Books of Account, Bonds, &c. of Intent to 
defraud Creditors.— So by 5 Geo. 2. 30. 

So, if after his Certificate he refuſe to attend the Commiſſioners, or the 
Court, to make out any Debt, &c. having 14 Days Notice, and 25. 64. 
per Diem allowed him, he ſhall be committed; 


So by the St. 21 Fac. 19. The Commiſſioners may examine on Oath; 5 - 1 
the Wife of any one found a Bankrupt, as to the Eſtate, or Goods of the 7 
Bankrupt concealed, or diſpoſed by her, or any other, who refuſing to ap- 
pear, or be examined, or not diſcloſing the Truth, ſhall forfeit the ſame 
Penalty, as any other Perſon ſhould in the like Caſe. LE. 

But before this Statute the Wife could not be examined by the Commiſ- 
ſioners againſt her Huſband, 1 Brownl. 47: | 5 


So by the St. 13 El. 7. The Commiſſioners may ſend for any Perſons (D. 8. 
ſuſpected to have any Goods, or Debts of the Bankrupt, or to be indebted N 
to him, and may examine them on Oath, or otherwiſe, about the Truth 
and Certainty thereof: And if any refuſe to be ſworn, or diſcloſe not the 
whole Truth, on Proof thereof before the Commiſſioners by Witneſs or 
otherwiſe, he ſhall forfeit double the Value of the Goods, or Debts concealed, 
to be levied by the Commiſſioners on his or their Lands and Goods, &c. 

for the Benefit of the Creditors, in the ſame Manner, as they may order the 
Lands, or Goods of the Bankrupt himſelf 

And by the St. 1 Jac. 15. The Commiſſioners may by Warrant, Cc. 
commit the Party, refuſing to appear, or to be ſworn, and anſwer ſuch Inter- 

| Togatories as ſhall be miniſtred to him, without Bail, till he ſubmit to be 
examined, &c.—So by the Sf. 5 Geo. 24. as to Acts of Bankruptcy. 
And ſuch Perſon convicted of wilful Perjury, &c. or any convicted of 
ſuborning them, ſhall ſuffer ſuch Puniſhment concerning Perjury as in 

5 El. . | 225 | | 

Provided the Commiſſioners allow the Witneſſes ſent for, ſuch Coſts as 
they 1 — fit. And by the St. 5 Geo. 24. they are not obliged to go above 

20 Miles. a, | 

By the St. 4 & 5 Ann. 17. In Caſe the Bankrupt do not ſurrender him 
ſelf, and conform, &c. all Perſons, who have accepted any Truſt, or con- 
cealed any Real, or Perſonal Eſtate of the Bankrupt, ſhall in 30 Days after 

Notice of the Commiſſion, diſcover ſuch Truſt and Eſtate in Writing to one 
of the Commiſſioners, and ſubmit to be examined, &c. or forfeit 100 J. 
and double the Value of the Eſtate concealed, to be recovered by the AC 

lignees for the Benefit of the Creditors, with Coſts, &c. And any Perſon 
voluntarily diſcovering, &c. in 60 Days after the Time allowed to the 


Yor. . 6 U Bankrupt 
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(D. 9.) 


J 


Bankrupt to ſurrender, ſhall have 31. per Cent. from the Aſſignees, of the 
neat Proceed of what ſhall be recovered by ſuch Diſcovery.— Revived by 


the St. 5 Geo. 24. 


But a Commitment, #i/l he conform to their Authority, is void, R. 1 §a/ 


348. 
Or, till diſcharged by due Courſe of Law. R. 1 Sal. 351. 


By the St. 13 El. 7. If any detain Goods, Lands, or Debts of a Bank. 


By Seizure of rupt fraudulently, &c. he ſhall forfeit double the Value of them, to be le. 


his Effects. 


D. 10.) 


vied in the ſame Manner as the Forfeiture for concealing ſuch Goods, Gs. 
on Examination, &c. and to be employed for the Benefit of the Creditors, o 


if they be paid, then a Moiety to the Queen, and a Moiety to the Poor, &. 


And by the St. 21 Fac. 19. The Commithoners, or any by their Warrant 
may break open the Houſe, Chambers, Warehouſe, Shop, Doors, or Trunks 
of the Bankrupt, and ſeize his Goods, Money, or other Eſtate. 

So by the Sf. 4 & 5 Ann. 17. On Certificate from the Commiſſioner 
of the Commiſſion, and that the Party is found a Bankrupt, any Judge 
Juſtice of Peace may grant a Warrant to ſeize any Goods, Books, Writing, 
or other Real, or Perſonal Eſtate of the Bankrupt.—So by the Sr. 5 Ge. 24, 

And by the Sz. 5 Ann. 22. If the Bankrupt, or any other by his Conſent 
or Privity, remove, conceal, deſtroy, or embezle any Goods or Effects, wl:ze. 
of the Bankrupt, or any in Truſt for him, is poſſeſſed, to the Value of 20, 


or any Books of Account, Writings, &c. of Intent to defraud his Creditors, 


ſuch Bankrupt ſhall ſuffer as a Felon,—So by the Sr. 5 Geo. 24. and 
5 Geo. 2. 30. G7 


By the Sf. 13 El. 7. The major Part of the Commiſſioners have fill | 


For Diſpoſal Power by their Diſcretion to take Order with all a Bankrupt's Lands, Te- 


of his Eſtate. 


What Lands nements, and Hereditaments, as well Copy as Freehold, which he ſhall have 
and Goods. in his own Right before he became a Bankrupt. 


All his Real 


(D. 11.) 
Tho! a joint 


And therefore, the Commiſſioners may ſell all Lands, and Tenements, 


which the Bankrupt had at the Time of his Bankruptcy in Fee, for Lk, 


or for Years, 5 | 
So, all Rents, Annuities, Offices, &c. 
So, all Copyhold Eſtates ; for they are within all the Statutes of Bank- 
rupts. R. Cro. Car. 550. Vide Copybold, (N.) : 135 
. So a Reverſion, or Remainder, as well as Lands, in Poſſeſſion. 
So any future Intereſt: As, a Term to commence in futuro. 


80 by the S. 1 3 El. 7. The Commiſſioners may ſell all Lands, Tenements, 
and Hereditaments, which the Bankrupt ſhall have purchaſed for Money, 
Ge. jointly with his Wife, Children, or Child, for his own Uſe, or for ſuch 


- Uſe, or Intereſt as he might lawfully depart withal. 


Vet, if a Purchaſe in the Name of himſelf; and his Wife, and Son, Was 
before his Trading, the Commiſſioners cannot ſell it. R. Per 3 J. C. 
Car. 550. | FN 

So by the St. 13 El. 7. The Commiſſioners may ell all Lands, &c- pu 


chaſed with any Perſon to the ſecret Uſe of the Bankrupt. 
So, if the Bankrupt be a Jointenant in Fee, for Life, or Years, the Com- 


miſſioners may ſell a Moiety. 


ture, | | 
80 


Fan iS tas aAaE£ 


If he be ſeized in Right of his Wife, they may {ell during the Coter- 
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So by the St. 1 Jac. 15. The Commiſſioners may fell all Lands, Sc. (D. 12.) 
Offices, &c. Goods, Chattels, and Debts, which ſuch Perſon who ſhall be- 175 convey: 
come Bankrupt, ſhall have conveyed, or cauſe to be conveyed to any of his 1 IC. 
Children, or other Perſon, or into any other Men's Names, as amply as if tees. 
ſuch Bankrupt, at the Time of the Bankruptcy, had been actually ſeiſed, or 
poſſeſſed in his own Name, of the like Intereſt. | 

So, if they are conveyed before his Bankruptcy, in Conſideration of Mar- 
riage, to the Uſe of himſelf and his Wife ; tho' the Wife is not named by 


the Stat. for ſhe is within the Intent. R. Sti. 289, 


So by the S. 21 Fac. 19. The Commiſſioners may ſell, c. all Lands, (D. 13) 
Cc. whereof the Bankrupt is ſeized in Tail, in Poſſeſſion, Reverſion, or Tho ſeized 
Remainder, whereof no Reverſion or Remainder is in the King of the Gift of in _ 
the King, &c. which ſhall be good againſt Iflues in Tail, and all others, 
whom the Bankrupt might bar of any Remainder, Title, Poſſibility, &c. 
by a Common Recovery. 

So they may ſell an Eſtate, which the Bankrupt has, to commence upon 
a Contingency. 


So by the St. 21 Fac. 19, If the Bankrupt have conveyed Lands, &c. (D. 14.) 
Goods, &c. on Condition, or under Power of Redemption, the Commiſ- an Loy yas 1. 
ſioners may before the Time of Performance of the Condition, under their iy * 3 
Hands and Seals appoint a Perſon to make Tender of Payment, or Per- demption. 
formance, according to the Nature of the Condition. And after ſuch Ten- 

der, &c. the Commiſſioners may ſell ſuch Lands, Goods, &c. for the Be- 


nefit of the Creditors, as any other of the Bankrupt's Eſtate. 


So by the S. 13 BY. 7. The Commiſſioners may {ell all Lands Free, or (D. 15.) 
Copy, Fees, Goods, &c. purchaſed, or which ſhall deſcend, or by any 1 u 
Means come to the Bankrupt after his being declared a Bankrupt, at any es ond ; 
time before the Debts to the Creditors be fully ſatisfied, or agreed for, 


So by the Sf. 13 El. 7. The Commiſſioners may ell all Money, Goods, (D. 16.) 
Chattels, Merchandizes, Wares, and Debts of the Bankrupt wherever found. All Goods 
And by the Sr. 1 Jac. 15. The Commiſſioners may grant, and aſſign TO 
any Debts due to the Bankrupt, or to be due, from what Perſon, or in what 
Manner ſoever, to the Benefit of the Creditors ; which Aſſignment ſhall veſt 
the Property of ſuch Debt in the Aſſignee, as fully as if the Bond, Cr. were 
made to ſuch Aſſignee, ſo that the Bankrupt ſhall not afterwards recover. 
_ or diſcharge the fame, nor ſhall it be attached as a Debt of the 
— Bankrupt. HED He 
And therefore, the Commiſſioners may ſell all the Goods of the Bank- 
rupt, tho' he fold them bond fide after his Bankruptey, and before the Com- 
miſſion awarded. Vide Ante, (C. 9g.) 
Tho' he fold them in Market Overt. Per Tuiſd. 1 Lev. 174. i Sid. 
272. | 
A. fortiori, Goods fold by the Bankrupt after the Commiſſion, before Sei- 
zure. R. Mo. 594. | | | | 
: 2 * Bankrupt pay his Money to any Creditor for a juſt Debt. R. 
So they may ſell his Goods in Feland. 
They may fell Monies due to the Bankrupt upon a Judgment; Jon. 215. 


And 
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And Judgment may be entred upon a Scire facias, after Verdict againſt 
the Terretenant, at the Requeſt of the Aſſignee, without a new Scire Facias 

by him. 5 Mod. 88. 


So, an Heriot, Relief, &c. due to the Bankrupt. | 
So, a. Debt upon a Bond to A. as Truſtee for the Bankrupt. R. pa/ 


05. . | | 
, So they ſhall have an Equity of Redemption, which the Bankrupt had. 
2 Ver. y. IT | | 
So, a Lake given to the Bankrupt, for which he had a Decree. N. 
2 Fer. 433. 8 
So, they may ſell Goods of the Bankrupt forfeited, and ſeized by a (a. 
pias Utlagatum after the Bankruptcy, and before the Commiſſion; for 2 
Bankrupt ſhall not defeat his Creditors, by his Act, or Default. R. 1 Fal. 
109. R. Cont. in the Exchequer, Hill. 6 GS. | 
So by the St. 5 Geo. 2. 30. The Goods of a Bankrupt, being a Felon, 
ſhall go among the Creditors, | 


(D. 17.) And by the St. 21 Jac. 19. The Commiſſioners may fell all Goods, 
Eko he has hereof the Bankrupt ſhall be reputed Owner, and with the Conſent of the 
only the Diſ- 25 k . , D 
poſition by true Owner, take upon him the Sale and Diſpoſition, tho' formerly conveyed 
Conſent of the by the Bankrupt to ſuch true Owner for valuable Conſideration. | 
Owner, Se. And all Lands, Goods, &c. extended after his becoming a Bankrupt, on 

Pretence of his being Accomptant, or indebted to the King, if upon Exa- 
mination by the Commiſſioners on Oath it be found, ſuch Debt be due to 
ſuch Accomptant, or Debtor on a Contract not originally made between 
him, and the Bankrupt, but made with, or in Truſt for ſome other Perſon, 
So, Goods taken in Execution after an Act of Bankruptcy, tho' the Writ 
bears Te/te before. Semb. 1 Lev. 173. . | 1 
So a Judgment obtained by a Creditor after an Act of Bankruptcy ſhall be 
_ avoided. | 
So, by the St. 21 Fac. 19. If the Bankrupt had granted, or pledged his 
Goods, &c. for Payment of Money, the Commiſſioners may pay or tender 
the Money, and then ſell the Goods. pe 3 
Vet, if the Goods of a Bankrupt are ſeized in Execution after the Pank- 
ruptcy, and ſold by the Sheriff, the Commiſſioners cannot aſſign the Mo- 
ney raiſed by the Sale, but they muſt aſſign the Goods themſelves. K. 
3 Lev. 192. Oe 
So, if Goods are taken in Execution by the Sheriff at the Suit of the 
Bankrupt, they cannot be aſſigned till they come to the Hands of the Bank- 
rupt. R. Jon. 215. Cro. Car. 166, 176 . 
Nor Damages, which the Bankrupt may recover for Treſpaſs, or Slander, 
before they are aſcertained by Judgment. For. 215. N 


(D. 18) But by the St. 13 El. 7. The Commiſſioners cannot ſell Lands, Ge. 
1 _ aſſured by the Bankrupt before he became Bankrupt, ſo as ſuch Aſſurance 
old bond file be made bond fide, and the Party to whoſe Uſe made, be not privy or con: 
before the ſenting to the Purpoſe of the Bankrupt, to deceive his Creditors, at or before 
Bankruptcy. ſuch Aſſurance. „„ | | 

Nor Lands, which the Bankrupt had fold by Deed indented, tho the 
Inrolment was after the Bankruptcy. Jon. 208. - 

So by the St. 21 Jac. 19. No Purchaſer for a valuable Conſideration 

ſhall be impeached, unleſs the Commiſſion to prove him a Bankrupt 


ſued in five Years after he ſhall become a Bankrupt. 


So, 
ARS 


FCC 
80, if the Bankrupt be afterwards outlawed, and A. gives Money for a 


' Leaſe of his Land from the King, before the Commiſſion ſued, he will be a 
Purchaſer bond fide for ſo much. R. 1 Sal. 109. | 
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Nor, Lands, which the Bankrupt has as Truſtee only, for Payment of (D. 19.) | 
the Debts of another. R. in Chanc, Trin. 2 Geo. inter Clopham & Gallant. * 1 


ad as Truſtee, 
Nor, by the ST. 21 Fac. 19. Lands, or Goods, Sc. whereof an Extent (D. 20.) 
or Execution is ſerved and executed, before he became Bankrupt. Or, upon 


So, if a Statute be extended upon the Lands, tho' the Liberate was not 1 

ſued before his Bankruptcy. R. Cro. Car. 149. Jon. 203. 5 executed. 
Nor Goods, taken in Execution for the Bankrupt, before the Return of 
the Writ. R. Cro. Car. 166, 170. Jon. 215. 

So, if an Execution be made after an Act of Bankruptcy, and before No- 
tice of it, upon a Writ teſte'd before the Bankruptcy, Trever does not lie by 
the Aſſignees againſt the Officer. R. 1 Lev. 173. 1 Sid. 271. 

Yet Goods, not taken in Execution, may be fold, tho' the Writ of Exe- 
cution was delivered to the Sheriff before his Bankruptcy. R. 3 Lev. 70. 
104: -- OR | 


So by the Sr. 1 Fac. 15. The Commiſſioners cannot fell Lands, &c. or o . us, 
Goods, &c. purchaſed, or conveyed by the Bankrupt upon the Marriage of led _—_ 
any of his Children, both Parties being of Years of Conſent. 


the Marriage 
So, if a Leſſee for Years has a Covenant for Renewal, the Aſſignee ſhall f a Son, Oe. 


have no Benefit of it. 2 Ver. 97. 

So, if Land be ſettled in Truſt for the Wife of B. by the Anceſtor of 
ſuch Wife, and B. becomes a Bankrupt, the Aſſignee ſhall have no Benefit 
of ſuch Truſt, during the joint Lives of B. and his Wife. R. 2 Ver. 96. 

So, if the Father of B. covenant upon his Marriage to pay 151. per Ann. 
to B. during the Life of the Father, and B. becomes a Bankrupt, the Aſ- 
ſignees ſhall not have the Benefit of ſuch Agreement. R. 2 Ver. 194. 


So by the Sf. 1 Jac. 15. The Commiſſioners cannot aſſign Debts paid (D. 22.) 
by a Debtor te the Bankrupt, truly and bond fide, before he underſtood him — m a 
to have been a Bankrupt. R. 3 Keb. 190. | 8 


Nor, Goods, bought of a Bankrupt bond fide for a valuable Conſideration, 
before Notice of the Bankruptcy. Semb. Skin, 149. | 
Nor, Goods, delivered by a Bankrupt, purſuant to an Award confirmed in 
Chancery without Fraud, before Notice that he was a Bankrupt, 9. a Ver. 
Nor, a Bond, &c. aſſigned by the Bankrupt for a juſt Debt, before his 
Bankruptcy. 2 Ver. 428. | 12 | . 
So they cannot aſſign Money, given by the Bankrupt after an Act of 
Bankruptcy committed, to put his Son Apprentice, being the uſual Rate, 
and given ſeveral Years before he appeared to be a Bankrupt. R. 3 Lev. 
58, 9. Dub. Skin. 21. | | 
Nor, Money, recovered againſt a Bankrupt, before Notice. 3 Keb. 
231, 2. | 1 5 | 
Nor, Goods, conſigned to the Bankrupt but not paid for, which the 
Owner before Delivery, hearing that he was a Bankrupt, and changing his 
former Conſignment, conſigns to another. Cont. at Law, but R. in Equity. 
2 Ver. 203. 8 | | 
So, by the St. 5 Geo. 24. If mutual Credit, or Debts appear, the Com- 


miſſioners, (or by the Sr. 5 Geo. 2. 30. the Aſſignees,) may ſtate the Ac- 
Vor. 1 ER > 1 count, 
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count, and the Ballance, and no more, ſhall be claimed, or paid on either 


Side. Vide Poſt, (D. 27.) | 


(D. 23.) 
In what Man- 
ner the Sale - 


ſhall be. 


well as the Iſſue in Tail, ſhall be barred without a Common Recovery, 


Ke. Ray. 7. VVV 
ut an Aſſignment of Land will be void, unleſs it be by Indenture in- 


But by the St. 13 El. 7. The Vendee of Copyhold Lands before Entry, 


_ Tenant of the ſame Copyhold. 


R. Cro. Car. 569. Vide Cb, (N.) 


(P. 24.) 
How choſen. 


of the Creditors then preſent, So by the Sf. 5 Geo. 24. 


to the beſt Value; And by Deed indented, and inrolled in one of her Ma. 
jeſty's Courts of Record, make Sale of all Lands, &c. and all Deeds and 
Evidences touching only the fame, and of all Offices, Goods, Chattels, Ge. 
or otherwiſe to order the ſame for Satisfaction, and Payment of Creditors, 


EA EE KEV ST 


By the Sz. 13 El. 7. The Commiſſioners, or major Part ſhall cauſe the 
Bankrupt's Lands, Goods, &c. to be ſearched, viewed, and appraiſed 


By the St. 1 Fac. 15. The Commiſſioners ſhall grant, and aſſign, or 
otherwiſe diſpoſe all Debts due to. the Bankrupt. N 
And by the Sr. 21 Jac. 19. By Deed indented, and inrolled in {x 
Months after making thereof, in ſome of his Majeſty's Courts of Record 
they may grant, bargain, fell, and convey any intailed Lands, &c, 

All Lands diſpoſed by the Commiſſioners, may be ſold by Deed indented 
and inrolled. 7 | OE I EN 
Tho' the Lands are intailed ; and thoſe in Remainder, or Reverſion, 2 


So there may be a Sale of Goods by Deed not inrolled. R. 2 CO. 20. 4 
1 Vent. 360. oY, 

And tho' there be no View of the Lands by the Commiſſioners before 
the Sale, it will be good. 0 


So, if there be no View of the Goods. R. 2 Ch. 26. 4. 
Yet an Aſſignment is good, tho' the Debt aſſigned is more than was due. 


rolled. R. 1 Vent. 360. 


So, before Inrolment, a Demiſe by the Aſſignee is void to maintain an 
Ejectment, tho' the Deed be afterwards inrolled. R. 1 Vent. 360. 


or taking the Profits, ſhall agree with the Lord of the Manor for his Fine, 
and on ſuch Agreement the Lord, at the next Court holden for the ſaid Ma- 
nor, on Requeſt, ſhall grant the ſaid Cuſtomary Lands, Ge. by Copy of 
Court Roll for ſuch Eſtate, and Intereſt as is fold to the Vendee, reſerving 
the antient Rents, Cuſtoms, and Services, and ſhall admit the Vendee his 


Yet- the Copyhold is veſted in the Bargainee before his Adrittance, tho' 
he cannot enter, or take the Profits. R. Cro. Car. 568. 
And he ſhall avoid all meſne Acts between the Sale and Admittance. 


(D. 24.) Aſſignee of the Bankrupt. 


By the St. 5 Ann. 22. After the 25h April 1707, The Commiſſioners 
ſhall give Notice in the Gazette, and appoint a Time and Place for the Cre- 
ditors to meet to chuſe an Aſſignee of the Bankrupt's Eſtate, and ſhall aſſign 
ſuch Eſtate to no other than ſuch as ſhall be nominated by the major Part 

But the Commiſſioners in the mean Time may appoint an Aſſignee or 
Aſſignees, who yet may be removed at a Meeting of the Creditors, if the) 
think fit, and, if removed, ſhall deliver up all the Bankrupt's Effects come 
to his Hands, unto the new Aſſignees then choſen, and for Refuſal to do ſo | 
in fourteen Days after Notice of the new Aſſignee choſen, and his Acceptanc | 
given, in Writing, under the Hand and Seal of the new Aſſignee, ” 
forfeit, 100/. over and above the Value of ſuch Effects, Sc. So by the 
St. 5 Geo. 24. e By 
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By the S. 5 Ann. 22. The Aſſig nee ſhall be obliged to keep Books of A 25) 
Ae of the Bankrupt's Eſtate, w ith Liberty for any Creditors to inſpect ought 2 a 


them.—80 by the Sf. 5 Geo. 24. 


By the Sr. 1 Fac. 15. The Aſſignment of Debts of the Bankrupt by the (D. 26.) 


What Intereſt 
Commiſſioners ſhall veſt a Property in the Aſſignee. ks belt have. 


So by the Sr. 5 Ann. 22. All the Effects and Eſtate of the Bankrupt, de- 
livered to a new Aſſignee choſen by the Creditors, ſhall be actually veſted in 
bim, as if the firſt Aſſignment had been to him. So by the Sz. 5 Geo. 24. 

And by the Aſſignment of the Commiſſioners, the Property ſhall be veſted 
in the Aſſignee by Relation from the firſt Act of Bankruptey, as to the Avoid- 
ance of all meſne Acts. R. 1 Sal. 111. 

And a Releaſe of a Debt by a Truſtee for a Bankrupt, made after the 
Aſſignment, is of no Avail. R. Pal. 50 5. 


By the Se, 4 C 5 Am. 17. On Proof mn the ca that (p. 27.3 
mutual Credit hath been between the Bankrupt, and his Debtor, and that What Powef 
the Accounts be open and unballanced, they, or the Aſſignees may adjuſt the * 
Accounts, and the Debtor ſhall not be obliged to pay more than the Bal- 
lance. 
So by the Sr. 5 Ann. 22. The Aﬀignees, or major Part may make Com- 
poſition with a Debtor of the Bankrupt, where it ſhall appear reaſonable, 
and take ſuch Part of the Debt as can be gotten on ſuch Compoſition, in 
Diſcharge of the whole. So by the &. 5 Geo. 24. 
So by the St. 3 Geo. 12. The Clauſe, that a Debtor ſhall pay 10 more 
than the Ballance, was enlarged for ſeven Years. 
So by the Sr. 5 Geo. 24. Where there is mutual Credit, the e e 
may ſtate the Account, and the Ballance only ſhall be paid or claimed on 
either Side. (Vide 5 Geo. 2. 20.3} - 
| So, before theſe 3 where there was mutual Dealings, the Ballance 
only ſhould be paid. Per Hale, 2 Ver. 117. L. 2 Ver. 254. per North, 
I Mod. 215. 
So, if the Bankrupt before his Bankruptcy, had aſſigned a Bond, and wag 
indebted to the Obligor, the Obligor ſhall be allowed to deduct the Debt to 
Him againſt the Aſſignee of the Bond. Semb. 2 Ver. 428. 


The Aſſignment may be made to the Creditors, who come in, of all the (D. 28.) 
Goods of the Bankrupt, for Satisfaction of their reſpective Debts rateably. len n ac u 
Or, to any in Truſt, and for the equal Benefit of all the Creditors. * ; 
And if all the Creditors have a joint Debt, the Goods may be aſſigned to 


them generally. R. 2 Co. 26. 6. 


But a general Aſſignment of the Goods to the Creditors, who have ſeveral 
and different Debts, is not good. K. 2 Co. 26, 5. 


The Aſſignee ſhall have the ſame Remedy for 8 of Debts due to (D. 29.) 


the Bankrupt, as the Bankrupt himſelf could have. What Reme- 
And therefore, he may have Debt upon a Bond, or Contract made to the - ou an 
Bankrupt. Cro. Car. 187, 209. R. 2 Cro. 105. have. 


Or, Action upon the Caſe upon Aſumpfit. Lut. 274. 

And the proper Method is, to alledge a Promiſe to the Bankrupt himſelf, 
and not to the Aſſignee, except where an expreſs Promiſe is made to him 
after the eee Per Hal, Med. Ca. 131. R. 2 She. 238, 


2 Or, 
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this is a new Contract, and amounts to an expreſs Promiſe to the Aſſignee. 
Mod. Ca. 131. | 


the Bankrupt himſelf ſues Execution, and the Money is levied, the Court 


Goab. 195, 6. Adm. Cont. 1 Lev. 17. | 


plead, that he was a Bankrupt, and that the Debt was aſſigned. Lt. 


are uncertain, and not aſſignable. 2 Keb. 372. | 


join in the Suit. Adm. 1 Lev. 17, 18. 


EET 2: 
Or, if Money of the Bankrupt is received by B. after the Alignment, 


o, if the Bankrupt had a Judgment, the Aſſignee may have a Scire facigs 
upon it. 1 Vent. 193. a : | 
And, if after the Aſſignment, and before the Scire facias by the Afſignee, 


will ſtay it in the Hands of the Sheriff, or in Court, till the Aſſignee ſues 3 
Scire facias. 1 Vent. 193. 
And in a Scire facias by a Bankrupt againſt the Terre-tenant and Juds. 
ment for him, if the Plaintiff dies, the Judgment may be entred at the 
Requeſt of the Aſſignee, without a new Scire facias. 5 Med. 88, 
So, if the Goods, &c. of the Bankrupt come to the Hands of another, 
the Aſſignee ſhall have Trover ; for the Property is veſted in him, 2 
Vent. 63. 3 bs 
The they come to his Hands by Force of an Execution at his Suit, exc. 
cuted after the Bankruptcy. Semb. Sho. 12. 1 Sal. 111. 
And he may declare generally, quod cum poſſeſſionatus fuiſſet ut de bus 
furs propriis. Dub. 1 Sal. 111. _ | = 
If A. and B. are joint Obligees or Partners, Fc. and A. becomes Pank. 
rupt, and the Aſſignment be to B. he ſhall maintain an Action upon the 
Bond alone, being intitled to a Moiety in his own Right, and to the other 
Moiety as Aſſignee. Semb. Per Wind. but the others Dub. Ray. 7. 1 
Lev. 17. = | 
So, 4 a Debt of A. be aſſigned, Part to one Creditor, Part to another, 
each may ſue for his Part; for the Statute makes a Severance. Per Marl. 


And, if the Bankrupt afterwards ſues for the Debt, the Defendant may 


bh 25 
But after the Commiſſion, and before the Aſſignment, the Bankrupt m 
ſue for his Debt in his own Name. Per Holt, 1 W. & M. K. 1 Sal. 
108. . 3 | TI 
So, if the Sheriff, &c. execute an Execution by Hiri facias teſte'd before 
the Bankruptcy, Treſpaſs does not lie againſt the Officer, tho' the Exe- 
cution was executed = the Commiſſion awarded againſt the Bankrupt, K. 
I Sid. 271, 1 Lev. 173. R. Sho. 12, 3 Mod. 236. | 

So after Aſſignment, the Bankrupt may maintain Treſpaſs ; for Damages 


So, Covenant. 2 Keb. 372. Per 2 J. 1 Ca. Ch. 71. | 
So, if a Debt due to the Bankrupt and another be aſſigned, they cannot 


Yet a Suit by a Creditor for a Debt, or an Execution upon a Judgment 
will be vain after the Commiſſion ; for when recovered they will be liable 
to the Commiſſion. R. 2 Ca. Ch. 191. | 

By the Sr. 1 Fac. 15. An Aſſignee ſhall maintain an Action for a Debt 
of the Bankrupt, in his own Name. R. 2 Cre. 105. 

And therefore, it is ſufficient for the Aſſignee by his Declaration, to ſheV = 
the Debt due to the Bankrupt, his Bankruptcy, the Commiſſion, and Aſſign- 
ment to him. Lut. 451. | Ss 10 | 

And he need not ſhew, that he was declared a Bankrupt by the Comm” 
ſioners. R. Lut. 455. | 1 

Or, that he was indebted to the Value of 100 /; for it ſhall be intended, 
that the Commiſſion iflued regularly. R. Lut. 456. | 


Or, 
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Or, that there was a Petition by a Creditor, to the Chancellor. R. 


Lut. 456. | 1 
Or, that Notice of the Aſſignment was given to the Debtor. R. 


1 „ 

Or, how he became a Bankrupt. Q. Sho. 7. R. Carth. 29. | 

But now it is ſufficient to declare ſhortly, without ſhewing the Commiſ- 
fion, and Aſſignment at large. R. after Verdict. Lut. 277. 

So the Aſſignee ſhall maintain an Action, where the Contract was made; 
for the Privity of Contract is aſſigned. 1 Sand. 239. ; 
In Debt upon Bond, there is no need of a Profert of the Deed ; for per- 

| haps it is not in the Aſſignee's Hands. R. Cro. Car. 209. | 
But an Action by an Aſſignee does not alter the Nature of the Debt: And 
therefore, he cannot have Debt againſt an Executor, or Adminiſtrator upon 
ſimple Contract. R. Cro. Car. 187. Jon. 223. - 

So it does not prejudice the Defence of the Defendant. And therefore, 
in Debt upon Simple Contract he ſhall wage his Law. R. Gro. Car. 187. 
R. 2 Cro. 105. bY OY 

So the Defendant may plead, Non afſumpfit to the Bankrupt within fix 
Years, where the Promiſe is alledged to the Bankrupt himſelf, and not to 
the Aſſignee. Per Holt, Mod. Ca. 131. N 


(D. 30.) Diſtribution. 


Buy the S-. 13 El. 7. The Commiſſioners may fell the Lands, Goods, Cc. (P. zo.) 
of a Bankrupt, or otherwiſe diſpoſe the ſame, for Satisfaction of the Credi- Stall be equal. 

tors, via. To every of the Creditors a Portion, rate and rate-like, according 

to the Quantity of his Debt. _ 

And therefore, there ſhall be an equal Diſtribution for the Benefit of all 

the Creditors, rw are contributory, in Proportion to their reſpective Debts. 

R. 2 Co. 25. 6. 

If Partners agree, that their ſeveral Debts ſhall not charge the Joint Stock, 

and afterwards become Bankrupts, and have ſeveral Creditors, and alſo upon 

| the Joint Stock, the Creditors. upon the Joint Stock ſhall not be preferred to 
the ſeveral Creditors, but they ſhall be all equal; for the Agreement ſhall 

| - Effect between themſelves, and not againſt the Creditors. R. 2 Cu. 

Ch. 139. e 5 


By the St. 1 Fac. 15. If after the Commiſſion ſued forth, and dealt in, (0. 31.) 
the Bankrupt die before Diſtribution, yet the Commiſſioners may proceed t hat 
in Execution of the Commiſſion. | Time. 
If the Commiſſioners have taken Contribution of any Creditor, the Com- 
miſſion is dealt in. 2 Ca. Ch. 193. 9 

But by the Sz. 1 Fac. 15. The Commiſſioners cannot proceed to Diſtri- 
bution, till four Months expired. . 


5 (D. 32.) The Advantages of the Bankrupt. 


By the St. 13 EL 7. and 1 Jac. 15. The Commilfioners ſhall on the (D. zz.) 
Bankrupt's Requeſt declare to him, how they have diſpoſed his Lands, He hall have 
Goods, Cc. and pay him the Overplus, if any be. A Eftate 
| e is diſpoſed. 
do by the St. 5 Geo. 24. it is declared, that the Bankrupt going to, ſtay- (D. 33.) 
ng with, or coming from the Commiſſioners on Surmons, is not liable to Sball not be 


an Arreſt for a Debt, or on an Eſcape Warrant; but on ſhewing fuch Sum- 188 


Vor. I. 3 6 8 Mons, amis. 


538 EAN ̃ UP -T:; 


mons, and proving it ſigned by the Commiſſioners, and giving a Copy of 

it, the Officer ſhall diſcharge him, and pay him 5 J. a Day if he do not. 
So by the Sf. 5 Geo. 2. 30. In coming to ſurrender, or after Surrender 

till the Time allowed for finiſhing his Examination, unleſs in Priſon he. 


fore. 


(D. 34.) And tho', by the Sz. 13 El. 7. The Creditors, not fully ſatisfied, might have 
pane = a Remedy for the Reſidue of their Debts againſt the Bankrupt, in like Man. 
other Debts, NET as they ſhould have had before that Act: and ſhould be barred only of 

ſuch Part of their Debts, as ſhould be ſatisfied by Order of the Commiſ. 
fioners ; 2 he, CES aha | 
| Now by the Sr. 4 & 5 Ann. 17. A Bankrupt, who ſhall ſurrender him. 
ſelf to the Commiſſioners, and ſhall in all Things conform to the Directions 
of that Act, (viz. as to the Diſcovery of his Effects, or being apprehended 
within 30 Days after Notice of the Commiſſion left at his uſual Abode, and 
publiſhed in the Gazette, by a Warrant from a Judge or Juſtice of Peace, 
ſhall then conform, &c.) ſhall be diſcharged from all Debts by him owing 
at the Time when he became Bankrupt. So by the S. 5 Geo. 24. 
And by the S. 5 Geo. 24. He ſhall not be arreſted for Debt, or upon an E- 
ſcape Warrant, if he attends the Commiſſioners, or in going to, or from them, 
but on ſhewing to the Officer the Commiſſioners Summons, ſhall be dif. 
charged, on Pain of 5 /. per Diem to the Bankrupt's own Uſe. 


Notes, Securities, &c. payable at a future Day, as if the Money had been 
due and payable before he became Bankrupt, 5 | 
But by the Sz. 10 Ann. 15. The Diſcharge of a Bankrupt from his Debt 
ſhall not be conſtrued to releaſe any other Perſon, who was Partner in Trade, 
or jointly bound, or liable to the ſame Debt with the Bankrupt. 
- So, if the Bankrupt does not plead his Diſcharge, but ſuffers Judgment 
againſt him for a Debt before his Bankruptcy, he ſhall not be aided by an 
Audita Querela, nor in Equity. R. 2 Ver. 697. | 


; depending before the Judges, he ſhall not be aided upon Motion, without | 
an Audita Querela. 2 Ver. 697. 

So by the St. 5 Geo. 2. 30. If the Creditors be not paid 1 5s. in the Pound, 
he ſhall afterwards be liable to the Creditors, except as to his Body, Tools 
of his Trade, Houſhold Goods, and Furniture, and Apparel of himſelf, | 
LPS Hor r GS eee, Pa: Ed on ec 


(D. 35.) And by the Se. 4 & 5 Ann. 17. If the Bankrupt ſhall be afterwards arreſted, 


3 or impleaded, for a Debt due before he became Bankrupt, he ſhall be diſ- 
rally, © Charged on Common Bail, and may plead in general, that the Cauſe of ſuch 


Action did accrue before he became Bankrupt, and may give the Act and 
ſpecial Matter in Evidence, and the Plaintiff being Nonſuit, or having 2 
Verdict, or Judgment againſt him, ſhall pay Coſts. — But this Act ex- 
pired 26 June 1716. . — 
So by the Sz. 3 Geo. 12. This extends to Bankrupts againſt whom a Com- 
miſſion iſſued on, or before 26 Juxe 1716, who had diſcovered their Effects, 
Sc. or ſhould do ſo before 25th December next enſuing. So by the K. 
5 Geo. 24. for ſeven Years.longer.---And by the Sr. 5 Geo. 2. 30. for three 
Years longer. WE > e J 
If there be a Joint Commiſſion againſt A. and B. and the one be ſucd 
by a ſeparate Creditor, he ſhall plead generally, &c. for after Diſtribution 
of the Joint Stock to the Joint Creditors, the Share of each out of the Re- 
ſidue ſhall be to the ſeparate Creditors. Semb. F, g. 283. 8 


By che Sr. 7 Geo. 2. 31. The Bankrupt ſhall be diſcharged from all Bd, 


So, if he be taken in Execution, during the Time that his Certificate is 


CEE 
Ee he SS Gn. n 


VV 


But a Bankrupt cannot plead the general Iſſue. 

So, it is not ſufficient to ſay, that he became Bankrupt, and the Cauſe of 
Action accrued before, without ſaying, quod vigore ſtatuti he pleads this; 
for the Stat. does not enable him to plead the General Iſſue, but to plead 
generally, that the Cauſe of Action accrued before the Bankruptcy ; and 
therefore he ought to ſhew, that he pleads this by Force of the Statute. 
R. in C. B. Paſ. 10 Ann. inter Fyſon and (Reported Comyns's 
Rep. 205.) | py” 

80 be hal not be diſcharged from a Bond made before his Bankruptcy, 
to pay to his Wife, if ſhe ſurvive, 400 J. in two Months after his Death; 
for it was not due before. R. inter Sparks and Tully in B. R. and after- 
wards in Error, Trin. 3 Geo. 2. (Reported 2d Ld. Ray. 1546, 1570.) 

So the Bail of a Bankrupt ſhall not be diſcharged. R. 2 Mod. Ca. 348. 


3 


So by the St. 4 & 5 Ann. 17. A Bankrupt ſurrendring, and conforming e 
to the faid Act, ſhall have 5 J. per Cent. paid him by the Aſſignees out of Share of the 
the neat Product of the Eſtate received on ſuch Diſcovery, ſo as ſuch Sum neat Produce. 
amount not in the whole to above 200 . —80 by the Sz. 5 Geo. 24. and 
5 Geo. 2. 30. „ | 

And ſo as the Creditors of the Bankrupt be paid 8s. in the Pound, at 
leaſt, above all Charges; for in ſuch Caſe he ſhall be allowed only what 
the Aſſignees, or the major Part of the Commiſſioners think fit. 

And tho' this Statute expired 26 June 1716, by the St. 3 Geo. 12. it 
was extended to all Bankrupts, againſt whom a Commiſſion iſſued on or 
before 26 June 1716, who ſhall diſcover Effects, &c. before 2 5 December 
then next. | | pw 3 

By the &. 5 Geo. 2. 30. If the Creditors are not paid 10s. in the Pound, 
the Bankrupt ſhall be allowed only what the Aſſignees and Commiſſioners 
think fit not exceeding 3/. fer Cent. © Fs : 

If paid 125. 6d. in the Pound, then 71. 10s. per Cent. ſo as it amount 


not to above 2 50. If paid 155. in the Pound, then 10 J. per Cent. ſo as 
it exceed not 300 l. 


But by the Sr. 4& 5 Ann. 17. A Bankrupt ſhall nat have the Benefit of (D. 37.) 


that Act, unleſs a major Part of the Commiſſioners, by Writing under their 3 


Hands and Seals, certify the Lord Chancellor, that the Bankrupt hath made noAdvantage; 


full Diſcovery of his Effects, and in all Things conformed to the Directions Unleſs he has 


of the Act, and that they ſee no Reaſon to doubt the Truth of it: And un- 1— 
leſs ſuch Certificate be confirmed by the Lord Chancellor, or two Judges to 


whom he ſhall refer it, before whom the Creditors may be heard againſt 
the making, or Confirmation of the Certificate. 5 
Nor, by the St. 5 Ann. 22. Unleſs the Allowance to the Bankrupt, and 
the Certificate be ſigned by four Parts in five in Number and Value of the 
Creditors, who have proved their Debts.—So by the St. 5 Geo. 24. and 
5 Geo. 2. 30. of Creditors for 20. — - 
And a Bond or Agreement by the Bankrupt, or any other, &c. to induce 
2 Creditor to conſent to ſuch Allowance, or Certificate, ſhall be void.—So 
by the Sr. 5 Geo. 24. and 5 Geo. 2. 30. | 
The Certificate of the Commiſſioners ought regularly to mention, that 
the Party became Bankrupt ſince the Sr. 4 & 5 Ann. 17, commenced, vis. 
ſince the 24 June 1706. 1 Sal. 111. DER — 


And if the Certificate be ſilent, and Proof is made that he was a Bankrupt 
before, the Certificate ſhall be difallowed. R. 1 Sal. 111. 5 


If the Chancellor refers the Certificate to the Judges, they may examin 
Witneſſes upon it vivã voce. R. 1 Sal. 112. Judg y may e 


2 And 
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And make out Summons for the Witneſſes. R. 1 Sal. 112. 

And they ought to examine the Witneſſes vivd voce, if there are ſuch, 
1 Saf, 112. - OT 1 

If there are not, they may inform themſelves by Affidavits filed in Chan. 


cery, and ſworn before a Maſter extraordinary. 1 Sal. 112. 


(D. 38.) 
If he have 
given extra- 
vagant Por- 
tions to his 
Children, or 
loſt at Play. 


When a Bankrupt ſhall be aided in Equity, and when not, Vide in (han- 


Or, by Affidavits before themſelves. 1 Sal. 1 12. 


80 by the &. 4 & 5 Ann. 17. A Bankrupt ſhall not have Benefit of the 
Act, who hath, on the Marriage of any of his Children, given above 100 / 
unleſs he make it appear he was worth, above the Sum fo given, ſufficient to 
ſatisfy all his Creditors their full Debts. So by the Sr. 5 Geo. 24. 


Or, who hath loſt 5 J. in one Day, or 100 J. in the whole in 12 Months 


preceding his Bankruptcy, in Play, at Cards, Dice, Tables, Tennis, Bowl, 
Shovel-board, Cock- fighting, Racing, Dog Matches, or other Paſtimes, or 
Games, or in bearing Part of Stakes, or betting on the Side of ſuch as did 


my 


cer'y, (2 L, I, 2.) 


(0. 39.) How a Commiſſioner, &c. may plead. 


By the Sr. 1 Jac. 15. In 7 .— or other Suit againſt a Commiſſioner, 
0 


or other having Authority by a Commiſſion of Bankruptcy, he may plead, 
Not guilty, or juſtify, that he acted by Authority of the Acts againſt Bank- 
rupts, without ſhewing the Commiſſion, or other Circumſtance ; to which 
the Plaintiff may reply, De ſon Tort, &c. and the ſpecial Matter may be 
given in Evidence. 3 Es - 

80 by the St. 4 & 5 Ann. 17. Any Perſon ſued by Action, Information, 
Sr. for any Thing done in Proſecution of the ſaid Act, may plead the 
General Iflue, and give the Special Matter in Evidence. 


(D. 40.) Expences of the Commiſlion. © 


B the St. 4 & 5 Ann. 17. No Monies ſhall be paid, or allowed out of 
the Eftate of the Bankrupt, for Expences of eating, or drinking of the Com- 


miſfioners, or any others, at any of their Meetings, &c,—So by the K. 


5 Geo, 24. 


And by the Sr. 5 Geo. 24. No Commiſſioner ſhall take above 205. for | 


u_ aging, | or for executing any Deed, or above 10 f. for any Warrant of 
zure, or Diſtribution. A. . aan 
eee Pay” tx H. En e. A. Zn | | 


(D. 41.) When the Commiſſion may be ſuperſeded. 


If che Commiſſion of Bankruptcy takes Effect, and all the Creditors who 
appear have a Satisfaction, the Chancellor by their Aſſent may ſuperſede it. 
2 Ca. Ch. 144. Dub. Sb. 200. m—_ TEN 

Tho' it be within four Months, and there are other Creditors who would 
afterwards appear. Semb. 2 Ca. Ch. 144, 191. 


So, if the Creditors who petition pray, that it be ſuperſeded, it ſhall be 


ſuperſeded within the four Months, tho' there are other Creditors who after- 
wards BY a Commiſſion. R. 1 Ver. 208. 

Tho 
Bankrupt himſelf being dead. 1 Yer. 209. 


so the Commiſſion abates by the Death of the King. 2 Cs. Cb. 192 | 


80 


e Creditors, who had petitioned, compound with the Heir, de 


ha. © 
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o, if all the Commiſſioners die except two, where the Commiſſion i is to 
three or more, there ſhall be a new Commiſſion. 
But if a Superſedeas be granted by Surprize, it may be diſcharged. N. 
2 Ca. Cha. 144. 
So, if the Commiſſion abate; or be ſuperſeded to the prejudice of any Cres 
ditors, a new Commiſſion may be granted: N. 2 Ca. Ch. 193. 


If a new Commiſſion be granted, the new Commiſſioners ſhall proceed, 
where the old ended. 2 Ca: Ch, 193; 


SA © 
Bar of Eſtate. 


2 Chancery, (4 8. 4.)—Copybold, ( 2 9. ) —Eſates, (B. 224 
25, 27, &c.,)—»Fine, (I. 1, &c. —K. 1, &c J==(rarrantys 
Bs be, &c. — I. 1, bre.) — Pleader, (8. * 


Bar in Pleading. 


Vide Abatement, (I. 23.) — Accord, (D. f, 2.) = Adi, 
(K. 1, &c.— L. 1, &c.) — Appeal, G. 7, &c.) Aſſe, (B. 
13, &c. = C. 4.) == Det, G. 13.) == Pleader, (C. 41, 85. 
— E. 27, &c. — O. 15.8. 11.— 2 D. 7, &c. 13. 2 FV. 
5, Kc. — 31.9. — 3 K. 12, 16, 20, 22, &c. — 3 L. 12 
Kc. — 3 M. 34. — Vorecher, F. 2.) | 


BARGAIN AND SALE, 
(A) Of Goods and Chattels, 


\ Bargain = Sale is, whetw a Man makes à Contract with avother fot 
the Sale of Goods, or Chattels, Lands, or Tenements, and at the 
ſame Time makes the Sale of them. 
If the Contract be Executory, it amounts to a Covenant, or Agreement, 
upon * Covenant, Debt, or A unge lies. De quo, vide Agreement, 
| A. 3, 4.) 
If the Contract be Executed by actual Sale, this is a Bargain, and Sale. 
When a Bargain and Sale 4 a Property, Vide in Biens, (D. 3 5 
What 'Things may be ſold; Vide in Aſſignment, (A. ) Grant. (C) 


1 6 . 10 Ot 


ae, A= 
. 


J. 
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57, +, fe Al Not. 767. 6. 35%. & @ Go. 15.6. 
Hg. mT. | tha Met, if the Bargainor after wards releaſe to A. and his Heirs, to the Uſe 
5 


Cont. 3 Leo. 16. Cont, 2 Rol. 787. I. 25. 


the Eſtate out of B. K. 2 Rol. 787. l. 45. 


BARGAIN AND 8 AL E. 
B. x.) Of Lands and Tenements. 
O, if a Man bargain and ſell Lands, or Tenements, this by the Common 
Law paſſes the > Uk, which now ſhall be executed by the St. 27 H. 8, 
10. Pl. Com. 3o1. b. 303. 4. 2 Inft. 671. 
And a Bargain and Sale of Land may be for Years, for Life, or in Fee. 
Pl. Com. 81.6. 


(B. 2.) By what Words it ſhall be. 
To a Bargain and Sale of Lands, the Words (Bargain and ſell) are not 


eſſential; for any Words, that will raiſe an Uſe at the Common Law, are 


ſufficient : And therefore, if a Man by Indenture demiſe, grant, ſet, and 
to farm let Lands to another for Years, that is a —_ and Sale. R. 8 0, 
94. 4. 2 Inſt. 672. 

So, if he al and grant; or give, and grant. 2 Inft. 672. 
166. | = 

Or, give, grant, and confirm. R. 3 Leo. 16. 

So, if he covenant to ſtand ſeiſed to the Uſe of another i in Fee, and the 
Deed be inrolled. 7 Co. 40. 6. 2 Inft. 672. 1 Leo. 25. 

So, if he enfeoff, ſell, and grant. Dal. 118. 

But where the Intent appears to make an Eſtate in Poſſeſſion, at the Com- 
mon Law, and not by way of Uſe, the Words do not amount to a Bargain 
and Sale: As, if there be a Letter of Attorney in the Deed to make Livery, 
or a Covenant in the Deed to make Livery. R. 8 Co. 94. 4. 2 If. 62. 
Vide Covenant, (G. 2.) 
So, if A. alien, bargain, and ſell a Reverſion with Attornment, it paſſes, 


Cro, El. 


tho' the Deed be not inrolled. R. 2 Cro. 210. 


(B. 3.) How it 3 


© a Man, who has only a Reverſion, bargains, and ſells an Acre of 
. Land, the Reverſion paſſes. 


Pl. Com. 433. b. 

So, if a Corporation bargain, and ſell Land, it is well ; for they may ge 
an Uſe, tho' they cannot be ſeiſed to an Uſe. R. 2 Leo. 122. f. 1 

If the Bargainor, upon his Bargain and Sale reſerve a Rent, at 5 504; 


— Wh the Uſe and Poſſeſſion paſs tanquam uno flatu. 2 Inſt. 673. 


If a Man demiſe, bargain, and ſell to A. for Years; A. Nas an Election 


7 to take by Demiſe at the Common Law, or by the Bargain and Sale. 2 


of B. in Fee; A. cannot then elect to take = Beni and thereby deveſt 


But by a Bargain and Sale nothing paſſes but an Ut; 


R. 2 


Cro. 190. | 
______ So, if he bargain, and ſell a Common, Sc. newly created, and not in 
_ Eſſe before. 2 Cro. 190. 


If the King by Indenture kth) and fell Land to another, nothing 
paſſes by the Common Law, nor the St. 27 H. 8. for a cannot be 
ſeiſed to Uſe, nor convey. R. 2 Cre. 50. 


pay therefore, 


if a Man bargain, and ſell Land, with a Way over other Land, the Way 
without Words of Grant, being now newly created, does not paſs. 


r 


2} 


a LCD as dS tftoad * 


a AND SALE 
So a Bargain and Sale of Lands to A. and his Heirs, to the Uſe of ans 


other; nothing paſſes to the Cefty que Die, for there cannot be an Uſe upon 


an Uſe, Poph. 81. R. Bend. 61, Dy. 155. pl. 20. 1 And. 37. Vide 
in Chancery, (4 W. 2.) 

So a Bargain and Sale to A. for Life, with Power to make Leaſes, is 
void, as to the Power. Poph. 81. 

If a Man, at the Common Law, had bargained and fold his Land gene- 
rally, the Uſe would be decreed to the Bargainee and his Heirs; for in 
Reſpect of the Conſideration, the whole Uſe ſhall be intended to paſs, 
1 Co. 87. 6. 100. 6. 

But now, nothing paſſes to the Bargainee, but for his Life. 1 Cv. 87. b. 

If a Bargain and Sale by an Infant be inrolled, nothing operates by the 
Inrolment, but it ſhall be avoidable. 2 Inf. 673. Mo. 42. 


S0 a Bargain and Sale by Huſband and Wife, being inrolled, does not 
bind the Wife. 2 17 N.. 673. | 


(B. 4.) By what Deed. 


By the Common Law, a Bargain and Sale of Land s might be by Parol, 
without Deed. Poph. 48. R. 1 Leo. 18. 2 Inſt. 675. 


But now, by the Sr. 27 H. 8. 16. A Bargain and Sale of Lands, c. 


whereby any Eſtate of Inheritance, or Freehold is made, ſhall have no Effect, 
unleſs it be by Writing indented, ſealed, and inrolled, Ge. 
Vet after this Statute, a Bargain and Sale of Lands in London, Gc. by 
Cuſtom, would be good by Parol ; for the Statute does not extend to Cities, 


Boroughs, or Towns Corporate. R. Dy. 229. 43. 2 Iuſt. 67 5. Poph, 49. 
Vide London, (N. 3.) Vide Poſt, (B. 5 


The Indenture for a Bargain and Sale of Lands of Freehold, or Inhe- 
ritance, muſt be in Writing, and not in Print, or Stamp, 2 Inſt. 672, 
It muſt be in Paper, or Parchment, and not in other Materials, 2 nt. 
672. 
And it is ſufficient, if it be indented, tho” it has not the Word, Inden- 


F ture. R. 3 Les. 16. 2 Inft. 673. 


(B. 5.) When it ſhall be ld. 


So by 5 St. 27 H. 8. 16. No Manors, Lands, &c. of lnheritance, or 
Freehold ſhall paſs, &c. unleſs the Bargain and Sale be inrolled in one of 
the King's Courts at Weſtminſter, or before the Clerk of the Peace, Gr. in 
the County where the Lands lie, within fix Months after the Date of ſuch 
Indenture. Provided, not to extend to Lands in Cities, Boroughs, or Towns 
Corporate, where the Mayor, &c. have uſed to inrol Deeds, &c. 

And therefore, every Bargain and Sale for Life, or in Fee muſt be i in- 
rolled. 

So, if he in Reverſion karl and fel to the Leſſee * Vears and his 
Heirs; nothing N as a Confirmation, unleſs the Deed be inrolled. Dal. 
37. Mo. 34. 


But a Bargain and Sale for Wakes need not be inrolled 1 the Statute ex 


tends only to Inheritance, and Freehold. 2 Inſt. 671. 2 Co. 36. a. 
Nor, a Bargain and Sale of Lands in London, 45 any other City, Bo- 


rough, &c. Vide Ante, (B. 4.) 2 Hit. 676. Dal. 115. R. Tel. 123, 4. 
Vide London, (N. 3.) 


So Inrolment is not neceſſary, where the Deed does not operate as a Bar- 
gain and Sale, but as a Covenant to ſtand ſeized, &c, 


The 
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(B. 6.) The Inrolment muſt be in Parchment * 2 Inſt. 673. 


| How the n. And the Deed is ſufficient, being inrolled, tho it was not acknowledge 
1 by all the Parties to it. 1 Sal. 389. 


And tho' it was not acknowledg ed at all; for after Inrolment i it cannot be 


averred againſt. 1 Leo. 184. Vile Poſt, 68. 1 
Tho' the Inrolment be after the Death of the Party. 1 Sal. 389. 
Tho the Seal be broke after the Delivery. 2 Inf. 676. 
Tho' the Delivery be proved by Witneſſes, and not acknowledged by 
the Party. 1 Sal. 389. 


But by a Rule in B. R. Every Deed there inrolled, ſhall be acknoy. 


ledged in open Court, and inrolled on the Plea Side. 1 Sal. 389. 


(8. 7.) By the St. 27 H. 8. 16. The Inrolment mall be in one of the King's 
In what Place. Courts at Węſiminſter, or in the ſame County where the Lands lie, before 
the Cuſtas Rotulorum, two Juſtices, and the Clerk of the Peace, or any two 

of them, whereof the Clerk of the Peace to be one. 


By the St. 5 El. 26. Inrolment in the Counties of Lancafter, Cheſtire, 


and Durham ſhall be in the Chancery, or Exchequer, or before the Juſtice 
of Aſſiſe of the reſpective County. 

If the Court of B. R. Sc. be adjourned to another Place, yet the h. 
rolment may be there, as well as at Weſtminſter, 2 Inf. 674. 
So, an Inrolment may be before the Juſtices, and Clerk of the Peace of 
the Weſt-Riding in the County of York, if the Land lies there. R. Ht, 
128. 

3 if the Land be alledged in Comitatu Ebor”, generally Hy, 

I2 


a The Incolment ſhall be within fix Months after the Dus of the Deal 
N nat And the Computation ſhall be by Lunar, not by Calendar Months, 2 
; Inft. 674 

pb : it * within ſix Months, excluſive of the Day of the Date, it is uf. 


cient. 2 Iiſt. 674. Mo. 40. 2 Rol. 520. l. 45. Hob. 139, Dy. 218, 6, 


R. Dal. 41. 
Or, upon the * of the Date. FIR 2 Inft 674. Dal. 42. M. 42, 

D. Hob. 140. Lol. 387. 

And, if there 4 no Date, within fix Months after the Delivery. 2 hb. 

674. D. Heb. 140. 5 Co. 1. b. 

But if it be dated, it ought to be within fix Months after the Date, tho' 

* 2 . 674. Per foo F. * Cont. Dal. 42. 
42. 


(B. 9. a Bargain and Sale be inrolled within ſix Months, it relates to * Tine 
ow #1 hall of the Date, and paſſes ab initio. 2 Hifi. 674. 
| And therefore, if the Bargainor, or Bargainee dic after the bien 
executed, and before Inrolment, the Eſtate paſſes to the Bargainee and his 


Heirs, if it be. inrolled within fix Months. 2 In/t. 674, 5. And the Heir 


ſhall be in Ward. R. Hob. 136. Ow. 149. 2 Cro. 408. R. 1 Rol. . 


. 35. 
So, if a Precipe be brought againſt the TIED OY and a Recovery upo 
p e bol it is good; for he was Tenant of the Freehold. 2 bs 
9075. 70. 


So, if the Bargainee ſell before Inrolment, and the Deed be afterwards 


inrolled within fix Months, his Sale is good. 2 I»fl. 67 5. R. Cum. Hob. 
136, Vide Heb. 165. R. acc. 4 Leo. 4. Per three F. 2 Cont. 2 Cro. 25 


3 
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Or, if the Bargainor, before Inrolment, acknowledge a Recognizance, 
Sc. the Bargainee ſhall avoid it. R. 2 Inſt. 674. | 
Or, give a Judgment, Sc. R. Cro. Car. 217, 1 

So, if the Bargainor afterwards bargains and ſells to another, and the ſe- 
cond Deed is firſt inrolled, and then the firſt Bargain is inrolled within fix 


Per Hob. 165. . 

So, if the Bargainor die before Inrolment, his Wife ſhall not enjoy her 
| Dower after the Inrolment, if it be within fix Months. Cro. Car. 569. 

But if the Bargainee die before Inrolment, and the Deed be afterwards 
inrolled, his Wife ſhall be endowed, R. Cro. Car. 217. Cont, Ow. 70, 


I 50. 
Car. 217. 


2 Inſt. 675. | 
If there be a Bargain and Sale of a Manor, with an Advowſon appendant, 
and the Advowſon fall before Inrolment, the Bargainee, if the Deed be af- 


terwards inrolled, ſhall preſent. Cro. Car. 217. Vide 2 Bul. 8, . 


Companion dies, yet only one Moiety paſſes ; for it has Relation to the Time 
of the Deed. Co. Litt. 186. a. Cro. Car. 217, 569. = "is 
Tho' the Bargain and Sale has Words, which comprehend the Whole, 
Ow. 70. 1 „ | ES: 5 
ig if the Bargainee makes a Leaſe, and afterwards the Deed be inrol- 


178, 


have the Rent-charge incurred, in the mean Time, between the Deed, and 
the Inrolment. R. Lat. 157. Adm. 1 Sid, 310. Cro. Car. 218. | 
And by the Bargain and Sale the Rent accrues, without Attornment. R. 
Cro. El. 166. Yau. 51. | 

But, if the Rent, incurred before the Inrolment, be paid to the Bargainor, 
the Bargainee has no Remedy. Dy. 218. b. in Marg. Ow. 69, 1 50. 

So, in the mean Time, between the Bargain and Sale, and the Inrolment, 
the Bargainee ſhall be adjudged to be ſeized, if the Deed be afterwards in- 
rolled within the fix Month 
Dub. Cro. Car. 218. Vide Dan. 696. 


But after the Bargain and Sale, and before Inrolment, if the Bargainor 


gainee takes b the Fine. R. Ms. 337. 8. 680. | Cro. El. 917. R. 4 Co. 
71. 2 Inſt. 71, REES: | And. 285, 2 in | 


R. 1 And. 28s, 6. | | 
| So, if the Bargainor, in the mean Time, between the Date, and Inrolment, 


6. Semb. Ca. Ch. 115. R. 1 Ard. 113. | 
Otherwiſe, where an Inrolment is not neceſfary, (de quo Vide Ante, 
(B. 4, 5-) for then the Bargain and Sale is compleat before the Fine, or 
Feoffment. R. Tel. 124. N VVJ»ffß 
So, if the Lord of a Manor bargain, ſell, enfeoff, and releaſe to his Co- 


. « 
* 
% 


75 w by the Feoffment, tho the Releaſe might operate preſently, 2 Rel. 


Months, the ſecond ſhall be void. R. Dal. 41, Mo. 41. Dy. 218. 6. | 


If the Bargainee grant a Rent before Inrolment, it will be good. 0 
So, if a Stranger releaſe to the Bargainee before Inrolment, it is good. 


If one Jointenant make a Bargain and Sale, and before Inrolment his 


led, the Leaſe will be good. R. Cont. Cro. Car. 110. R. Cont, Carth, 
o, if there be a Bargain and Sale of a Reverſion, the Bargainee ſhall 


s, and not the Bargainor. R, Ow. ”o. I 0. 
levies a Fine to the Bargainee, and then the Deed be inrolled, the Bar- 
And it may be averred, that the Fine was before Inrolment, or e Contra. | 


enfeoff the Bargainee, he takes by the Feoffment. R. Tel. 124. R. 1 Leo. 


pyholder, to the Uſe of him, and another, and afterwards makes Livery, 


Vor. I. 1 . So, 
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There ſhall be at a Day ſince the Date; for by the ſame Nea! it might be averred, that 


| tothe Parport Or, that it was not acknowledged, 1 Leo, 184. J ide Ante, (B. 6.) 


So, if a Man leaſe for Years Part of the Manor, and afterwards bargains, 
and ſells, demiſes, and grants the Whole to B. for Years ; if B. takes At 
tornment of any of the Tenants; he ſhall take by the Grant; for he has an 
Election to take by the one or the other, and when he takes Attornment 
he elects by the Grant, and therefore ſhall take. the Whole by the Grant, 
R. 2 And. 203. 2 Co. 35. 
So aſter a Bargain and Sale, if the Deed be never inrolled, the Bargainor 
continues ſeized, 
And if, before the fix Months after the firſt Deed, there is a ſecond 
1 and Sale, which! is well inrolled, it will be good. Coo. Car. 284. 


(B. 10.) If the Deed be inrolled, it cannot be averred chat! it was e deliberat 
ee amr it was never delivered. R. 1 Leo. 1 04, 12. Uw. 1 
ment, eontrary And it cannot be averred, that it was not delivered. 1 Leo. 183. 


of the Deed. 
80, fince 16 Elz. it cannot be averred, that it was not inrolled at the 


Day indorſed for the Inrolment ; for that is Part of the Reoord. Senb. 2 

Rol. 119, 120, 

But before, no Day of Tntglenitt uſed to be etred, and then it mipht 

be averred, that it * not inrolled within ſix Months. R. 2 Rol. 119. 
But there may be an Averment contrary to oh Iperation of the Deed ; 

As, that it was not comprized within the Deed. 1 Leo. 184, 5. 
That nothing paſſed by the Deed. 1 Leo. My F. 0 

So an Infant or Fes Covert, Is not t concluded oy; an Tncoleen „ le 

Ante, (B. z.) e | 4) 

Ss a Stranger is not 3 by an, Incolnent, but may aver, that the 

Deed was de ivered after the Date. R. Sav. 1 eds 20, C. # at 


(8. II T What ban be a ſufficient e 


nu C, T,, A Bargain and Sale of Land, weer an Uſe ariſes 8 to be made 
nn upon a valuable Conſideration. 
As, for Money paid. 5 3 | 
80 it is faſicient, if it be 1 a Condi ition or r Provilo to be wil, if 
Money is not paid, tho' no Money is mentioned to be paid. 1 Leo. 6. 
Or, if the Vendee by the ſame Deed covenants, if 55 Money is not paid, 
Se. to be ſeized to the Uſe of the Vendor. 1 Zed. 2 ==” 
So, in Conſideration of Money paid for other Fan R. Ms. 547: 8. 
So, for the Loan of 100], per Annum. 2 Rol. 782. "gp 
So, if upon a Bargain and Sale a Rent be reverſed, it is ſufficient, without 
other Conſideration. 2 Rol. 788. J. 7. 1 Med. 263. 
. So, a Fepper- Corn. reſerved. Semb. 1 Mod. 26 3. R. 2 Mi 253. 
2 Vent. 35. 
So Money, pa by any one of a Corporation i in his private Capacity, 
1 a Bargain and Sale to them in their Corporate Capacity. 
2 Ro 1 
But 4 Bagel a and Sale: for divers Cauſes and Conſiderations, without 1 
85 is not * 1 Lao. 170. R. Co. El. 394. 1 C. 176. 4. Vi 
enant, | 
Tho' it 194 by the Indenture, that the Rugs was wok by 
izance, or Obligation for the Bargainor ; if no Money appears to be 
paid. R. Cro. E. 394. 2 N. 783. J. 40. 


— 
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So, if a Man bargain and fell Land, in Conſideration of a Marriage before 

had, or Service done, it is not ſufficient. Semb. Dal. 1 8. 

Or, in Conſideration of Natural Affection to his Son. R. 2 Cro. 127, 

Yet, if Money was given, it may be averred, tho' it be not 8 by 

the Deed. 1 Loo. 170. Mo. 570. 

Tho' there be no Mention in the Deed of any Conſideration in particular, 
or in general Terms. 2 Rol. 790. I. 15. 

And, if the Bargain and Sale be mentioned by the Deed to be for Money 

paid, it is "G4 "Y, tho' none was ny for the Payment is not traverſable. 
I Leo. 170. 570. | 

And, pro Ren i oy" me, is ſufficient, without aſcertaining the 

Quantum. I Leo. 170. . $70. 2 Rol. 786. J. 45. 

So a Bargain and Sale 1 without expreſſing, that it was for any 

Conſideration, is well. R. 1 Leo. 1 but Mo. 570. Semb. Cont. R. 

acc. Mo. 504. 
Vide more Poſt, * 12.) 


(B. 12.) How a Bargain 5 Sale ſhall be pleaded. 


one by Indenture, of ſuch a Date, between ſuch and ſuch, debits modo in 
ſuch a Court, infra 6 Menſes tunc promi mos ſequentes irrotulat ſecundum 
formam Statuti, &c. pro quadam Pecuniæ Summa barganizavit & vendidit, 


Sc. 2 Sand. 11, 12. 
If the Deed be by the Words, Dedi & nt Sc. yet, if it operates as 


Pleader, (C. 37.) 


inrolled, it will be bad. R. 2. 213. And, juxta formam Statuti, , does 

not ſupply it. 2 Cro. 291. 

So, if it be faid, debito modo irrotulat in ſuch a Court, without ſaying, 

ſecundum formam $, tatuti, or, within fix Months, it will be bad. K after 

Verdict. Al. 19. Semb. Cart. aal i 

But, if, ſecundum formam Statuti, be added, without ying 4 wi thin fin 

Months, it 18 ſufficient. Semb. 2 Sand. 11. 

So, if it be ſaid, debito modo irrotular” in ſuch a Court within fix Months, 

it is good, altho', ſecundum formam Statuti, be omitted. Semb, 2 Sand. 12. 
So, if it be ſaid, That ſuch an one by Indenture barganizavit & vendidit, 

it is good, tho“, pro quadam Pecuniæ Summa, be omitted. Dub. Dy. go. 5. 

But it was R. acc. ibidem in Marg, Semb. Cont, Mo. 570. But it was R. 

acc. Mo. 504. 1 Leo. 170. Dub. Ray. 201. 1 Lev. 308. 

But if it ſhould be bad upon Demurrer, it will be good after Verdict. 

R. 1 Lev. 308. R. 1 Vent. 19. 

If there be a Bargain and Sale of a Rent, the Party ought to plead At- 

tornment, and, virtute cujus he was ſeized, does not ſupply it. K. upon 

Demurrer. Cart. 221. 5 


thereof, and of the Inrolment, and the Statute of Uſes, he was ſeized, Ge. 
2 Sand, 12. 


If a Tenant for Life, who has a Power by Deviſe to make Sale, ſells, 


Per Jones, two F. cont, Jen. 328. 
So he ought to conclude, quod intravit ; for, that by the Stature of Uſes 
be was ſeized, without Entry, is not ſufficient. R. Noy 6, 1 225 


If a Bargain and Sale be pleaded, the moſt regular Form is, that ſuch an 


a Bargain and Sale, it ought to be ſo pleaded. R. Cro. El. 166. Vide 
If a Bargain and Sale be pleaded, without alledging i in what Court | it was 


If a Bargain and Sale be pleaded, it ought to conclude, that by Virtue 


the Vendee may conclude thus, tho his Eſtate. only paſſed by the Statute, | 
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Karon of the Realm, 
Vide Dignity, (B. 6.) 


_ Barons of the Exchequer. 
Vide Courts, (D. 10.) 


Court-Baron. 
Vide Copybold, (R. 1, &c.) 


BARON AND EME 


a) Feme Sole, 


(A. 1.) What Ads ſhe ſhall do. 


A Feme Sole, before her Marriage, may do all Acts for Diſpoſition &. 
Pray her Lands, or Goods, which any Man in the ſame Circumſtances = 


* "the Law does not require any Thing indecent of her : And therefore, 
if ſhe does Homage, ſhe ſhall not fay, I become your Woman, but, I % 
Homage unto you, Ge. Co. Litt. 66. a. Lit. S. 87. 


(A. 2.) What, a oy Sole Merchant. 


So, by the Cuſtom of London, a Feme Covert may act as Sole in the 
Way of Trade, if ſhe buys and ſells in Trade for herſelf, with which her 

Huſband does not intermeddle, Cro. Car, 69. Vide London, n 
And in ſuch Caſe, if there be a Suit againſt her, the Huſband Nall be- 
on Cord only for Conformity ; for the Wife only ſhall be in Execution. 

v. Car. 69. 

So it ſhall be, if the Huſband Coma uſed the ſame Trade, but at the 
Time of the Contract is a Soldier beyond Sea, and does not intermeddl. 
Per three J. Cro. Car. 69. 


But every Feme Sole, who trades within Lond, is not a Feme Sole Mer- 
. Cro. Car. 69. 


(A. 3.) What, 
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(A. 3.) What, if the Huſpand be in EM. 


80, if the Huſband be baniſhed for Life,, his Wife may make a Teſta- 


ment, and in all Caſes act as a Feme Sole, R. 2 Ver. 104, 5. Vide in | | 
Abatement, (E. 6.—F. 2.) 


(B) Marriage. 
(B. 1.) What ſhall be. 


U T Conjugium ſubfitat non aliud Natura requirere videtur, quam ut talis 
t Cobabitatio que faminam conſtituat quaſi ſub Oculis & Cuſtodid Maris; 
ad hoc in Homine accedit fides qud ſe femina Mari obſtringit. Grot, de jure 

belli & pacis, l. 2. c. 5. J. 8, 9. x 55 N 

Nec Lex Divina amplius exegiſſe videtur ante Evangelii Propagationem. 
Grot. ibid. ſ. 9. 3 3 

Apud veteres Romanos triplex erat contrabendi Matrimonii formula, Con- 
farreatio, Coemtio, et Uſus. Seld. Ux. Heb. l. 2. c. 1. Sh 

Sic apud Hebræos; Nummuli datio, Pactionis libellus, et Coitus. Seld. Ux. 
E A 


Ut Femina foret vere Uxor, ante Legem Moſaicam, et fine ed, prater 


mutuum in vitæ lectique Soctetatem Conſenſum, Concubitus erat neceſſarius, 
Seld. de jure N. et G. l. 5. c. 4. ; 


Sed Lege Moſaicd per Sponſalia fuit vere Uxor, per Nuptias perfecto. 
Seld. ibid. c. 4. Ux. Heb. J. 2. c. 1. 13. „ 

Sic jure Cæſareo et plerumque Pontificio Sponſalia ſunt Matrimonii ipſe 
Contractus, et Stipulatio, et Nuptiarum futurarum Repromiſſlo, Seid. Ux. 
L. . 1. . 70. | 1 ; 

So, by the Common Law. Co, Lit. 34. 4. If it be a Contract per 
verba de præſenti. Dy. 369. 4. R. 6 Mod. 155. Sal. 437. Carth. 99. 


So, if a Contract per verba de futuro be afterwards executed by Conſum- 
mation. Semb. Sal. 438. | 


Sed interdum jure Pontificio Sponſalia tantum obligant ad futuri Matri- 
monii Pactionem, Conſenſu nondum ſatis firmati. Seld. Ux. I. 2. c. 1. 
Et Jure Cæſareo, ac Hebracio, æquè ac Pontiſicio, Nuptiæ ſunt ſolennes 

illi Ritus quibus Matrimonium perficitur, Seld. Ux. J. 2. c. 1. 13. 


So by the Common Law, till the Marriage be ſolemnized, the Wife 
cannot be endowed ad Oftzum Ecclfie. Co. Lit. 34. 42. 


And the uſual Pleading of a Marriage is, per Preſbiterum ſacris ethos 
conſtitutum. Sal. 120. 5 | 


By an Order of Parliament 1653. 6. Confirmed by the Sr. 12 Car. 2. 33. 
Marriage ſhall be before a Juſtice of Peace, and declared by him. 
Vet during this Order, a Marriage by a Perſon infra ſacros Ordines 
was good, 1 Sid. 6. ; „ 
By the St. 1 VW. & M. 18. No Perſon, taking the Oaths, &c.: ſhall be 
proſecuted in the Eccleſiaſtical Court, for non-conforming to the Church of 
England. | Foe f 5 : 
And if ſuch Marriage, in the Face of a ſeparate Congregation, be queſ- 
_ tioned in the Spiritual Court, a Prohibition goes. 3 Lev. 376. Sal. 438. 


80 a Marriage, by a Popiſh Prieſt by the Latin Service, in a Chamber, 


was allowed, and a ſecond Marriage diſannulled by a Sentence in the. Ec- = f 
clefiaſtical Court, and the Perſon for ſuch ſecond Marriage convicted of | 
Felony. 4 Vol. of 7. rials, 745, 763. FT : „ 


OL, I. 
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Yet after Contract, ſi coeunt, they are not ſuable for F ornication, but only 
for a Contempt of the Church. Mo. 170. Sal. 438. | 


And if ſubſequent Eſpouſals enſue, they have Relation to the firſt Con. 


tract, and avoid all meſne Acts. Mo. 170. | 

But if a Man ſick in his Bed be married to a Woman with Child, pri. 
vately, out of a Church and Chapel, without Celebration of Maſs, it was not 
a Marriage. Sem. 1 Rol. 359. J. 15. | 

So by a Contract of Marriage, it is no Marriage, if Eſpouſals do not af. 
terwards enſue. Semb. Mo. 170. ED 


. 2. K. Jo. So, if the Marriage be not conformable to the Ecclefiaſtical Law, the 
J. C. - 374 454. Huſband ſhall have no Right by the Eccleſiaſtical Law : As, if the Mar- 


4 3. 


(B. 4.) 


grees. 


riage be in a ſeparate Congregation by their Preacher, who is a Lay-man, 


the Huſband will not be intitled to Adminiſtration. R. 1 Sal. 120. 
Vet, where there is a Marriage in Fact only, the Wife, or her Children, 


who were not in Fault, may be intitled to a temporal Right. Adm. Sol. 


I 20, 5 


So, if there be a Marriage de facto, the Huſband and Wife may ſue for 


a Debt due to the Wife. Sal. 437. 
A. A. -e. f. . . | 


(B. 2.) Who may marry. 
By the St. 32 H. 8. 38. No Prohibition, God's Law except, ſhall im- 


peach any Marriage without the Levitical Degrees; and none ſhall be ad- 
mitted in the Spiritual Court to any Proceſs, Plea, or Allegation contrary 


to this Act. 


And therefore, if an Ideot 4 Nativitate marry, the Marriage is good, and 
the Iſſue legitimate. R. 1 Rol. 340. l. 32. D. 1 Sid. 112. 3 

So now, ſince the S&T. 2 Ed. 6. 21. and 5 Ed. 6. 12. All Ecclefiaſtical 
Perſons may marry. Vide 2 Inſt. 686. 1 

And tho' the &. 2 & 5 Ed. 6. were repealed by the St. 1 Mar. 2. yet 
that being repealed by the S. 1 Jac. 25. the St. 2 & 


R. 12 Co. 9. 2 Inft. 686, 7. ; 


B. 3) Who. not. 


But none can marry any one, who is married to another then alive. Vide | 


P oft, (B. 6.) ; | 
Tho' the firſt Huſband, or Wife enter into Religion, 1 Rol. 340. 

4 25, 30. | | 50 | 1 

Or, they are divorced @ menſa & thoro only. Co. L. 235. a. Vide Pdf 
So no one, precontracted to any, ought to marry another; for the Con- 

tract makes the Marriage, if Eſpouſals afterwards enſue ; for they have Re- 

lation to the firſt Contract, and avoid all meſne Acts. Me. 170. Vide 


Poſt, (C. 1.) 


So, ſince the St. 32 H. . 38. A Marriage, within the Levitical Degrees 
= 3 ſhall be diſallowed: And therefore, a Marriage with a next of Kin, being 
vitical De- 


prohibited by the xviii. and xx. of Leviticus, none can marry his or her 


Father, Mother, Brother, Siſter, Son, or Daughter. 2 It. 683. K. Val. 


306, 7. Eg. Ca. 157. —— 
So, none can marry any next of Kin to them by Affinity, any more, 
than if they were of Kin by Conſanguinity: And therefore, if one 2 


. — 
_— — 
——ů— 5 - 
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: 5 Ed. 6. are revived; 
and the Marriage of Eccleſiaſtical Perſons is valid, and their Iſſue legitimate. 
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the Mother, Siſter, or Daughter of his Wife, it will be within the Levi⸗ 
tical Degrees. Levit. xvii: v. 17, 18. Yau: 310. 
And tho' the Siſter of his Wife is prohibited, Levit. xvii. 18, 19. only 
during his Wife's Life, yet it is now unlawful after the Death of his Wife; 
for it is within the Levitical Degrees. R. Yau. 320, 312, 324, 328. and is 
ſo declared by the 18 Can. Apoſt. by the St. 28 H. 8. 7. and by the Paro- 
chial Table. R. Sin. 37 | | 
So a Father, Brother, or Son of the Huſband is unlawful for the Wife; 
for by the Interdi& to the Man, the ſame Degree is prohibited to the Wo- 
man. 2 Inift, 683. Yau. 3og. 8 
So all Marriages mentioned in the St. 28 H. 8: 7. and all mentioned in 
the Parochial Table, which by the g9gth Canon made Anno 1603, and duly 
confirmed, are declared contrary to the Law of God, are therefore now un- 
lawful. Yau. 323, 325, 327, 328, 215. 
So a Marriage with a next of Kin to his next of Kin by Affinity, or Con- 
ſanguinity, are within the Levitical Degrees, and diſallowed by the St. 28 H. 8. 
7. and 32 H. 8. 38. 
And therefore, it appears by Levit. xviii. and xxi. by theſe Statutes, and the 
Parochial Table, which enumerate 30 unlawful Marriages within the Levi- 
tical Degrees, that none can marry his Grandmother, Aunt, or Grand- 
daughter on the Part of his Father, or on the Part of his Mother. Yau, 
308, 9. Eg. Ca. 158, „ 
So a Woman cannot marry her Grandfather, Uncle, or Grandſon. | 
| So a Man cannot marry the Grandmother, Aunt, or Grandaughter of 
his own Wife. Yau. 311. R. Eq. Ca. 156. 0 
Nor, a Wife thoſe Relations of her Huſband. 5 
So an Uncle cannot marry the Daughter of his Brother or Siſter, tho' not 
expreſly mentioned Levit. xviii. or xx. for it is in the ſame Degree, viz. 
next of Kin to his next of Kin. 2 Inſt. 683, Yau. 323. R. Shin. 37. 
So he cannot marry the Daughter of his Wife's Brother, or Siſter ; for 
he is Uncle to ſuch by Affinity. R. Cro. El. 228, Mo. 907. 4 Leo. 16, 
Mann. R. Hob. 181. R. Vau. 248, Pearſon, Acc. Vau. 323. Semb. 
3 Lev. 364. R. 2 Lev. 254. 2 Jon. 118. R. Ray. 464. R. Lut. 1077. D. 
2 Inſt. 653, Semb, 5 Med. 448. Semb. 1 Sid. 434. R. in Exchequer, 
8 Geo. inter Butler and Gaſtril. Eq. Ca. 157, 158. Vide Noy 29, 
Nor, the Daughter, being the Baſtard, of his Siſter ; for the Levitical 
Law ſays, Non accedes ad proximam Sanguints tui. Semb. 5 Mod. 168. 
Nor, the Daughter of his Mother's Siſter... ; 
So a Marriage to the Grand-father, Great-Grand-father, and Great-Greats 
Grand-father, and ſo interminately in the direct Line aſcending, or deſcend- 
ing is unlawful ; for it has the ſame Repugnancy, as a Marriage in the firſt 
lineal Degree. Yau. 242. N 1 | 
But by the St. 22 H. 8. 38. No Prohibition, God's Law except, (which 
Exception extends to Caſes of Pre- contract, Impotence, former Marriage, 
Sc. which otherwiſe would be allowed by this Act, 2 In/?. 687. Vau. 
220, 221,) ſhall impeach any Marriage without the Levitical Degrees; and 
_ ſhall be admitted to any Proceſs, &c. in the Spiritual Court contrary to 
this Act. | | 
No Law has expreſly determined what Marriages are without the Levitical 


Rule, by a Prohibition to diſcover the Nakedneſs of the Father and Mother, 
v. 7. of Brother, Sifter, v. 9, 16. of Son, v. 1 5. in which the Daughter is 


$5 


Degrees, but Levit. xvili. 6. ſays, Thou ſhalt not uncover the Nakedneſs of thy 
near of Kin: and Levit. xxi. 2. names, Father, Mother, Brother, Sifter, 
Son, and Daughter as near of Kin: and Levit. xviii. illuſtrates this general 


included, 
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included, tho' not named. And Levit. xvii. v. 12, 13, 14. prohibits to un. 


cover the Nakedneſs of the Father or Mother's Brother, or Siſter, and of th, 


Son's Daughter, v. 10. becauſe near of Kin to Father, &c. And of the Wife's 


. Daughter or Sifter, v. 17, 18. becauſe her near of Kin; and by Parity all 
near of Kin to the near of Kin by Affinity, or Conſanguinity, and beyond 


theſe Degrees, Levit. xviii. or xx. the St. 28 H. 8. 7, or the Parochial Table 
do not extend: and therefore all Marriages out of theſe Degrees ſeem now 
lawful in the Collateral Line. Yau. 307. 5 +2 1 
And therefore, a Marriage with the Relict of his Grand-Uncle, the Wife 
of his Grandfather's Brother, tho' not allowed by the Canon or Civil Law, 


' ſhall not now be impeached. R. by all the Judges of England. Yau. 241, 


250. 2 Vent. 16. 


Nor, the Marriage of a Son by a former Ventre, with the Daughter of his 
Father's Wife by her firſt Huſband ; tho' the Karaits made a Rule, which 
prohibits any two near of Kin to marry two other near of Kin. 2 by. 


Nor, a Marriage between Couſin-Germans ; for it is allowed by the &.. 


32 H. 8. 38. Yau. 218. 2 Inft. 684. Eg. Ca. 159. 


Or, with a Woman, who was Godmother to his Couſin at Baptiſm, or 
Confirmation. 2 In/t. 684. 1 

And, if the Spiritual Court impeach a Marriage without the Levitical De- 
grees, a Prohibition lies. Cro. El. 228. Yau. 207 to 220, 304. Vert, 
10 to 15, 21. Eg. Ca. 150. M1 


(B. 5.) At what Age. 


By the Law of Scotland, a Woman cannot contrabere Sponſalia before her 
Age of ſeven Years. 1 Rol. 342. l. 20. . „„ 
But by the Common Law, Perſons may marry at any Age. Co. Lit. 33. a. 
And upon ſuch Marriage the Wife ſhall be endowed, if ſhe attain the 
Age of nine Vears, of whatſoever Age her Huſband be; but not before the 


Age of nine Vears. Co. L. 33. 4. 1 . | 
And, if the Huſband alien his Land, and afterwards his Wife attain the 


Age of nine Years, ſhe ſhall be endowed of the Land fold before. C. L. 


4. % $6 Ce = 7 fs 
And, if there be a Writ to the Biſhop to certify, whether they were ever 


coupled in lawful Matrimony, he ought to certify that they were, of what 
Age ſoever the Huſband be. Co. L. 33. a. R. Dy. 369. a. 


And at any Age the Huſband ſhall have Treſpaſs de muliere abducta cum 


Bonis viri. 1 Rol. 341. J. 359, 


And, if the Huſband die before Age of Conſent, the Marriage is diſſolved, 
but not diſaffirmed ab initio. Semb. Cont. Mo. 741. bo 
Yet to ſuch Marriage the Husband, or the Wife may agree, or diſagree, | 
at his or her Age of Conſent. | 
By the Law of Scotland, and the Civil as well as the Common Law, the Age 
of Conſent of the Man is the Age of 14 Years, 1 Rol. 342. C. 
The Age of the Woman, by the Civil and Common Law, is the Age of 
12 Years... 1 Ro, 342. „ 7. Xe 
By the Law of Scotland, it is the Age of 14 Years. 1 Rol. 342. J. 18. 
If at the Time of the Marriage the Husband be above 14, and the Wife 
under 12, when ſhe attains the Age of 12 Years, the Husband may dif- 
agree as well as the Wife, and ſo vice verſd. Co. L. 7g. 
A Diſagreement to the Marriage, before the Age of Conſent, is of no Force. 
Vide 1 Rol. 340. J. 50. | . 
„ | For 


Wite de facto. 1 Rol. 340. ]. IT. Gro. El. 857, 8 


TTT 


For, if the Husband dif agree before 14, and marry another, the Ine - BY 
the 2d Marriage is a Baſtard, 1 Kol. 341, J. 4 5. : Cont, Dy. 13. 4. in 
Mar, 

9 a Diſagreement before, if the Husband marries another after the Age 
of 14, amounts to a Diſagreement after the Age of Conſent, 1 Rol. 341. 
I. 15. R. Mo. 575. 

If the Huſband, or Wife, at the Age of Conſent, once agree to the Mar- 
 riage, they cannot afterwards difagree, 

And a Continuance of the Suit in Treſpaſs, de multere abductd cum bonis 
vir, after that Age, amounts to an Agreement. 1 Rol. 341. J. 35. 

And if after the Age of Conſent, the Huſband, or Wk difagree by Pa- 
rol, yet cohabit as Huſband and Wife, this amounts to an Agreement. 
R. 1 Rol. 341. J. 25. 


Tho' the Words of Diſagreement are reduced into Writing and ſigned 
by the Huſband. 1 Rol. 341. J. 25. 


Otherwiſe, if the Diſagreement be made before the OE Per War- 
bertant. 1 Rol. 341. J. 32. 
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(B. 6.) Who are Huſband, and Wife. 


2 Man and a Woman marry under the Age of Conſent, they are Huſ- 
band and Wife, till Diſagreement. Vide Ante, (B. 5.) 1 Lee. 53, 4. 


So, if a Man marry a Woman precontracted, they are Huſband and Wife, 
till divorced. 


So, if he marry within the Levitical Degrees. 1 Rol. 340. 10, 17, 


357. 45. 
80, if a Prieſt had married before the St. 32 H. 8. 38. 


I. 35, 40. 2 Infl. 687. Dy. 185. 4. in Marg. 


So, if there be a eee by Dureſs. Per Yaxly, Frow!ck Cont. Kel, 
52. b. Cont. per Windham, 1 Sid. 65. D. cont. 1 Rol. 340. J. 20. 


Cro. Car. 488, 493. Per Noy, Dy. 13. 4. in Marg. 


So, if they are divorced only 4 Menſd & Thoro. 1 Rol. 341. J. 40. CG. 
L. 235.a. Vide Poſt, (C. ö.) | 


But a Marriage, when a former Husband or Wife is hes: 18 null, as well 
by the Spiritual as by the Common Law, and they are not Husband and 


IE Rol. J. 
360. F. I Sal. 121. 9 


So, if a Nun had married; for ſhe was under a Vow of Chaſtity; and 
therefore her Marriage was void. Cont, 1 Rol. 340. J. ch Acc. 2 Inft, 607. 


12 Co. 
* a Monk. 12 Co, 9 2 Ii 687. 


1 Rol. 340. 


N. acc. 


(Cc) Divorce, 
(C. 1.) A Vinculo Matrimonii. 


Divorce is 4 Vinculb Matrimonii, or, d > Menſo & Mero. C. 7 (C. 1.) 


235. 4. Cauſd Præ- f 


A Divorce will be 4 Vinculo when the Husband, or Wife was præcon- e 
tracted to another. Co. L. 23 f. 4. Vide Ante, (B. 2.) 

And a Divorce for e e may be made, without funmaning any 
to anſwer in the Spiritual Court, except the Parties to the Præcontract: As 
| * OL. I. 7 C if 
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if A. be contracted to B. and afterwards marry C. the Divorce may be by 


the St, I El. I, 


| (E. 2.) 
Conſanguinita- 
tis, aut Aﬀi- 


nitatis. 


(C. z.) 
Inpotentiæ. 


potence; as, if he be an Eunuch. 


till repealed, and the ſecond Marriage good, unleſs it be diſſolved in the 
Life of the Parties, and a Man may be habilis et inhabilis diverſis tenpu-— 


and pending the Action, the Husband and Wife are divorced Cauſs Inpo- 
tentiæ; the Action does not abate ; for it is founded upon the Poſſeſſion, and 


(C. 4.) 
Metis. , 


parel, and other Neceſſaries. 1 Sid. 118. 


ä 


by the St. 3 & 4 Pb. & M. Nothing was revived by the Sf. 2 El. 1. there, 


and former Wife are not compleat Husband and Wife, till the Marriage be 
ſolemnized. Cont. per Ney, but Twrifd. acc. 1 Sid. 13. 1 


1 
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a Libel by B. againſt A. without Proceſs againſt C. Mo. 170. 

So a Divorce is well made by a Sentence, that A. do marry B. Without 
a Sentence to declare the Marriage void between A. and C. R. My, 170 

But by the Sr. 32 H. 8. 38. All Marriages in England, ſolemnized in 
the Face of the Church, and conſummated, Gc. ſhall be valid, notwith. 
ſtanding any Præcontract of both or either Party not conſummated, — But 
this Clauſe was repealed by the &. 2 & 3 Ed. 6. 23. and not revived by 


So, by the Sz. 33 H. 8. 6. In Treland. But it being repealed in Ireland 


except what concerns the Degrees of Conſanguinity. 
So, if a Marriage be diſſolved by a Sentence upon a Præcontract, the Man 


So a Divorce, Cauſd Conſanguinitatis, aut Aﬀinitatis, is 4 Vinculo. Co. I, 
235. 2. 47 Ed. 3. pl. 78. 

Tho! it were for Spiritual Affinity, when that was allowed. 

By the Law of the Hebrews, there was no Divorce for Inceſt ; for the 
Marriage was null. Yau. 313. e 


80 a Divorce, Cauſd Impotentiz, will be 4 Vinculo. Co. L. 2 35.4. 
x And. 18 5. 5 Co. 98.6. 2 Leo, 170. Dy. 178. 5. 179. 4. | 
A Divorce for Impotence, or Frigidity may be upon an Univerſal In- 


Or, for a Perpetual Impotence previous to the Marriage quoad hanc, be 

it natural, or accidental. R. 11 Jac. Earl of Eſſex. 2 Leo. 172, 3. 
If there be a Divorce upon Evidence, which ſhews a Perpetual Impotence 
uoad hanc, and the Husband afterwards marries, and has Iſſue by another 
ife, the Iſſue ſhall be legitimate; for the firſt Sentence ſhall be in Force 


ribus. R. 5 Co. 98. b. 2 Leo. 169, 173. Dy. 179. a. 
So, if the Woman afterwards marry, and ſhe and her ſecond Husband 

levy a Fine, and then the former Husband by a ſecond Wife has Iflue, the 

Fine ſhall not be ſtayed. Dy. 179. 4. 2 Leo. 169. 
So, if the Husband bring Treſpaſs pro Uxore abductd cum bonis viri, 


ne unques accouple is no Plea, 2 Leo. 170. 


So, a Divorce, propter Metum. Co. L. 235.0. 
Or, propter Sevitiam. _. | 
A Divorce for Severity 1s grounded upon the Law of Nature. Co. Car. 


463. | 45 
And it will be a Cauſe for it, if the Husband ſtrip his Wife of her Ap- 


But a Divorce for Severity, is not a Divorce d Vinculo, but a Separation 
4 Menſd & Thoro only. Cro. Car. 462. — _ 
And a ſubſequent Marriage, after ſuch Divorce, is not lawful. Cr0- Car. 


[ 


2 (C. 5.) 4 Ma 
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(C5) A Menſd et Thoro. 


A Divorce, Cauſd Adulterii, will be d Merſa & Toro only. Co. L. 71 5 
235. 4. 4 
"Por ſuch a Divorce ariſes upon a Cauſe ſubſequent, not antecedent to 
the Marriage. Cro. Car. 462. 
So a Divorce, Cauſa Profeſſionts, does not baſtardize the Iſſue. 
And therefore, if a Man, after a Divorce a Menſa & Thoro, marry an- 
other Woman, the ſecond Marriage | is void. R. Mo, 1 Co. Lit. 23 ö. a. 
Vide Ante, (B. 3, 6.) 
If the Husband releaſes a Legacy, given to the Wife during the Divorce, 
it will be diſcharged. R. Mo. 665. D. Cro. Car. 463. 
But if the Husband ſells a Term for Years, which he has in Right of 


tis V Wife, Equity will grant an Injunction. R. Sf: Ca. 43: * 1 _ 


(C. 6.) How a Divorce ſhall be n 


Si Vir, aut Uxor convolat ad ſecundas Nuptias, anjutuenda eft lis per le- 
gitimum Virum contra Uxorem & ſuperinductum, aut e Contra per legitimam 
Uxorem contra Virum & ſuperinduftam, in Cauſa Divortii d Vinculo Matri- 
monii & Reſtitutione Obſequiorum Conjugalium. Ought. Ordo. Jud. 283. 
Sic ſolet fieri pro Nullitate Matrimonii inter Impuberes, ft ante ælatem re- 
quifitam diſſentit una Partium. Ought. Ord. Jud. 284. _ 
Sic pro Nullitate Matri moni in Gradu Conſanguinitatis, aut Affnitati. 
Ought. Ord. Jud. 286. 


Aut ubi Pars aliqua eſt inhabilis, causa Impotentie, Ge. Ongee. Ord. 
Jud. 286. 


But a Divorce cannot be proſecuted after the Death of the Parties. R. „ 
1 Rol. 360. H. 1 Sal. 121. 3 
So a Marriage cannot be drawn in Queſtion upon any collateral Surmiſe, 
after the Death of the Parties; and if it be, a Prohibition goes. 1 Rol. 
2300, 4 £0, 5. 
So a Divorce by Sentence, in the Life of the Parties, cannot be re-exa- 
' mined after the Death of the Parties. R. 2 Cro. 186. 
So, after the Death of the Husband, the Marriage mall not be drawn 
in 1 Queſtion, tho' the Wife be alive. 1 Rol. 360. J. ult. 
Nor, after the Death of the Wife, tho the Husband be alive. Cartb. 
71. 
1 if a Marriage was inceſtuous, and a Suit commenced for it againſt 
Husband and Wife, and one of them dies, tho' they may proceed againſt 


che Survivor to inforce Penance, yet if they proceed to baſtardize the Iſſue, 
a Prohibition goes. R. Carth. 271, Comb. 200. 4 Mea. 182. 


(C. 7.) The Effects which follow. 


If there b a Divorce Vinculo Matrimonii, the Iflue between them will TE. 
be Baſtards. Vide Baſtard, (A.) 


And a Sentence for Divorce ſtands in Force, till reverſed by Appeal. 
1 And. 185. 2 Leo. 169. 5 Co. 98. b. 


So, a Sentence for Nullity of a * in Cauſa Jaftitationis Maritagii. 
R. Carth. 225. 


And if the Parties die, an Examination will not be allowed to in an 
Heir, contrary to the Sentence. Ra Cro. 186, 7 Co. 43. Z 


(D) Þuf- 


The one can- 
not make an 
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) Husband-and Wife are one Perſon, 


(D. 1.) In what Reſpect. 


USBAND and Wife are one Perſon in Law. Lit. S. 168, 291. 
And therefore, by no Conveyance at the Common Law, could the 


Eftate to the Husband give an Eftate to his Wife. Co. Lit. 112. . 187. 6. 


Take a joint 
Eſtate by En- 


Nor, the Wife to her Husband. Co. L. 187. b. 

So an Husband cannot covenant,. or contract with his Wife. Cv. L. 
$i YRS 

80, if a Man «ks a Bond, or Contract to a Woman, and they after. 
wards intermarry, the Bond, or Contract is diſcharged. B. Coo. Car. 551. 

So, if two Men make a Bond, or Contract to a Woman, or e Contra, and 
one of them marries with her, the Bond, &c. is diſcharged. D. Cre. Car. 

1 
55 ho! it be intended for the Advantage of the Wife during the Covertare: 
. As; that ſhe ſhall have ſuch Rents, &c. at her Diſpoſal, Ca. Cb. 21, 117, 
| But now, by the Sr. 27 H. 8. The Husband may make an Eftate to his 

Wife: As, if he make a Feoffment to the Uſe of his Wife for Life, in Tai, 
or in Fee, the Eſtate will be executed by the Sr. 27 H. 8. and the Wife wil 
be ſeized. Co. L. 112. 2. 

. So, if the Husband covenant to ſand ſeized to the Uſe of his Wie. 
Co. Ek. 

So the Husband may deviſe to his Wife; for that does not take Effect til 
after his Death. Co. L. 112. a. . 

And this, where by Cuſtom he . deviſe at the Common Law. 
Lit. S. 168. 

. So; where the Husband, or Wife act en auter Droit, the one may make 
an Eſtate to the other : As, if the Wife has an Authority nd Will to fell, 
ſhe may ſell to her Husband. Co. L. 112. 4. 

So a Covenant, or Contract by a Man with a Woman is Hot deſtroyed 

by their Marriage, where the Thing is future, to be done after the Mar- 
riage determined: As, to leave his Wife worth ſo much after his Death. 
R. per two F. Hob. cont. Hutt. 17. Hob. 216. R. 2 Cro. 571. Per two 
J. Holt cont. Hill. 11 V. 3. B. R. inter Gage & Acton. (Reported Comyns's 
Reports 67.) 1 Sal. 326. R. Pal. 99. Carth. 12. 

That ſhe may make a Diſpoſition by her Will. Ca. Ch. 118. 

So the Marriage does not defeat a Breach before. R. Skin. 409. 

So, a Covenant for the Benefit of the Wife, tho' deſtroyed by the Mar; 

riage, ſhall be aided in Equity. R. 2 Ver. 481. 
So an Agreement to make a Marriage Settlement ſhall be decreed in 
Equity after the Marriage, tho' it was to be made before the Marriage. R. 
1 
So, an Agreement, to permit the Wife to diſpoſe of ſo much Money during 
ber Coverture. Dub. 1 Ver. 409. 


So, if an Eſtate be orarktel, or conveyed t to an Husband and Wife, and 
their Heirs, they do not take by Moieties, as other Jointenants, but the 1 in- 
tire Eſtate is in both. R. 2 Lev. 39. 

And, if an Eſtate be granted to an Huberd and Wife, and another Per- 
ſon, the Husband and Wik have but one Moiety, and the other the other 
Moiety. Litt, S. 291. 


And 
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And therefore, if Husband and Wiſe have a joint Eſtate, and the Huſ- 


bend commit Treaſon, and dies, the Wife ſhall recover the entire Eſtate 
from the King, who fined it as forfeited. Co. L. 187. 4. 


So, if an Eſtate be granted to Husband and Wife and their Heirs, where 
tne Husband is a Villein, and the Wife free, and the Lord enters, and the 


Wiſe ſurvives; ſhe ſhall have the Whole. Co. . 17 . 

If Husband and Wife take an Eſtate, and the Husband alone aliens the 
Whcle, it is not good for a Moiety. Semb. Co. L. 187.5. | 

So, if an Eſtate be granted to Husband and Wife and another Perſon, 
and the Husband, by Feoffment, aliens the Whole, and the Wife ſurvives, 
and dies ; the other Perſon ſhall have the entire Eſtate ; for he and the Wife 


ſurviving were Jointenants of the Right of the whole Eſtate, and therefore 


he ſhall have the Whole by Survivor. Co. L. 187, 8. 327. b. 
So, if an Eſtate be granted to a Man and a Woman and their Heirs, who 


marry before the Eſtate is compleatly conveyed, they take by Entierties : 
As, if there be a Feoffment to a Man and a Woman, who marry, and then 


Livery i is made Jecunduns formam Charte, they take by Entierties. Co. L. 
18. 6. 

So, if there be a Grant of a Reverſion to them, and they marry before 
Attornment. Co. L. 187. b. 


So, if there be a Feoffment to them with Warranty, and afterwards they 


marry, and recover in Value, they ſhall have the Eſtate recovered by En- 


tierties. Co. L. 187. b. Dy. 149.6. in Marg. 


But, if an Eſtate were conveyed to the Uſe of a Man and Woman, who 
afterwards marry, and then the &. 27 H. 8. is made, they have Moieties ; 


R. Mo. 92. Dy. 149. 6. 
So, if it be to them in Tail, as well as in Fee-ſimple. R. Mo. 92. 
So they do not take by Entierties, if the Eſtate be expreſly limited to 


them in Severalty : As, if it be to A. for Lite, to the Husband in Tail, and 
to the Wife for Years, Co. L. 187. 6. 


G) what the n wall have by the Par⸗ 


(E. x. 0 Freehold. 


bo a Woman be ſeized of an Eſtate of Inheritance, and marries, her 
Husband ſhall be ſeized in her Right. Co. L. 351. 4. 


And the Husband has a Freehold in the Right of his Wife, man which 
there may be a Remitter. Co. L. 351. a. 


- And the Husband may take a Releaſe, or Confirmation to enlarge his 
Eſtate. Co. L. 299. a 
But yet the Wife has ſuch an Intereſt, that if ſhe be attainted of Felony 

before Iſſue by her Husband, the Lord may enter for the Eſcheat. Co. L. 

1 

And if the Husband be attainted of Treaſon, or Felony, the King ſhall 


not have the Freehold, but only the Pernancy of the Profits during the 
Coverture. Co. L. 351. 4. 


— 


e 7 D (E. 2.) Chat- 
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(D. 3.) 
hen they 


for the Statute executes the Uſe in the ſame Quality, Sc. Co. L. 187. ; uks by Moie- 
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5 ſurvives, he ſhall have the Equity of Redemption. 


Executor enter for the Condition broken. 


Executor, or Adminiſtrator, tho' the Wife farvive. 


after his Death againſt the Term. 


BARON AND FEM E. 


(E. 2.) Chattels Real. 


So, if a Woman be poſleſſed of a Chattel Real, by her Marriage the 
Husband ſhall have it in her Right: As, if ſhe was poſſeſſed of a Term for 
Years. Co. L. 46.6. 351.4. 300. 4. 

So, if ſhe bad the Truſt of a Term, the Husband ſhall have it, exce 


1 
in Special Caſes. Vide in Chancery, (2 M. .) ö 


So, if ſhe had a Wardſhip, the Husband ſhall have it. Co. L. 351.4. 
Pl. Com. 294. a. 
So, an Eſtate by Statute Merchant, Staple, or A. 770 Co. L. 351. 4. 


80, every Chattel Real in Poſſeſſion. Co. L. 351. 

If the Husband ſurvive his Wife, he ſhall have the * Intereſt, which 
his Wife had in ſuch Chattel Real. Co. L. 46. 6. 351.4. 300. 4. 

And that, without taking out Adminiſtration to her. 1 Rol. 34 1 40. 
Semb. Eg. R. 234 

If Husband 3 Wife mortgage a Term of the 3 8. and the Husband 

Hob. 3. 

If the Wife has a Copyhold for Years, and takes Husband, who fur. 
vives, he ſhall have it for the Reſidue of the Term. R. Dy. 251.9, 
3 Leo. 9. 

So the Husband, in his Life-time, may diſpoſe of all his Wife's Intereſt 


in ſuch Chattel Real, by Grant, or Demiſe. Co. L. 46.6. 35 1. 4. 1 Nu. 
343. J 15. ” 
So, the Intereſt of a Term, &c. which they have jointly. I Kol. 343. 


his. 
| So the Husband may forfeit ſuch Chattel Real by his Outlawry, or At- 
tainder ; for that is a Diſpoſition in Law. Co. L. 351. a. R. Pl. Com. 263. 
1 Rel. 8 fr. . ult, Lane 54. 

So, the war may ſell it upon an Elegit, for the Debt of the Husband. 
Co. L. 351. 

So it may * extended u pon a Statute, or Recognizance of the Husband. 

So he may grant it upon Condition, which will wa 2 poſition, tho the 

Co. L. 4 | 

So, if the Husband recover the Term in an Ejectment i in his own Name, 
it is a Diſpoſition. Co. L. 46. 6. | 

So the Husband may diſpoſe of Part of his Wife's Intereſt : As, he may 
demiſe for Part of the Years, rendring Rent, and the Rent ſhall go to his 
Co. L. 46. 6. 

So he may make a Leaſe, to commence after his Death, gots it will be 
good, tho' the Wife ſurvive. R. Cro. El. 287. Poph. 5, Mo. 395. 

So, if he ſubmit to the Arbitrament of B. 4M awards the Term to 4 
it will be a n by the Husband againſt his Wife, Dy. 183. 4. in 


So, if Tenant in Dower leaſe for Years, take Husband, and die, the 


Marg. 
Husband ſhall have the Rent in Arrear in his Wife's Life-time. R. Mo. 7. 


But the Husband cannot deviſe a Chattel Real, which he had in Right of 
” oy Co. Lit. 351. 2. 1 Rol, 344- . 15. Pl. Com. 418, b. 

D. 5 

So he cannot charg e ſuch Chattel Real, beyond the Coverture. Co. L. 
351. 2. Pl. Com. * 2 8 

If there be judgment againſt the Husband, Execution cannot be ſued 
I Rol. 344. J. 21. 346. J. 17. 


80 
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So the Term, after the Death of the Husband, ſhall not be extended 


upon a Statute, or Recognizance acknowledged by the Husband. 1 Rol. 
346. J. 17. 


Nor, for a Debt to the King due from the Husband. Semb. 2 Rol. 1 57+ 
Il. 20. 1 Rol. 346. J. 20. 

So, if the Wife had a Chattel Real only en auter Droit, as Executor, or 
Adminiſtrator, the Husband cannot diſpoſe of it. Co. L. 351. 4. 

So, if the Wife was Guardian. PI. Com. 294. 

So, if a Woman was Jointenant of the Chattel Real, and marries, and dies; 


the Husband ſhall not have it, but it ſurvives to the other Jointenant. Co, 
L. 18 5. 6. 


So, if the Wife had only the Poſſibility of a Term, the Husband cannot 


diſpoſe of it: As, if there be a Leaſe to Husband and Wife for their Lives, 


and afterwards to the Executor of the ty the Husband cannot grant 


this executory Intereſt. Co. L. 46.6. 351.4. R. 10 Co. 51. 2. 

So, if a Woman be diſpoſſeſſed of a Fm, and takes Husband, and dies 
before Recovery of the Poſſeſſion , the Husband ſhall not have it. G. I. 
351. 4. 


So the Husband, if he ſurvives, ſhall not have a Right of Ward, or other 
Chattel Real in Action. Cv. L. 351. 4. 


So, if the Husband does not diſpoſe of the Chattel Real 4 his Wife, 


if the ſurvive him, ſhe ſhall have it. Co. L. 46. 6. 351.4, 1 Kol. 
349. C. 


So, all that was not diſpoſed of by the Husband : As, if a Term be de- 


miſed by the Husband for Part of the Years, the Wife ſhall have the Reſi- 
due. Co. L. 46. 6. 

So, if he 3 reſerving Part, the Wife ſhall have the Part excepted. 
1 Rol. 344. J. 38. 


If he demiſe the Term, i A. ſo long live, ſhe ſhall have the Poſſibility, 
1 Rol. 345. J. 2. 


If the Term be extended, the Wife ſhall have it after the Extent ſatisfied, 
„ 

If the Husband and Wife mortgage the Term, and the Husband pay 
* Money, and enter, and die, the Wife ſhall have it. R. 1 Rol. 344. 

45, 50. 


. 3.) Chattels Perſonal. 


All Chattels Perſonal, which the Wife has in Poſſeſſion in her own Right 

are veſted in her Husband by the Marriage, tho' he do not ſurvive. Co. L. 
'* oh 

a 80 Chattels Start not in Poſſeſſion at the Time of the Marriage, if 

they are reduced into Poſſeſſion during the Coverture. Co. L. 3 5l.b, 
So, if the Husband make a Letter of Attorney to one, to receive a Debt, 

or Legacy due to the Wife, who receives it, tho he does not pay it to the 

abend. yet it veſts in his Poſſeſſion. R. 1 Rol, 342. J. 40, 45. Mo. 


50 if the Wife's Portion be ſecured by Settlement of Land, and he makes 
a Jointure for it, it ſhall be veſted in the Husband, tho' it be not paid, 
Per Lord Keeper. Ca. Cb. 189. 

So, if the Husband and Wife have a judgment for the Debt of the 
Wife, but no Execution; the Husband, if he ſurvives, ſhall have it, and 
ſhall take out Execution without a Scire \facias, R. 1 Mod. 179. 3 "Mod, 
189. 1 Sid. 337. Ty 


80, 
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or Adminiſtrator of the Husband. Vide Ante, (E. 2.) 
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go, Chattels Perſonal of a mixt Nature, partly in Poſſeſſion, and partly in 

Action, the Husband ſhall have, if he ſurvives : As, an Avoidance of a 
Church, which falls during the Coverture. Co. L. 351. a. 

So, Arrearages of Rent — Charge, or Seck, which incur during 
the Coverture. Co. L. 351. 2. UV 2 PY, (F. 1.) 

So, if Chattels are given to hs Wife after the Coverture, the Intereſt veſts 
in the Huſband. 

Tho' he has not Poſſeſſion of them before the Death of his Wife. 

So, if a Legacy be given to a Feme Covert, to be paid twelve Months af. 
ter his Death, and the Wife die within the twelve Months, the Intereſt 
goes to the Husband; for it was veſted in him, and he an. releaſe within 
the twelve Months. Per Mont. 2 Rol. 134. 

So, if there be Judgment for the Husband alone, in an Action by him 
alone for the Debt of the Wife, the Husband ſhall have * 
So, if an Award be made to pay a Debt due to the Wife, to her Hu. 
band, tho' the Husband die before Payment. 1 Ver. 396. 

But Choſes in Action are not veſted in the Husband by the Marriage, 
tho' he ſurvive ; As, Debts upon Bond, or Contra&, unleſs they a ae reco- 
vered. Co. L. 351. 6. 

So, a Debt to the Wife, tho' the Debtor be a Bankrupt, and the Hul 
band pay the Contribution, if he does not receive the Debt. 2 Ver. 70 

An Eſtray in the Manor of the Wife, unleſs it be ſeized by the Husband, 
Co. L. 351. 3. 

A Portion due to an Orphan in the Hands of the Chamberlain of Lonam, 
unleſs it be recovered, or received by the Husband ; ſor it is a Choſe in Attn. 
R. 2 Vent. 341. R. Ca. Ch. 182. Vide Gardian, (G. 2.) 

So, a diſtributive Part due to the Wife, by the St. 22 & 2 3 Car. 2. upon 
the Diſtribution of an Eſtate of an Inteſtate ; for it is a Choſe in Aion, till 


the Husband receive, or recover it. Semb. Sho. 2 5. 
A Mortgage to the Wife. 2 Ver. 402. 
Reliefs, or Rents due before Marriage. Co. L. 351. b. 
Vet the Husband is intitled to be Adminiſtrator to his Wife. Vidb in 


Adm niſtrator, (B. 6.) 


And now, by the Sr. 32 H. 8. 35. Arrears of Rent, due before Corer- 


ture, are given to the Husband. Co. L. 351. 6. 
80 Chattels Perſonal, which the Wife * en auter droit, as Executrix, 


or Adminiſtratrix, are not veſted i in the Husband by the Marriage. Co. L. 


351. 
Tho' the Husband and Wife have a Judgment for a Debt, due to the 


Wife's Teſtator. R. Jon. 248. 
Nor, Chattels, of which ſhe has a bare Poſſeſſion, as by Bailment, or 


Trover. Co. L. 335. b. 


@#) what goes to the Wife. 


(F. 1.) If ſhe ſurvives. 


HATTELS Real, which the Husband had, in Right of his Wife, 
ſhe ſhall have, if ſhe ſurvives; and they 72 not go to the Executor, 


So, a Chattel Real, which the Husband and Gi have jointly. 
So, a Statute, Recognizance, or Obligation made to the Husban 
Wife; for they are Jointenants of it, and i it ſurvives to the Wife. 


d and 
1 Rl. 


| 342. L 27, 29. | i Fa 
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80, if the Wife, and her Husband were Jointenants of a Rent-charge, &c. 


for their Lives, the Wife, if ſhe ſurvives, ſhall have the Arrearages incurred 


during the Coverture. 1 Rol. 350. J. 11. Mo. 887. 

So, if Husband and Wife Wy 8 a Demiſe of the Wife's Land, rendring 
Rent, and ſhe aſſent after the Death of the Husband, ſhe ſhall have the 
Arrearages incurred during the Coverture. 1 Rol. 3 50. J. 14. 

So, if a Woman, ſeized of a Rent-Service, &c. marry nd ſurvive, ſhe 
ſhall have the Arrears during the Coverture. 1 Rol. 3 50. J. 5. Ca. Ch. 
18 

55 if ſhe demiſe for Life, or Years, and then marry, and Aide 1 i Rol 

„„ 
bs. Chatiels of a mixt Nature, which the Husband ſhall have if he 
ſurvive, the Wife ſhall have if ſhe ſurvive. Vide Ante, (E. z.) 

So, if the Husband alien Part of a Term, which he has in Right of his 
Wife, the Wife ſhall have the Reſidue, if ſhe ſurvives. Cro. El. 33. 

80 if the Wife has an Annuity for Life, and the Husband releaſe to the 

Grantor by Deed, and die, the Wife ſhall have it; for the Releaſe of the 


Life. R. Mo. 522 


So, if there be a Judgment for Husband and Wife, upon a Debt due to 
the Wife, ſhe ſurviving ſhall have it. 1 Ver. 396. 


So, if there be a Decree in Equity for the Husband and Wife, for a Le- | 


gacy given to the Wife. 1 Ca. Ch. 27. 1 Ch. R. 234. 
So, Goods which the Wife has as 2 or Adminiſtratrix. R. 
1 And. 22. Bend. Pl. 252, Dy. 331. 


So, Money in the Hands of a Troftec for a Feme Covert, if the Huſ- 
band makes no Diſpoſition of it. 1 Ver. 161. Vide Ante, (E. 3 


So, Money charged upon Land for the Wife's Portion, _ which A. 


covenants to pay to the Husband, tho the Husband ſettles a Jointure upon 


the Wife. R. 2 Ver. 191. 


So, a Mortgage, or other Choſe in Aion, tho' the Husband aſſigns it to 


another, who agrees to diſpoſe of it for the Husband and Wife in a Pur- 
chaſe. R. 2 Ver. 402. 


(F. 2.) Tho' ſhe 45 not ſurvive. 


So Chattels Real, or Perſonal in Aaion, which were not veel 5; in the 


Husband during the Coverture, go to the Executor, .or Adminiſtrator of the 


Wife, tho' the Husband ſurvives ; but the Husband may be Adminiſtrator. 
3 Med. 186. Vide Ante, (Se 5 3. 3 


1 8 


80 the Wife ſhall have, after the Death of her inden as her Para- 


pbernalia, a neceſſary Bed, and * agreeable to the Quality of her 
| Husband. 1 Rol. g11. I. 20. 


Neceſſary, and convenient Apparel. 1 Rol. 91 1. I. 25, zo, . 

So, if the Husband deliver Cloth to his Wife for her Apparel, and tis 
before it be made, ſhe ſhall have the Cloth. R. 1 Rol. 911. . 

So, Pearls, and Jewels to the Value of 370/. which the Wife uſed for 
Ornament i in the Life-time of her Husband, being ſuitable to her Degree, 


were allowed as Paraphernalia. Cro. Car. 343. 1 Kol. 91. J. 45. Fon. 
334. 
V OL. I. 7 E 80, 


oy 
4 


561 


Husband diſcharges it only during the Coverture, it being an Eſtate for 


562 


do, Jewels to the Value of 500 Marks, for the Wife of a Viſcount. f. 


z Lev. 166. n 
The Property of the Parapbernalia is veſted in the Wife preſently upon 


the Death of her Husband. Cro. Car. 344. Jon. 333. 


But the Wife ſhall not have Ornaments as her Paraphernalia, where 
there are not Aſſets for Payment of Debts, Cro. Car. 346. 1 Rol. 911 
J. 50, 35. Per Manuood. Mo. 216. Cb. R. 416. | 
Or, for Payment of Debts and Legacies. Semb. Cro. Car. 346. Court 
divided Jon. 333. Ch. R. 146. 5 33 

If the Grandfather give 2000 J. to 4. for a Portion, who releaſes it at 


. — 


his Father's Requeſt, upon a Promiſe to take Care that his Portion be other. 


wiſe paid, the Wife of the Father ſhall not have her Paraphernalia before 
the Portion paid; for it is a Debt. Ch. R. 146. 

So the Wife cannot claim Jewels, Sc. as her Parapbernalia, where her 
Husband has deviſed them by his Will. Semb. Cro. Car. 346. 1 Rol. 
911. J. 50. R. Cont. Ca. Ch. 240. Per two F. cont. Jon. 334. 
1 diſpoſed by his Deed in Truſt for the Wife for Life. Semb. 1 (;, 

of makes a Jointure, or Settlement upon his Wife, in Bar of all Demands 

out of his Perſonal Eſtate. R. 2 Ver. 49, 83. a 

So, if a Wife does not claim her Parapbernalia, her Executor, or Admi- 
niſtrator, aſter her Death, cannot claim them. 2 Ver. 246. | 

| Yet Apparel neceſſary, or convenient the Wife ſhall have againſt the 
Deviſe of the Husband ; for ſhe ought not to be naked, or expoſed to 
Shame, or Cold. R. 1 Rol. 911. J. 55. | 


So, againſt the Creditors of the Husband. Semb. Mo. 216. 


(o) What Ads by the Husband and te bind 
NE the Wife, | 


(G. 1.) Alienation by Fine. 


18 Husband and Wife levy a Fine of the Freehold, or Inheritance of the 


1 Wife, ſhe ſhall be thereby barred for ever; becauſe ſhe ſhall be exa- 
mined by the Juſtices upon the Fine. Co. L. 353.6. 1 Rol. 347. l. 17. 


po, if they levy a Fine of Land, which they have jointly, 


Tho' they are afterwards divorced d Vinculo. 2 Rol. 20. J. 30. Me. 


So, if the Husband and Wife ſell the Land of the Wife, and afterwards 


levy a Fine to the Vendee. 2 Co. 57. 


So a Fine by Husband and Wife binds the Wife, tho' the Uſes are 


declared by the Husband alone; for the Aſſent of the Wife ſhall be intended, 


if her Diſſent does not appear. R. 2 Co. 57. 2 Rol. 798. J. 10, 25. 


Tho' the Wite was within Age at the Time of the Declaration of Uſes. | 


2 Rol. 798. J. 13. | 


So, if they both join in declaring the Uſes to a Mortgagee, the Husband 
alone may afterwards declare the Nature of the Agreement, to ſhew, that it 
was not uſurious, tho' the Wife diflent. R. 2 Rol. 798. J. 30. : 

. - So, if the Wife declare the Uſes without her Husband, it will be void, 
R. Skin. 275. | — — — 

If the Deed, by which the Uſes are declared, be made between the Hut- 

band and the Wife only, whereby it can be only a Deed Poll, yet it 13 ſut- 


ficient 


BARON AND F M. 


fcient to declare the Uſes of the Fine. D. 4 Md. 264. Vide Uſes, 


D. 1. 
ol Fine by Husband and Wife, where no Uſes are declared, will be 
to the Uſe of the Wife only. R. 2 Co. 58.6. Mo. 197. 

If the Husband declares the Uſes of the Fi ine, and the Wife makes a 
contrary Declaration, the Uſes by each of them are void. K. 2 Co. 57. 
Mo. 1 

So, * they differ in the Declaration of the Uſes, tho? thay agree as to 
ſome Uſes, the Declaration is void for the Whole. R. 2 Co. 58. 

So, if an Indenture be prepared by both to declare the Uſes, and the 
Husband executes, but the Wife refuſes, the Uſes are void, tho' the Wife 
does not make a contrary Declaration, and tho' her Diſſent does not appear 
by the Deed. R. 2 Rol. 798. J. 20. 

So, if there was a Fine by Husband and Wife, when the Wife was within 
Age, it may be avoided during her Nonage, by Error. 


Or, upon Examination, it may be vacated by the Gun quoad the Wife, 
without a Writ of Error. R. 3 Lev. 36. 


(G. 2.) By Common Recovery, 


So, if a Common Recovery be ſuffered by Husband and Wife of the 
Wife s Lands, this is a Bar to the Wife; for ſhe ought to be examined 


upon the Recovery. Pl. Com. 514. 4. 10 Co. 43. 4. 1 Rol. 347. l. 19. 
Vide in Recovery, (B. 1.) 


So, if Husband and Wife are Vouchers i in a Common Recovery, the 
Recovery ſhall be a Bar, tho' the Wife be not examined ; for tho? it be 


proper that ſhe be examined, yet that is not neceſſary, and is frequently 
omitted. D. 1 Sid. 11. Per Roll, Sti. 319, 320. | 


But where Husband and Wife are jointly ſeized in Tail, a Common 


Recovery againſt the Husband alone i is you for the Whole. R. 3 Co. 5. a. 
Mo. 210. 


So, if the Husband alone come in as Vouchee. Semb. 3 Co. 6.6. 
So, if the Husband and Wife are jointly ſeized for Life, and to the Huſ- 


band in Tail, a Recovery upon a Præcipe againſt the Husband alone is void 
for the Whole. R. 3 Co. 5. 2 Rol. 39 5. J. zo. 


Tho' the Husband afterwards ſurvive, and the Wife had a voidable Eſtate. 
. 


Vet if the Husband alone comes in as W it is good, except as to 


the Wife. R. 3 Co. 6. 42. 2 Rol. 395. J. 36. 


So, a Recovery of the Wife's Inheritance, where the Husband bargains 
and ſells it, and the Remainder Man is Vouchee, is a Bar to the Re- 
mainders, tho” not to the Wife. 2 Rol. 394. /. 10. 


So, where Husband and Wife have for 1 before Coverture, and to the 


Husband in Tail, a Recovery upon a Præcipe againſt the Husband alone 


1s good for a Moiety. R. Mo. 5. 
Ae ph te lee, Ih 1. eee, of HR 
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So by the Sf. 32 H. 8. 28. Leaſes by any of full Age, ſeized in Right 7 Videin Efates, 
of his Wife, or jointly with his Wife, of any Eſtate of Inheritance, made (B. 32. — G. 
before Coverture, or after, being by Writing indented under Seal, ſhall be b 


good againſt the Leſſor, his Wife, and their Heirs, and every oſ them. 


Not to extend to Leaſes of Lands, &c. in Farm by Virtue of any old 


Leaſe, unleſs the ſame be expired, furrendred, or ended within one Lear 
after ſuch new Leaſe. | 


2 Nor, 


BARON AND FEME 
Nor, to a Grant of any Reverſion. 
Nor, to Leaſes of Land, not moſt commonly letten 5 the Space of 20 
Vears next before ſuch Leaſe. 
Nor, to Leaſes without Impeachment ot Walt. 
Nor, to Leaſes for more than 21 Years, or three Lives from the Day of 
making. | 

And, that © on every ſuch Leaſe be reſerved yearly during the Lk pay- 
able to the Leſſors, and thoſe to whom the Reverſion ſhall belong, the moſt 
accuſtomable Rent Foun for the ſame Lands, within 20 Years next beſore 
ſuch Leaſe. is 

And, that the Wife be made Party to the Leaſe, by any Husband of the 
Inheritance of his Wife, and ſuch Leaſe ſhall be by Indenture, in the Name 
of the Husband and Wife, and ſhe to ſeal the fame; and the Rent (hall be 
reſerved to the Husband and Wife, and the Heirs of the Wife, according to 
her Eltate. 

And therefore, a Demiſe by Hunband and Wife, by W under their 
Hands and Seals, of the Land of the Wife in Poſſeſſion uſually demiſed, if it 
be for three Lives, or 21 Years, or a leſs Eſtate, rendring the uſual Rent 
during the Term, to the Husband and Wite, and the Heirs of the Wife, 
and not diſpuniſhable of Waſt, ſhall be good againſt the Wife, and he | 
_ Heirs. 

So a Demiſe by Husband and Wife by Indenture for three Lives, Ba- 
bendum after Michaelmas, and they make Livery after Michaelmas, is 9000, 
for the Leaſe does not take Effect by the Livery without Deed, but by the 

Deed and Livery together. R. 2 Cro. 563. | 
So a Demiſe by Indenture by the Husband alone, (his Wife not being 
a Party,) where they are jointly ſeized, ſhall be good againſt the Wife with- 
in the SF. 32 H. 8. 28. for the Proviſo, which requires the Wife to be 
Party, extends only to a Leaſe of Land, of the Inheritance of the Wit. 
Semb. per three F. Hob. cont. Cro. Car. 22. 
So a Demiſe by Husband and Wife, purſuant to the Statute, will be good, 
tho' the Wife be an Infant; for the Statute ſays only, F any of Hal. Age 
ſeized in Right of his Wife. 3 Leo. 133. 
So a Demiſe by Husband and Wife for 60 Years, if they ſo long live, 
is good within the Statute. Adm. Cro. Car. 22. 
So a Demiſe by Deed by Husband and Wife, of the Land of the Wife, 
not purſuant to the Statute, is a good Demiſe of both during the Coverture, 
and may be * as their Demiſe. R. 2 C. 61. 6. 3 Co. 16, 21.0, 
Sav. 110. 
So, if there be a Demiſe for Vain, with a Letter of Attorny, ſigned by 
both, to deliver the Leaſe upon the Land; tho' the Wife cannot make an 
Attorny. Cont, per three J. 2 Cro. 617. K. per three J. cont. Tel. 1, 
R. acc. Cro. Car. 165. R. acc. 2 Leo. 200. 
So, tho' there be a Demiſe by them, without Rettrestiem of any Rent. 
R. Hut. 102. | 
So, if there be a Demiſe by Husband and Wife, by Indenture, for 
Years, of a Moiety of Land, which they have jointly with B. and B. ſur- 
vive, he ſhall not have this Land by Survivor; for it ſhall be the Leaſe of 
the Wife till her Diſagreement, and there was a Severance during the 
Term. K. 2 Rol. 89. 4. 20. 2 Cro. 417. 1 Rol. 401, 441. 3 Bu. 272. 
Bridg. 42. 
But a Leaſe by ed and Wife, not conformable to the Statute, may 
be waived, or affirmed by the Wife after the Death of the Husband. 1 Rol. 
349. F.. * I, &c.) 


And 
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And a Leaſe by them without Deed, is void, as to the Wife. Sau. 11 I. 
R. Dy. 91.6. R. Cro. El. 650. 


And it cannot be affirmed yl her Aſſent, after the Death of her Huſ- | 
band ; for her Conſent, at the Commencement of the Leaſe, ought to ap- 


pear by Deed. Dy. 91. 6. 146. . 1 Leo. 204. 


A if it be waived, it will be void as to the Wife, ab initio, and ſhe 


may PR non dimm ſerunt. R. 3 Co. 27. 5. Co. Ent. 712. R. 1 Leo. 
192. 


Yet, if a Man plead a Demiſe by Husband and Wife, he need not plead 


it to be by Deed, K, 2 Co. 01,8. D. 23 0. 16; 21;% nnn. D©Þ. 


Dy. 91.6. in Marg. R. Cro. El. 438. 481, 2. | 
Or, that any Rent was reſerved. R. Go El. 1 12. 


And a Leaſe by Husband and Wife without Deed, may be pleaded as a 
of both, during the Coverture. D. Cro. El. 438. 


(G. 4.) By Cuſtomary Conveyance. 


Hy the Cuſtom in ſome Cities and Boroughs, a Bargain and Sale by the 
Husband and Wife, where the Wife is examined by the Mayor, or other 
Officer, binds the Wife after the Husband's Death. 2 Inſt. 673. 


And by the St. 34 H. 8. 22. All ſuch Cuſtomary Conveyances ſhall be 
of Force, notwithſtanding the Sf. 32 H. 8. 28. 


So, by Cuſtom in Denbigh in Wales, a Surrender by Husband and 


e Wife and het 
Heirs, as a Fine does; and this Cuſtom is not toll'd by the St. 27 H. 8. 26. 


Wife, where the Wife is examined in Court there; binds 


for it is reaſonable; and a reeable to ſome Cuſtoms 1 in England. Per two J. 
Southcote cont. Dy. 363. 


So a Surrender of a Copyhold by Hobend and Wife, the Wie being 


examined by the Steward, binds the Wife. Aan. Litt. 274. Vide in 0 | 


: = (F. 7.) 


0a What Acts by the Husband and Wife do not 


bind the Wife. 


UT 8 the Wife ſhall not be bound by any AR, to convey her 


Inheritance, or F rechold, unleſs ſhe be wc Dax D.-10 Co, 42. 2 
FRE EF 


And ſhe can be examined only upon Writ. 10 Co. 42. 6. 

And therefore, if Husband and Wife convey by Deed; acknowledged by 
them to be inrolled, it does not bind the Wife; for there was no Writ de- 
pending, upon which ſhe might be examined. 10 Co. 43. 4. 2 Infl. 673. 


So, if Huſband and Wife acknowledge a Statute, or Recognizance, it 
does not bind the Wife. R. 10 Co. 43. 4. 


0 0 mat Acts by the Dusband alone bind his 


Wife, 


HATTELS Perſonal, which are veſted in the Huſband by the Mar- 
riage, he may abſolutely diſpoſe of without his Wife; and if he does 


12 _ of — go to his Executor, or Adrainiſtrator. Figs Ante, 
3 ; 


Vol. I. DEE 7 y | So 


56 


8 


: 


866 


'PARKOGN AND M . 
So Chattels Real, which he has in Right of his Wife, or jointly wit, 
his Wife, he may diſpoſe of, or forfeit, and the Diſpoſition binds his Wife 
Vide Ante, (E. 2.) 3 . i 

So, if the Huſband be ſeized in Right of his Wife for Life, and make , 
Feoffment ; it will be a Forfeiture during the Coverture. 1 Rol. 8 51. 
5 Th 9 75 

So, if the Huſband and Wife join in the Feoffment, or were Jointenantz. 
I Rol. 8 5 1. J. 45, 50. 

So, if a Leſſee for Years aſſign his Term to A. and the Wife of his 
Leſſor, and the Huſband afterwards make a Feoffment of the Eſtate, the 
Term, which he had in Right of his Wife, paſſes. Pl. Com. 419. MM, 
171. . | 

So, if the Huſband bargain and fell the Land by Indenture inrolled. 
Mo. 171, e „ 

So a Right, which by Poſſibility may accrue to the Wife during the 
Coverture, the Huſband may diſcharge by his Releaſe. Per Holt, 1 $4 
326, 


(I. 2.) What put her to her Action. 


| 8 O, by the Common Law, if an Huſband ſeized in the Right of his 


(I. 3.) 


Cui in N. 


( What Aus by t 


Wife in Fee, or in Tail, had made a Feoffment to another, without his 


Wife, this would have been a Diſcontinuance, and could not have been de- 


feated by the Entry of the Wife after his Death. Lit. S. 594. Vide Diſ- 

continuance, (A. 3.) 0 | F 

So, if the Huſband was jointly ſeized with his Wife. Co. L. 426. 4. 
So a Fine by the Huſband alone, of Land which he had in Right of his 

Wife, or jointly. with his Wife, would have been a Diſcontinuance. C. IL. 

26.4. 3 3 5 

; So, if the Huſband alone makes a Gift in Tail, rendring Rent, and af. 

terwards the Huſband and Wife levy a Fine of the Reverſion, and the 


Huſband dies, the Wife ſhall be barred of her Entry upon the Donee. R. 


Mo. 91. 


And by the Common Law, upon ſuch a Diſcontinuance, the Wik had 
no Remedy but. by Cui in Vita, which lies, where the Huſband aliens an 
Eſtate, of which his Wife was ſeized for Life, in Tail, or in Fee. H. N. B. 
„ | POM? 210 

If the Wife was ſeized in Fee, and dies before the Huſband, the Heir of 
the Wife ſhall have a Sur Cui in Vita, F. NB. 193. 4. 


he Husband- alone do not bind 
his Mitte. 1 = 


By the St. 32 H. 8. 28, Ec. 


UT now, by the Sr. 32 H. 8. 28. No Fine, Feoffment, or other 
Act by the Huſband only, of Lands, the Inheritance, or Freehold of 
the Wife, ſhall be a Diſcontinuance, or prejudice the Entry of her, her 
Heirs, or ſuch as have Right after her Death. C — 
And therefore, if the Huſband alone levy a Fine of the Wife's Land, it 18 
no Diſcontinuance, but the Wife, or her Heir may enter. 


0 
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ö, if a Common Recovery be ſuffered upon a Præcipe againſt the Huſ- 
band and Wife. Co. L. 326. 4. 

Tho' the Fine, or Feoffment, &c. be to the Uſe of the King. R. 2 Inf. 
681. 

So a Feoffment by Huſband and Wife, of the Land of the Wife, is nd 
Diſcontinuance ; for tho' the Wife joins, it is the Feoffment of the Huſ⸗ 
band alone. Co. L. 320. 4. 

So a Fine, Feoffment, &c. by the Huſband alone, of Lands, which he 
has jointly with his Wife, is no Diſcontinuance by this Statute, any more 
than of Land, being the Inheritance, or Freehold of the Wife. Co. L. 
320. 4. 2 E.. 681. R. 8 Co. 72.9. R. Mo. 28. 

But a Fine in ſuch Caſe, if they are ſeized to them, and the Heirs of 

their Bodies, is a Bar to the Iſſue; and the Eſtate of the Wife i is changed to 
an Eſtate for Life, without Impeachment of Waſt. 2 Inſt. 681, 2. Dub. 
Mo. 28. 
So a Fine, &c, by the Huſband alone, where he was ſeized in Right of 
his Wife, or jointly with his Wife only for Life, is not a Forfeiture to bind 
the Wife, after the Death of her Huſband. 1 Rol. 851. J. g2. Vide 1 Rats 
85a. J. 

"If . be a Feoffinent by the Huſband alone, and he and his Wife are 


afterwards divorced 2 Vinculo; yet the Wife may enter without a Cui ante 


Divortium; for at the Time ſhe was his Wife de facto. Co. L. 326. a. 

If there be a Feoffment, &c. by the Huſband alone, of the Land of his 
Wife, by this Statute, after the Death of the Huſband, the Wife, or her 
Heir may enter. Co. 2. 326. a, Hob. 261. 

If the Huſband and Wife were 1 ſeized, the Heir of their Bodies 
may enter. Co. L. 326. 4. R. 8 Co. 72. 


So, if the Wife die without Iſſue before Ecitty, hein Reverſion, or Rez 


mainder, may enter. Co. L. 326.4, Jon. 324. Cro. Car. 321, R. 
Hob. 261. 


So, if an Husband ſeized in Tail, Remainder to his Wife in Tail, make 
a Feoffment alone, and die without Iſſue, his Wife in the Remainder may 
enter. Co. L. 3 26. a. 

But the Fine, Feoffment, &c. binds the Wife during the Coverture. 

So, if the Huſband and Wife are jointly ſeized in Tail, and the Huſ⸗ 
band alone makes a Feoffment, Gr. and his Wife dies before him; the 


Iſſue ſhall not enter during the Life of the Huſband: Co. L. 326. 4. Hob. 


261. 


Nor, if the Huſband was ſeiſed in Right of his Wife, and had flue; 


Co. L. 326. a; 

So, if the Wife before Entry levy a Fine, the cannot afierwaids enter ; 
for the Diſcontinuance continues till Entry, which is now barred by the 
Fine. R. 2 Rol. 311. Vide Diſcontinuance, (A. 3.) 

So, if Huſband and Wife for Life, and to the Heirs of the Body of the 
Haſband; Remainder over, join in a Fine, and the Wife ſurvives ; he Entry 
of the Wife being barred by the Fine, the Entry of thoſe in Remainder is 
alſo barred: R. Cro. Car. 321. Jon. 324: 

80, if the Wife die without an Heir, after a Diſcontinuance by her Huſ- 
band, Entry is not given to the Lord by Eſeheat. Hob. 261. 

80, a Thing to take Effect for the Wife after the Death of her Huſband; 
the Huſband cannot diſcharge in his Life-time : As, if there be a Promiſe 
to the Wife to pay ſo. much, if ſhe marries B. and afterwards ſurvives 
the Huſband, by his Releaſe, cannot difcharge ſuch Promiſe: R. 1 Rol. 
343. J. 50. 2 Rol. 407. J. 45. Yel, 156. 2 Cro. 222. 1 Brownl, 

15. 1 Sal. 327, Pal. 99. Vide Ante, (D. 1.) | 

| Otherwiſe; 
3 
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Otherwiſe, if there are expreſs Words. Vide 1 Rol. 343. J. 50. R. N, 
156. 

80, if a Term be granted to Huſband and Wife for Life, and afterwards 
to the Executor of the Survivor, the Huſband cannot grant this Poſſibility of 
the Executor. Vide Ante, (E. 2.) 


If the Wife has an Annuity for Life, a Releaſe by the Huſband does not 
bind his Wife, if ſhe ſurvives. R. Mo. 522 

If a Man bas a Copyhold, in which his Wife, by Cuſtom, has her Free 
Bench, and the Huſband agrees, that A. ſhall enjoy, during the I ives of 
himſelf and his Wife; this does not bind his Wife. R. 2 Per. 45, 6 3. 


©) what Laches of dene; preſudices his 
| ite. 


F an expreſs Condition be annexed to the Eſtate of a Woman, who takes 
Huſband, the Laches of the Huſband to perform the Condition, loſes 
the Eſtate for ever. Co. L. 246. b. 


As, if there be a Poalfinent to the Wife, beide or after Coverture, ren- 


dring Rent, upon Condition to be void for Non- payment of the Rent, if 


the Huſband does not pay the Rent, the Eſtate is loſt. Co. L. 246. b. 
So, if there be a Condition, that the Rent, for Non- payment at the Day, 


| ſhall be double. C. L. 246. b. 


So, the Laches of an Huſband, to perform a Condition in Law which re- 
quires Skill: As, if a Woman has the Office of Parker, Steward, c. who 


takes Huſband, Neglect to keep the Park, &c. by the Huſband, will be 
a Forfeiture. Co. L. 233... 


So, if a Woman has a Right to Land, and takes Huſband, the Laches of 
the Huſband to. make Claim binds the Wife : As, if Tenant for Life, Re- 


mainder to a Woman, levy a Fine, and the Woman takes Huſband, who does 


not enter within five Years after the Fine, the Wife ſhall be bound by the 
Fine, and Nonclaim. R. Dy. 159. 4. in * 


00 what not. 


B UT the Laches of the Huſband to perform a Condition in Law, 
which => not require Skill, or Confidence, does not prejudice his Wife. 


Co. L. 233.6 


As, if the Wife be Tenant * Life, or for Years, and her Huſband make 


5 a Feoffment, Cc. the Forfeiture does not bind his Wife. | Co. L. 233. b. 


(N) What Atts of the Mike prejudice the Husband. 


O the Huſband ſhall be charged, for all Debts of his Wiſe dum ſola, 
1 Rol. 351. l. 25. 3 Mod. 186. 
So, if a Woman Executrix, or Adminiſtratrix commits a Devgſtavit, and 
then takes Huſband ; the Husband, during the Coverture, ſhall be a 
for it. R. Cro. Car. 603. R. Ms. 7601, Vide een (D.) Vid de 


Poſt, (2 B—2 C.) ö 2. e. . cu. 
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(o) Che 
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(O) The power of the husband during the Co⸗ 
verture. 


HE Huſband, during the Coverture, may take the Rents, ind Profit 


of the whole Eſtate of his Wife. 
If there be a Leaſe by the Wife aum Sola, Payment of the Rent ought to 


be to the Huſband ; and Payment to the Wife without the Huſband's Order, 
tho' there be no Notice of the Marriage, ſhall not diſcharge the Leſſee. R. 


Pal. 210. 
So, he has the fole Diſpoſition of all Intereſts of his Wife: And there- 


fore, if the next Avoidance be granted to Kauen and Wife, the Huſtang 


alone may preſent. Lit. 13. 


For an Intereſt which veſts in the Wife, or accrues to her during Co- 


verture, he may ſue alone, or with his W Wife. Vide Poſt, (X.) 

If a Legacy be given to the Wife, the Huſband alone may take, or releaſe 
t. 1 iz. 

Tho' the Wife was drogen 4 Menſa & Thoro; for they continue Rar 
band and Wife. 1 Sal. 115. 1 Rol. 426. 

So, if the Wife, after a Divorce 4 Menſ & T Boro, or before, ſues an- 
other Woman for Incontinency with her Huſband, and recovers Coſts againſt 
her, the Huſpand may releaſe them; and if the Wife afterwards proceed 


for them in the Spiritual Court, a Prohibition ſhall go. R. 1 Sal. 115. 


5 Mod. 70. 


But, if upon a Divorce 2 2 Menſa & Thoro, the Wite be 1 Alas, 


and afterwards ſues in the Spiritual Court for Injury, or Defamation, and 
Coſts are recovered, the Huſband cannot releaſe them ; for they = in heu 


of what ſhe ſpent out of her Alimony, or ſeparate Maintenance. R. 1 Sal. 


115. 5 Med, 71. R. N. 446. 
(P) What Ads a Feme Covert may do — her 
| Husband, 


(P. 1.) Alien her Eſtate. 
F a Feme Covert levy a Fine of her Lands without her Hufband, this 


bars him and his Heirs, if it be not avoided by her Huſband, 10 C . 


43-4. 1 Rol. 346. J. go. 1 Leo. 82. Adm. Jon. 138. 


So, if ſhe fuffer a Common Recovery, it is a Bar till it be avoided. Dub. 


| ; Rol. 347. FOR 


So, if an Eſtate be given to a Feme tha upon Condition that ſhe en- 
feoff another, ſhe, for the Saving of the Gon, may make a Feoffment 


to the other, during Coverture. Jon. £37, 1 


So, if ſhe has Power to diſpoſe, ſhe may . her Power by Con- 


veyance, Jon. 137. 

But, if a Feme Covert grant a Rent-charge, without Afent of her Huſ- 
band, out of her Lands, it will be totally void. Perk, Grant 6. Vide Poſt, 
(Q) 

So, if ſhe grant an Annuity by Deed. Perk. Grant 6. 

Tho! the Rent-charge be =. 5 out of Land aſſigned to the Wife by the 
Huſband, for her ſeveral Maintenance. Perk. Grant 8. 


Vor. I. 78 | | | So, 
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. © So a Feoffment, by a Feme Covert without her Huſband, is void; for ſhe 
cannot make Livery. Adm. Jon. 138. Lat. 4t. 
Tho”. it be in Execution of a Truſt ; for it ought to be IE by her and 


her Huſband. Jon. 137, 8. Semb. Cont. by the other Judges | in the Caſe 
of a Truſt. Jon. 137, 8. Lat. 40. 


(P. 2.) Accept an Eſtate. 


So, if a Feme Covert purchaſe Lands without the Conſent of her Huſband, 

the Conveyance is good, till it be avoided by her Huſband. Co. L. 3. 
And therefore, if a Feoffment, or Demiſe for Life, Ec. with Livery, hy 
made to a Feme Covert without her Huſband, the Eſtate | is veſted in the 
Wife before the Agreement of the Huſband. Co. L. r 

So, if a Feme Covert make an actual Entry by Wrong, it will be a Dif. 
ſein, and the Eſtate veſts in her. 1 Rol. 660. J. 33. Co. L. 357. b. 
Vide Poſt, (Q.) 

But the Huſband, by his Diſagreement, deveſts the whole Eſtate out of 
his Wife. Co. L. 3. a. 

So, if the Huſband alien the Land of his Wife, and the Allee after- 
wards make a Gift, or Demiſe to the Huſband ans his Wife for Life; the 
Wife ſhall be in in her Remitter to the Whole. Lit. S. 666. Vide i in Re. 
mitter, (A. 4.) 

Tho' the Demiſe was by Fine Sur Render, or by Indenture. Co. L. 
| 3 

| * if the Huſband and Wife were jointly ſeized, and the Huſband aliens, 
and the Alienee makes a Demiſe to them, it ſhall be a Remitter to both 
of them. Lit. S. 672. 

If there be a Feoffment by a Woman, upon Condition to re-enfeoff when 
ſhe pleaſes; after Coverture ſhe may require the Feoffment without her 
Huſband, and if the Feoffee does not perform the Condition, it will be 
broken. 1 Rol. 346. J. 30. 


6 Aict (P. 3.) Execute an Authority, Sc. 


. SX. So a Feme Covert may act en auter droit, without her Wan As, i 
| e , /7./5; ſhe be an Executrix, ſhe may adminiſter without the Aſſent of che Huſband. | 
Ne een e. Perk. Grant 7. Vide in Adminiſtration, (D.) 


Ai a, If ſhe has an Authority to ſell, &c. ſhe may 05 it without her Huſband, 


; +. bo 113-6. . 1 Mok 339; ]. 26. 
: Foy / AR - So, if there be a Deviſe to a Feme Covert, with a Power to diſpoſe to any 
N of her Sons, ſhe may, by Feoffment, Ec. diſpoſe the Inheritance to her Son, 
without the Huſband. R. Jon. 137, 8. Lat. 139. 
So, if there be a Deviſe to the Wife in Fee, upon Condition that ſhe 
diſpoſe. 13% . Ne. 130 
But a Deviſe to the Wife in Fee, upon Truſt to convey to another; if ſhe 
conveys by Feoffment without her Huſband, it will be void. Dub. Jon. 138. 
So the Queen Conſort may grant, and take, ſue, and be ſued, without the 
King. Co. L. 133.a. Vide in Roy, (F. I. ) | 
So, by the Cuſtom of London, a Feme Covert may be a Sole Trader. 
Sho. 184. Vide Ante, (A. 2.) 
So a Diſpoſition by the Wife, purſuant to an Agreement by the Huſband 
before Coverture, will be good. Vide in Chancery, (2 M. 11, 14.) 


e Ef 


(Q) What 
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(2) What not. 


Cannot make a Contract, &c. 


UT generally, a Feme Covert has no Power to make a Contract, with- 


D out her Huſband: And therefore, ſuch Contract is abſolutely void, 
R. by all the Judges, 1 Sid. 120, 


And if the Wife ſell, or diſpoſe of the Money, or Goods of the Huſband, 
without his Aſſent, the Sale 1s void, and the Huſband may have Trover, Ge. 
for the Goods. 


So, if a Wife loſes at Cards, c. the Huſband may maintain Trover for 
the Money. R. 1 Sid. 122. 


So, if a Wife buy Goods, &c. without the Aſſent of her Huſband, the 
Huſband is not chargeable for them. Per three J. 4 Leo. 42. 
Tho” they were for neceſſary Diet, or Apparel: As, Bread, Gc. 


And he is not chargeable in Trover, or Account, any more than in A 
ſumpfit. 1 Rol. 346. M. R. 1 Sid. 129 


So, if a Wite buys Neceſſaries, but 9 — them before uſing. 1 Sal. 
118. 

So, if a Wife be arreſted and committed to Priſon, the Huſband mal not 
be charged for her Diet, or Lodging there, if he never aſſents, that ſhe ſhall 
have it -R. 2 Lov. 16. 


Yet, if the Goods come to the Uſe of the Huſband, 105 1 is a Proof of 
his Aſſent, and he ſhall be charged. 

So, if Goods come to the Uſe of the Wife, or the Children, or Family 
© the Huſband, and his Aſſent precedent, or ſubſequent be proved, he ſhall 

be charged. 1 Rol. 3 50. E. R. by all the Judges, 1 Sid. 120. 


So, if they come to the Houſe of the Huſband, and are uſed there, it is 


good Evidence to charge the Huſband, without more. R. 1 Sid. 121, 126. 
Per Treby, Skin. 349. 


So, if the Wife be generally allowed by the Huſband to be Houſekeeper, 


or to buy for him; her Contract charges the Huſband. R. 1 Sid. 128. 


So, if a Wife buy neceſſary Apparel for herſelf, the Aſſent of the Huſ- 


band ſhall generally be intended. 
1 Brownl. 47. 


1 Rol. 351. J. 5. I Sal. 118. R. 


Or, if the Wife trades in Goods, ind buys for her Trade, when ſhe 


colkablls with her Huſband, 1 Sal. 113. 


Wt + 
Or, when the Huſband turns her out of his Houſe. 1 Sal. 118, 11 


Before Notice, not to give her Credit. Per Holt, Skin. 323. Med. it 
171. 


Or, when ſhe departs from * Huſband, if * afterwards receives her. 


1 Sal, 119. Mod. Ca. 171. 


But where the Huſband countermands the Power-to his Wife, her Con- 
tract afterwards does not charge him. 1 Sid. 12 | 

So, if he prohibits a particular Perſon to ſell to her. R. 1 Sid. 127, 8. 
1 Lev. 7 


So, if the Wife elope, or depart, and do not cohabit with her Huſband, 
her Contract for Neceſſaries does not charge her Huſband, R. 1 Sia. 129. 


Skin. 323. Mod. Ca. 171. 1 Sal. 118, 119. 


So, 


Or, if ſhe buys Neceſſaries, when her Huſband i is beyond Sea. R. 1 Sia. 
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So, if ſhe does not cohabit, and has a ſeparate Allowance, and this be 
notorious, tho' no Special N otice be given to the Plaintiff of it. R. 1 Sal, 


„ 


So, if the Wife has a notorious Conteſt with the Huſband for Mainte- 
nance, by a publick Suit, the Huſband ſhall not be charged for Veſtments 
bought by the Wife afterwards. Per Treby, Skin. 349. 

So, if the Veſtments bought are apparently beyond the Quality of the 


| Huſband. Per Treby, Skin. 3 


So, if a Wife, who habit with her Huſband, buys Veſtments without 
any Neceſſity, of any one warned by the Huſband not to truſt, her. 1 Sal. 
118. 

And if the Servant, or Apprentice be warned, it is ſufficient R. 1 Sal. 


1. 


So, if a Wi, after Departure from her Hufband, earn her Diet br her | 


. Labour; ; the Huſband ſhall not be charged for the Diet. R. 1 Sal. 11. 


So. a Feme Covert cannot be a Diſſeiſoreſs; for if the Hufband m ks 4 
Diſſeiſin, to the Uſe of his Wife, and ſhe aſſents, her Agreement is void, 
and it wilt be the Diſſeiſin of the Huſband alone. 1 Rol. 660 10, Ge. 

So, if Huſband and Wife make a Diſſeifin, it is the Act of the Huſ⸗ 
band. 1 Rol. 660. J. 37. 

So, if a Stranger make a Diſſeiſin to the Ute of a Feme Cue rt, od ſto 
aſſent, her Agreement is void. 1 Rol. 660. J. 15. 

80, if a Feme Covert enter, and make a Diffeifin to the Uſe of ber Haſ. 
band, or of a Stranger, he is not a Diſſeiſor; for the Wife cannot diſpoſe of 


the Uſe to another. 1 Rol. 660. J. 50. 661. J. I. 


80 no Conſent, or Agreement of the Wife to a Diſſeiſin precedent, or 


' ſubſequent, can make a Ferne Covert a Diſſeiſoreſs. Co. L. 357.6. 


Yet, by an actual Entry, and the O_o Act of the Wife, ſhe may be 
a Diſſeiſoreſs. Cv. L. 357.4. | 


(R) What Acts of the Husband the Wife may 
 Waive after his Death, 


F the Huſband alone make a Feoffment, Gift in Tail, or Demiſe for 
Life of his Wife's Land, ſhe, or her Heirs, may avoid it by Entry after 

his Death. Vide Ante, (K. ) 1 

So, if he levy a Fine, or ſuffer a Common Recovery of his Wife's Land. 
Vide Ante, (K.) 

80, if the Huſband and Wife join in an Alienation of the Wife's Land ; 
unleſs it be by Fine, or Recovery. Jide Ante, (K.) 
So, if they join in an Alienation of Land, of which they are Jointenants. 
V ide Ante 7 (K. ) 

So, if the Huſband alone, or with his Wife demiſe for Life, or for Years, 


| the Freehold of the Wife, where it is not warranted by the Statute 32 H. 8. 


28. the Wife, after the Death of her Huſband, may waive it. Lide x Teo. 
192. Vide Ante, (G. 3.) 

So, if the Huſband ſeized for Life in Right of his Wife, or jointly with 
his Wife, commit a Forfeiture, the Wife, after the Death af her Huſband, 
may avoid it. 1 Rol. 851, J. 52. 

So, if a Feoffment, Gift, or Demiſe be made to Huſband and Wife, 
the Wife may waive it after the Death of her Huſband. 
Tho” the Eſtate be conveyed to them by Fine. 
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So, if an Eſtate be conveyed to the Wife, and her Huſband aſſent to it, 
the Wife, after his Death, may waive it. Co. L. 3.4 


So, the Heir of the Wife, if ſhe die before Agreement, or Diſagreement 
to the Eſtate. Co. L. 3. a 


So, if a Term for Vears be granted to Huſband and Wife, ſhe may waive 
it after the Death of her Huſband. 1 Rol. 349. J. 22. 
8 at Obligation, or Recognizance be made to Huſband and Wife, 
ſhe may waive it after the Death of her Huſband, and it will be an Obli- 
cation to the Huſband alone. 1 Rol. 349. l. 5. 

If the Wife waives an Eſtate made by 2 during the Coverture, it will 


be the Grant, or Demiſe of the Huſband alone ab initio; for her Waiver 
avoids the Eſtate ab initio. Sav. 112. 3 Co. 27, 8. 


So, if ſhe waives : an Eſtate made to them. 


(8. 1.) What ſhe may affirm by her Agreement. 


UT if Huſband and Wife make a Demiſe for Life, or for Years, not 
| warranted by the Sf. 32 H. 8. 28. of the Land of the Wife, by her 


Agreement to the Leaſe after the Death of her Huſband, it ſhall be good. * 


1 Rol. 349. J. 1o, II. 


And by ſuch Agreement to the Leaſe, ſhe ſhall have the Rent reſerved. 
1 Rol. 349. J. 10. 


And the Arrearages incurred i in the Life of her Huſband. 


And ſhe may have Waſt, for Waſt in the Lite of her Huſband. Sav. 
111. 


So a Wife, after the Death of her Huſband, may agree to an Eſtate made 
do her and her Huſband during the Coverture. 


(8. 2 ) The Effect of * Agreement. 


If the Wife agree to an Eſtate made to her during the Coverture, the 


ſhall be liable to all Charges to which the Eſtate is ſubject: As, if the 


Eſtate was granted by Fine, with a Render of a Rent, ſhe ſhall be charge- 
able with the Rent. 1 Rel. 349. J. 17. 


So, if there be a Demiſe to Huſband and Wife, rendring Rent, if the 


Wife agree to the Demiſe, ſhe muſt pay the Rent. 1 Rol. 349. J. 17. 


So, ſhe ſhall be chargeable with the Arrearages incurred during the Co- 
verture. 1 Rol. 349. J. 20. 


So, ſhe ſhall be charged for Waſt during the Coverture. 2 Inf. 303. 
2 Rol 827. J. 10, 25. 


If the Eſtate be granted upon Condition, the Wife ſhall be ſubject to the 


Condition, Dy. 13. 6. 
So, to the Covenant of a Leaſe, Dub. 1 13. 6. 


G. 3. ) What ſhall be an Agreement. 
If the Wife accept Rent, reſerved upon a Leaſe by her and her Huſ- 


band, after the Death of her Huſband, that amounts to an Agreement to the 


* 


If the Wife enter, ood take the Profits, that amounts to her Agreement to 
the Eſtate made to her during Coverture. 3 Co. 26. 4. 


If the Wife, after the Death of her Huſband, take a ſecond Huſband, who 
accepts Rent reſerved upon a Leaſe by his Wife with her firſt Huſband, that 


Vol. I. 7 H affirms 
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affirms the Leaſe againſt the Wife for the whole Term ; for her Aſſent is 


devolved to the ſecond Huſband, Per three J. Dy. 1 59. a. 1 Kol. 475. 
J. 12, ; 


(S. 4.) ) What ſhall be a Waiver. 


If the Wife, after the Death of her Huſband, bring a Writ of Dower, it 
ſhall be a Waiver of the Eſtate, limited to her after Marriage for her Join. 
ture. 3 Co. 27. 4. 

Tho' ſhe brings Dower only for a third Part of the Reſidue; and not of 
all the Lands of the Huſband. 4 Co. 5. 6. 
Tho' ſhe had ſecretly entred before Dower brought; for after a Recovery 
in Dower ſhe ſhall be eſtopped to ſay, that ſhe had an Eſtate afligned for 
a Jointure. R. 4 Co. 5. 

So, ſince the St. 27 H. 8. 10. The Wife may waive her Jointure, made 


after Marriage, by Parol in Pais, and accept her Dower by Aſſigment 7 in 


Pais. 3 Co. 27. a. 
So at the Common Law, an Uſe might have been waived 15. Paro. 
3 Co. 27. 4. 


(8. 1 What not. 


But, by the Common Law, an Eſtate of F rechold could not be waived 
by bare Parol in Pais. R. 3 Co. 26. a. 
Nor, generally, an Eſtate ſince the St. 27 H. 8. 10. where the Poſſeſ. 
fion is executed to the Uſe. R. 3 Co. 27. a. 


—— 


(8. 6.) The Effect of her Waiver. 


If Huſband and Wife make a Leaſe, and after the Death of her Hof: 
band the Wife enters, it cannot now be pleaded, that the Huſband and 
Wite 9 1 Leb. 1 92. Vide Ante, (G. 3.) OO 


5) What Eſtate the Wife cannot waive. 


UT, if the Eſtate of a Feme Covert be nn . a Feoffment, 
&c. is made to her only, whereby ſhe will be remitted, ſhe cannot 
waive the Feoffment after the Death of her Huſband. Co. L. 357. a. 

So, if the Diſcontinuee of the Huſband grant the Eſtate to the Huſ- 
band for Life, Remainder to the Wife; the Wife cannot waive the Remain- 
der after the Death of her Huſband, for ſhe was immediately remitted. 
Co. L. 358.6. 

So, if there be a 8 to the Huſband and Wife in Tail, Remain- 
der to A. The Huſband diſcontinues, and takes back an Eſtate to him and + 
his Wife in Tail, Remainder to B.; tho the Wife, in reſpect of herſelf, may 
take which ſhe pleaſes, both the Eſtates being * — Marriage, yet ſhe ought 
to take the firſt, which was for the Benefit of A. in the Remainder. Hob. 


255. 71 


Vet, 8 both Eſtates are weiveable- by a Wife, withous Prejudice to a 


| third Perſon, ſhe may waive which ſhe pleaſes, tho one would make her a 


more beneficial Eſtate than the other: As, if there be a Feoffment to Huſ- 


band and Wife and their Heirs, the Huſband diſcontinues, and takes b_ an 
Eftate 
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Eſtate to him and his Wife, and the Heirs of their two Bodies; ſhe may 
waive which Eſtate ſhe pleaſes. Co. L. 357. u. 

So, if there be a Gift to Huſband and Wife, and the Heirs of their Bo- 
dies, the Huſband alone levies a Fine, and deviſes to the Wife for Life; 


ſhe may waive the Eſtate Tail, or the Deviſe; for all others, who have In- 
tereſt, are barred by the Lag Dy. 351. 5. in * 


050 In what Actions HuSband and Wife ought 
to join. 


N all Actions Real for the Lands of the Wife, the Huſband and Wife 
ought to join. R. 1 Bul. 21, 


So, in a Right of Ward. Ow. 83. 
| So in Actions Perſonal, for a Choſe in Action, due to the Wife before 
Coverture, they ought · to join: As, in Debt upon a Bond, or Specialty 
made to the Wife before Coverture. 1 Rol. 347. l. 53. D. Ow. 32; 
Cro. Bl. 537. 
. So, Debt for Rent, upon a Leaſe for Years due before the Durictors, 
Cro. El. 700. 

Or; upon a Leaſe for Life. 1 Rol. 348. I 8. 

So, in an Avowry for Rent upon a Leaſe for Life, or Yea!s, before Co- 
verture. 1 Rol. 348. J. 8. 347. J. 50. 

1 in Debt for Rent upon a Leaſe at Will by the Wife, before Coverture; 
Co. L b. 

So, "9k rover, upon a Converſion of the Goods of the Wife, before Co- 
verture. 


In Aſſumpſit, upon a Promiſe to the Wife, before Coverture. I Sid. 2 5. 
Or, for the Labour of the Wife dum ſola. 


In an Action upon the Caſe, for ſtopping a Way to the Wife's Cloſe, before 
Marriage. R. Cro. Car. 419. 


So, in Debt for Arrearages upon an Account, found beides Auditors aſ- 


J. 5. 


So they ought to join in Actions, which ariſe during the Coverture, if 


the Wife might have an Action for the ſame Cauſe, if ſhe ſurvive. 
As, in Detinue of Charters of the Wife's Inheritance. I Rol. 347. I. 49. 


In T rover, for a Deed of Rent-Charge granted to the Wife aum ſola, tho 
it was loſt after the Coverture. 


In an Action upon the Sr, 8 H. 6. for a Forcible Entry, or Detainer. 


Mo. 5. 
In Covenant as Aſſignees of B. upon a Covenant to make an Aflurance 
to B. his Heirs and Aſſigns. R. 1 Rol. 348. J. 25. Jon. 406, 7. 


Or, upon other Covenant as Aſſignees, where the Aff ignment is to both. 
R. Cro. Car. 505. 


So the Huſband and Wife ought to join in Waſt, upon a Leaſe for Years 
by the Huſband and Wife, ſeized in Right of his Wife. Sav. 11 3 


So, for a Perſonal Wrong to the Wife, the Huſband and Wife ought "op 


join: As, for a Battery of the Wife. R. *. 89. 1 Brownl, 20 $4 Kal 
360. 2 Cro. 501, 538. Adm. Cro. Car. go. 
Or, falſe Impriſonment of the Wife. 1 Sal. 119. Semb. Lane 53 4. 
Tho a Thing be added by Way of Aggravation, which goes only to the 


Damage of the Huſband : As, if it be added, Quod Negotia of the Huſ. 


band, Sc. infecta remanſerunt. R. 1 Sal. 119. 
* In 


ſigned by the Huſband and Wite to the Receiver of the Wite. 1 Rol. 348. 
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In an Action upon the Caſe, for maliciouſly indicting of his Wife. Yor, 
440. Vide Poſt, (X.) 
So, in an Action for a Thing due to the Wife en auter Droit, they ought 


to join: As, if they ſue for a Debt, Sc. to the Wife as Executrix, or Ad- 
miniſtratrix. 

So, if a Debt to the Wife's Teſtator be paid to 4 for the Wife, without 
an expreſs Direction of the Huſband, they ought to join in an Action a 
gainſt A. and the Huſband alone cannot ſue for Money en to his Uſe. 
R. I Sal. 282. 


Gar) In what, the Husband ſhall ſue alone, 


UT, where the Wife cannot have an Action for the ſame Cauſe, if ſhe 
ſurvive her Huſband, the Action ſhall be by the Huſband alone. 
As, in an Indebitatus Aſumpſi for the Labour, &c. of the Wife during 


the Coverture. R. 4 Mod. 156. R. 1 Sal. 11: 


In an Indebitatus Aſumpſit, upon any Promiſe to the Wife after Cover- 


ture. R. Cont. 2 Cro. 77, 205. 1 Sid. 25, Vide Poſt, (X.) 


In an Afſumpfit to the Huſband, in Conſideration of Forbearance, &c. to 
pay a Debt due to the Wite before the Coverture. Per two J. 2 Cont, 
2 Cro. 110, Vide infra. 

So, in an Action upon the Caſe for diſturbing him in his Common, 


which he has in Right of his Wife. R. 2 Zul. 14. Vide Poſt, (X.) 


In an Action upon the Caſe for Words ſpoken of the Wife, by which 
the Huſband has a Special Damage, 1 Sal. 200. R. 1 Lev. 140. 1 Std, 
46. 
a In an Action upon the Caſe for a Battery of the Wife, fer quod Conſor- 
tium amiſit. R. 2 Cro. 501, 502. Jon. 440. 2 Rol. 5 56. J. 40. R. 
2 Rol. 5 1. 
Or, for currying away the Wife, per quod, Ge. R. 2 Cro. 538. R. 
Cro. Car. 90. - 
In Debt upon a Bond made to the Wife after the Coverture. N. 3 Lev. 


403. D. Litt. 13. Vide Poſt, (X.) 


In Covenant to Huſband and Wife, by Indenture between __ of the 


one Part, and A. of the other Part ; and may declare upon a Covenant to 
himſelf. R. 2 Mod. 217. 
So, in Treſpaſs, for a Treſpaſs done upon his Wife's Land during the 


 Coverture. 1 Roi. 347. . 40. R. 1 Bud. 21. Tor. 376. 


In Treſpaſs for king Charters of his Wife's Inheritance. 1 Rol. 347. 
4 32. 

5 Forging of falſe Deeds of his Wife's Inheritance. 1 Rol 347. J. 34. 

In a Raviſhment of a Ward. Ow. 82, 83. 

In an Action upon the Sf. 5 R. 2. for Entry into the Wife's Land. 
1 Rol. 347. I. 27. Vide Poſt, (X.) 5 

In Trover, Sc. for Tithes ſevered from the nine Parts, which belong to 
the Wife's Rectory. Jon. 32 5. 

So, in a Ruare impedit, upon an Avoidance during the Coverture. 1 Rel. 


. 1 30. Per Dyer Ow. 82. Co. L. 351. 4. Per two J. Lit. 13. 


Dub. Lit. 374. Acc. 1 Brownl. 159. 2 Bull. 14. 
Or, in a Darrem Preſentment. Cont. 1 Brownl. 1 59. 


So, in Debt for Rent, upon a Leaſe by the Huſband and Wife after the 


Term expires. R. 2 Bu. 234. R. 1 Bul, 21. 


3 ; : | | | So, 
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So, in Debt, for Rent incurred during the Coverture, upon a Demiſe bi 
the Huſband of Land, which he has in Right of his Wife, tho' the Term 
continues. Vide Poſt, (X.) 

So, if the Demiſe was by the Huſband and Wife. Semb. 2 Bull, 234. 
Per Tel. acc. Fleming Cont. 1 Bul. 21. Acc. Litt. 1%, 

So, if the Reverſion after a Leaſe made, was granted to Huſband and 
Wife. R. 2 Bul. 234. 

So an Aſſumpfit lies by the Huſband alone, upon a Promiſe to him; in 


Conſideration of Forbearance, to pay a Debt due to his Wife as Executrix. 
R. 1 Sal. 117. Carth, 462. Vide ſupra. 


In an Action upon the Caſe for maliciouſly indicting Huſband and Wife ; 


for the Wife ought not to — for indicting her Huſband. Jon. 440. 


ä what, the husband may ſue alone, oꝛ join 
with his Wife, 


Y 


band in Right of his Wife, the Huſband may ſue alone, or join with 


his Wife: As, in a Yahre Maritagii accrued during the Coverture. R. 


Owo. 82, 83, that it lies by the Huſband alone. 
But it is more ſure by the Huſband and Wife. Ow: 83. 


So an Avowry for Rent of Land, which the Huſband has in Ri ght of 


his Wife, incurred during the Coverture, ought to be by the Huſband and 
Wife. 1 Rol. 318. J. 30. 347. J. 51. Vide Win. Ent. gya. 


Or, it may be by the Huſband alone. Semb. 1 Rol. 318. J. 0 R. 
2 Cro. 442. Per Twiſd. 1 Mod. 273. Chit. Ent. 643, 4. Vide 2 Bro. 


Ent. 244. 


80 Covenant int i 1% . Years, for not repairing during the 
Coverture, where the Reverſion is granted to Huſband and Wife, may be by 
the Huſband alone. R. 2 Cro. 399. 3 Bil. 164. 1 Rol. 360. 

Or, by the Huſband and Wife. 2 Cro. 399. 3 Bul. 16 


So an Action upon the Caſe againſt a Leſſee for Years, for burning his 


Houſe, where the Huſband has it for the Life of his Wite, my be by the 


Huſband alone. Dub. Cro. El. 461, 2. 
Or, by the Huſband and Wife. 


So an Action upon the Caſe for cutting down Trees, the Lops of which 
were reſerved to the Wife for her Life, may be by the Huſband lone. | 


Semb. Cro. Car. 438. Vide infra. 
Or, by the Huſband and Wife. R. Cro. Car. 438. 


So, in Debt upon the Sz. 2 Ed. 6. 13. for not ſetting out Tithes upon 


the Land, which the Huſband has in Right of his Wife, they may . | 


R. Cro. El. 608, 613. R. 1 Jon. 325. R. Mo. giz. 
Or, the Huſband alone may ſue. Fenk. 


So, in Action for a Tort which prejudices a Remedy by Huſband _ 


Wife, the Husband may ſue alone, or they may join: As, in Reſcous for a 
Diſtreſs of a Rent-charge due before the Coverture, the Husband alone may 
ſue; for it is a Wrong to him. R. Cro. El. 459, Mo. 422, 
Or, they may join. R. Co. El. 459. Mo. 422. 
So, in an Action for Champerty, or Maintenance in a Suit againſt the 
Husband and Wife, the Husband alone ſhall ſue, 2 It. 563. 
Or, they may join. 2 Inf. 563. 


So, in a Decies tantum for Embracery in an Aſſiſe againſt Husband and 
Wife. 1 Rol. 447+ J. 42. 


Vol. I. y 4 I — | : So, 


ET i in Actions for a Profit incurred, auen the Coverture, to hs Huſ-- 
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so, there may be a Scire facias by the Husband alone, upon a Judgment 
for Damages by the Husband and Wife. 3 Lev. 403. 

So, if the Cauſe of Action be only commenced before Coverture, and 


compleated afterwards, the Husband alone may ſue, or the Husband and 


Wife may join: As, in Trover, where the Goods were loſt before Marri 
and the Converſion was after, they may join. 1 Sid. 172. 
2 Lev. 107. e 
Or, the Husband may ſue alone. Per Hale, 1 Vent. 261, 2 Lev. 10). 
Per two J. 1 Sid. 172. 
So, if a Woman 'leaſe for Years, rendring Rent, and afterwards marry 
the Husband and Wife may ſue for Rent due after the Coverture ; or the 
Husband alone ſhall have Debt for it. Pal. 207. 

So, where the Wife is the meritorious Cauſe of Action, the Husband 
alone may ſue, or the Husband and Wife may join, tho' Damages only are 
recovered : As, in Aſſumpft to the Wife after Coverture for a Cure, the 


age, 
I Vent. 261. 


Husband and Wife may join. R. 2 Cre, 77, 205. 1 Sid. 25. R. 1 Sl. 


114. Per Dodr. 2 Rol. 2 50. . 
Or, the Husband alone may ſue. Semb. 2 Cro. 77, 205. Per Glin, 
2 Sid. 128. Vide Ante, (W.) 

So, upon a Promiſe to pay 8 J. per Annum to the Husband and Wife 
during Coverture, they may join. 

Or, the Husband alone may ſue. 

So, upon a Bond to the Husband and Wife after Coverture, or to a Ehe 
Covert by herſelf, they may join. Lit. 13. Semb. 1 Ver. 396. ; 

Or, the Husband alone may ſue, 2 Mod. 217. 1 Ver. 396. Lit. 13. 
Vide Ante, (W.) Re | 
So, if there be an Award to pay ſo much to the Husband, and ſo much 


to his Wife, they may join for the Money awarded to the Wife. 


Or, the Huſband alone may ſue. Lit. 13. 
So, in an Action for a Tort during the Coverture, if it may be to the 
Damage of the Wife, if ſhe ſurvive, as well as of the Huſband, they may 
Join, or the Huſband ſhall ſue alone: As, in Treſpaſs for cutting down 
Trees upon the Land of the Wife, the Huſband and Wife may join. Vid? 
ſupra. Vide 1 Rol. 348. 1.18, 8 
Or, the Huſband alone may ſue. Adm. 2 Vent. 195. 
In an Action upon the Sz. 5 R. 2. for Entry into the Wife's Land, they 
may join. 1 Rol. 348. J. 20. „ 1 
Or, the Huſband alone may fue. 1 Rol. 347. I. 28. Vide Ante, (W.) 
So, in an Action upon the Caſe for ſtopping a Way to the Land of the 
Wife, they may join. R. Cro. Car. 419. 
Or, for incloſing Land in which the Wife has a Common. 
Or, for not grinding at his Wife's Mill. „ 5 
Or, in theſe Caſes of ſtopping the Way, incloſing the Common, or not 


grinding at the Mill, the Huſband alone may ſue. Vide Ante, (W.) 


So, in a Clauſum fregit upon the Wife's Land, they may join. Dub. 


2 Yeni, 195. 


Or, the Husband may ſue alone. 2 Vent. 19 5. 
So, for a Wrong founded upon one intire Record againſt both, they may 
join, or the Husband alone ſhall fue: As, in an Action upon the Caſe in 
Nature of a Conſpiracy, for maliciouſly indicting Husband and Wife, they 
may join. Per Croke, Cro. Car. 553. Jon. 440. | 
Or, the Husband alone ſhall have it. Semb. Cro. Car. 5 53. . 
So, for a malicious Preſentment in tlie Spiritual Court. Semb. 2 Cro. 355. 


(Y) What 
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Y) What Actions ſhall be againd e and 


CTI ONS Real, for the Land of the Wife, ought to be againſt the 


Husband and Wife. 


So Debt for Rent upon a Leaſe for Life, or Vears, made to Husband and 
Wife, ſhall be againſt both. 1 Rol. 348. J. 45, 50. 

So an Action for a Tort, done by the Wife after Marriage, ſhall be againſt 
Husband and Wife: As, Trover, upon a Converſion by the Act of the 
Feme Covert only. 1 Rel. 6. J. 10. R. 1 Leo. 31. 

An Action upon the Caſe againſt Husband and Wife lies for retaining 
his Servant; for the Reception of another's Servant into their Cuſtody, is a 
Tort. Semb. 2 Lev. 63. 

So an Action, which charges the Husband for an Act of his Wife, done 
before. Coverture, ſhall be againſt both : As, Trover, upon a Converſion 
by the Wife before Marriage. Co. L. 351.6. 


Or, Detinue for Goods taken by the Wife * the Coverture. Co. * 
481, b. 


So, Debt for Rent, upon a Leaſe at Will to the Wife dum ſola, Co. L. 
55.6 


Ow upon a Leaſe for Years, where the Rent incurred before Coverture: 


od. Int. 162, 175. 


But an Action for a 7 ort, done by the Husband and Wife jointly, ſhall be 


V. | 
againſt the Husband alone ; for the whole ſhall be intended to be the At 


of the Husband: As, 7. e of Goods, and Converſion to their Uſe. R. 


1 2 348. J. 37. R. Pal. 343. Vide in Pleader, (2 A. 2.) 


So an Action upon an Aſumpfit by Husband and bon againſt both, is 
lad; for quoad the Wite, the Promile 3 is void. Pal. 


Tho' it be for Veſtments bought by the Wife. R. 4 Leo. 42. 


So Debt lies againſt the Husband alone, for Rent incurred during the 
Coverture, upon a Leaſe to the Wife dum ſola. Tho. Ent. 117. 


Or, upon a Leaſe which the Wife has as Executrix, or Adminiſtratrix. 


Tho. Ent. 117. | 


If an Action be brought by, or againſt Husband and Wife, where it ought 
to be by, or againſt the Husband alone, it will be Error; or it may be moved 
in Arreſt of Judgment. 

So, if it be by Husband and Wife, for a Matter in which they ought to 
join, and alſo for a Matter for which the Husband ought to ſue . 
Vide Action, (G.) 

80, if it be againſt Husband and Wife, for a Battery by both, and the 

Husband is found Net guilty, the Action falls; for the Husband ought to 


2 
be joined only for Conformity. R. Tel. 106. R. Cont. 1 Vent. 93. R. 
acc. 1 Brownl. 209. | 


But, if there be an Action by Husband and Wife, for a Battery of both, 


(which would be bad, for the Wife cannot join for the Battery of her Huſ- 


band,) and as to the Husband, the Defendant is found Net guilty, it will be 


good, Per Briag. Hard. 166. R. 2 Vent. 29. 2 Cro. 665. Vide Afton, 
(G.) 


So, if the Damages are found ſeveral for the Battery of the Husband, and 


for the Battery of the Wife, and the Husband releaſe the Damages for his 


| own Battery. R. 1 Vent. 328, 


x So, 
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So, if there be an Action by Husband and Wife for a Battery of the Wife, 
and taking the Veſtments, or Goods of the Husband with her, and the De. 


fendant is found Not guilty of taking the Goods. Cont. 1 Lev. 3. Vie 
Action, (G.) | 


2) What Attons the busband tall have by his 
Surviving. 


F a Fente covert die, and the Husband ſurvive, he ſhall have an Action 

for any Thing incurred during the Coverture: As, the Husband ſhall 

have Debt after his Wife's Death, for Rent incurred to the Wife during 
Coverture. 1 Rol. 3 52. J. 5. 

So, if the Wife had a Manor, the Husband, after her Death, ſhall have 
Debt for a Relief, which fell during the Coverture. 1 Rol. 352. . 11. 

So he ſhall a Raviſhment, or an Ejectment of a Ward, of which he was 
ouſted in the Life of his Wife. 1 Rol. 352. l. 8. 

So, if the Wife has Judgment dum ſola, and thereupon the Husband and 
Wife ſue out a Scire facias and have Judgment, but before Execution the 
Wife dies, the Husband, who ſurvives, ſhall * a Scire facias upon it. 
R. 1 Sal. 116. Skin. 682. 

So the Husband alone may have Debt upon it. 3 Med. 189. 6 

So, by the St. 32 H. 8. If the Wife has a Rent inge for Life, which 
is in Arrear before, and after the Coverture, the Husband ſurviving ſhall 
have Debt for all the Arrears. R. 1 And. 47. 

But, if Husband and Wife recover a Judgment in Debt, in Right of the 


: Wife, as Executrix to A. and the Wife dies; ; the Husband ſhall not have 


Execution upon this Judgment, tho' he be privy ; for the Debt belongs to 
the n Executor, or Adminiſtrator of A. R. 1 Rol. 889. J. 10. 


(2 A.) What, the Mike, ik che ſurvives. 


O, if Husband and Wife recover in a Real Action, in Right. of the 
Wife, and the Husband dies, the Wife ſhall have Execution, and not 

the Executor of the Husband. 
So, if they recover in a Qare impedit, and the Husband dies, the Wife 
_ 1 the Writ to the Biſhop, and Execution for the Damages 1 Rol. 

9. . 50. 

So, in an Aſſiſe, or other Real Action, if the Husband and Wife recover, 
and the Husband dies; the Wife ſhall bave Execution for the Damages, as 


well as for the Land. 1 Rol. 889. J. Alt. 890. J. 3. 


So, after a Judgment by Husband and Wife, if the Husband dies, the 
Wife ſhall have an Attaint. 1 Rol. 889. J. 45. 

And if ſhe recovers, ſhe ſhall have 3 tho' the Damages were 
paid by the Husband. 1 Rol. 889. J. 45. 

So the Wife ſurviving, ſhall have T reſpaſs, for a Treſpaſs upon her Land 
during the Coverture. R, Pal. 313. 

Or, for a Treſpaſs, Part in the Life of the Husband, Part afterwards, 
R, Fal. 1 


(2 B.) What 
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(2 B.) What Actions ſhall be againſt the Husband, 
if he ſurvives. 
F a Woman, Leſſee for Life, takes Huſband, and dies, the Huſband 


ſhall be charged for Rent incurred during the Coverture ; for he takes 
the Profits of the Land, out of which the Rent iſſues. 1 Rol. 351. J. 35. 


So, for Rent incurred during the Coverture, upon a Leaſe for Years. 


R, Ray. 6. 1 Lev. 25. | 


So, if the Husband, after the Death of his Wife, undertakes to pay for 


Goods ſold to her as a Feme Sole Trader, he ſhall be charged ; for he is in- 
titled to Adminiſtration to her. R. Cont. Sho. 184. | 
So, if the Husband and Wife, upon Payment of a Sum in Groſs, under- 
take to diſcharge an Annuity to the Wife, and the Wife die, an Aſumpfit lies 
upon this Promiſe againſt the Husband ſurviving. R. Pal. 312, 313. 
If there be Judgment againſt Husband and Wife upon a Bond of the Wife, 


who dies before Execution; the Husband ſhall be charged. Agr. 1 Sid. 


7. Tut. 671. : 

So, if there be Judgment againſt an Husband and Wife Executrix, or 
Adminiſtratrix, upon a Devaſtavit during the Coverture, and the Wife dies, 

the Husband ſhall be charged. Cro. Car. 519. R. 1 Sid. 337. 


If there be Judgment againſt the Wife dum ſola, and a Scire facias upon 


it againſt Husband and Wife, and Judgment, but before Execution the 
Wife dies, yet a Scire facias afterwards lies againſt the Husband who ſur- 


vives. R. 3 Mod. 180. 1 Sal. 116. Lut. 671, Carth. 30. 


(2 C.) What not. 
Dor the Husband ſhall not be charged after the Death of his Wife, for 


a Debt due from the Wife before Coverture ; for it was only in Action, 

1 Rol. 351. J. 40. | ; | : 
So, tho' there was Judgment againſt a Woman dum ſola, who afterwards 
takes Husband, and dies, the Husband ſhall not be charged upon this Judg- 
ment. Agr, 3 Med. 186. | | e 


So, if there be Judgment againſt an Husband and Wife, as Executrix, 


ut de bonts Teſtatoris, and upon a Heri facias thereupon, the Sheriff returns 


a Devaſtavit, and the Wife dies before Judgment againſt them de bonis 
propriis, the Husband ſhall not be charged. Dub. 1 Rol. 351. J. ult. 
Semb. 3 Mod. 189. ) Cope wogs 

So, if a Feme Executrix, or Adminiſtratrix, takes Husband, and they com- 
mit a Devaſtavit, but the Wife dies before Judgment againſt them, the 
Husband ſhall not be charged. Cro. Car. 519. 2 Ver. 118. Vide Chan- 
cery, (2 M. 8.) OE 

So, if the Husband of a Leſſee for Life does Waſt, and the Wife dies 
before a Recovery againſt them, the Husband ſhall not be charged. 
/ a EL | 


So, if there be Judgment againſt Husband and Wife as Executrix, and 


the Wife dies, Debt does not lie againſt the Husband upon a Suggeſtion, 
1 he converted the Goods of the Teſtator to his own proper Uſe. R. 
Lut. 674. 5 5 
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| 8o, if there be a Decree in Equity againſt an Husband and Wife Exe. 


cutrix, to be paid out of the Aſſets of the Teſtator, and the Wife dies, there 


ſhall be no Execution againſt the Husband, without reviving againſt the 
Wer de bonis non, &c. 2 Ver. 195. 


(2 D) Pleading by husband and Wife, 


OW Husband and Wife ought to plead in an Action by, or againſt 
them, Vide in Pleader, (2 A. 1, &c.) 


If Husband and Wife are ſeized, they ought to plead, that they are both 


ſeized in Jure Uxoris, * not, that the Huſband is ſeized. Vide Pleader, 
A 


when Coverture ſhall be pleaded in Abatement, 
Vide Abatement, (E. 6, 11.— F. 2, 5.) 


As to Suits, and other Matters in Equity, 
Vide Chancery, (2 M. 1, &c.— 3 Z. 1, &c.) 


Appearance in Actions againſt husband and Wife, 
F ide Pleader, 0 B. 4.) 


Receipt of the Wife, in Default of the Husband, 
Vide Receipt, (A. 3. — B. 1 


Vide alſo Bankrupt, (D. 7 10 


B A R R E T R v. 


(A) Barretoz ; ; Who ſhall be. 


Vide Mainte- 


Common Barretor | is a Common Quarreller i in his own Cauſe. R. 8 
Aauce. Co. 3 6. 3. 

| So, a Common Exciter, or Maintainer of Quarrels, or Suits i in Courts. 
Co. L. 368. 2. 


"Whether they are Courts of Record, or not of Record. Co. 7 2 368.4. 
Or, in the Country: As, if he move, or maintain Affrays, Sc. in his 

own Cauſe, or between others. Co. L. 3 a. R. 8 Co. 36. ö. — 
| I | 


n MB *® © IF: 

If by Force, or Craft, he gain the Poſſeſſion of the Lands, or Goods i in 
. R. 8 Co. 36. 5. Co. L. 368. 4. 

If he maliciouſly purchaſe a Supplicavit for the Peace, to inforce a Com- 
poſition. 8 Co. 37. 6. 

If he invent, or diſperſe falſe Rumours, whereby Diſcord ariſes, R, 
8 Co. 36. b. Co. L. 368.6. 

If a Man commit Common Barretry, he ſhall not be excuſed, becauſe 
he is a Common Sollicitor. R. 1 Rol. 355. J. 25. 

Or, that he is a Counſellor at Law. 3 Mod. 98. 


| (B) Who not. 


UT it will not be Barretry, if a Man proſecutes an infinite Number of 
his own Suits againſt others; for, if he has no Cauſe of Action, he ſhall 
pay Coſts. R. 1 Rol. 355. /. 20. 
So it is not Barretry, if a Man ſollicit Suits without Cauſe, if he did 
not know, that there was no Cauſe of Action. Per C. J. 3 Mad. 97. 
1 ſpends goa: bo in the lawful Suits of another. 3 Mod. g8. 


(C) Jndictment fo; Barretry. 


Y the of. 34 Ed. 3. 1, and 2 R. 2. 7. Juſtices of Peace have Autho- 
rity to reſtrain Barretors. Vide Juſtices of Peace, (B. 29.) | 


And that, without -any Special Commiſſion of ow and Terminer, R, 
2 Cro. 32. Tel. 46. 


And therefore, an Indictment for Barretry will be good, coram Yuſtici- 


erios ad Pacem, without ſaying, necnon diverſas Felomas audiend, &c. R. 
2 Cro. 32. Tel. 46. R. Cont. 2 Rol. 151. 


So, an Indictment contra formam Statuti, tho' the Statute of 34 Ed. 3. 


does not make the Offence, but directs the Puniſhment. R. Coo. E. 148. 
R. Cro. Car. 340. 


The Indictment ſhall ſay, Communis Barrectator. 1 Sid. 282. 


For, Communts Vicinornm Ofpreſſor, is not good. R. 1 Sid. 282. R. 
1 Lev. 299. | 


Nor, Communis Deceptor. R. Mod. Ca. 311 


So it muſt ſhew the Place, where he was a a Barretor. R, Lat. 194. 
R. Pal. 450. 


hut the Inditment need not ſhev / in what Inſtances he is a Barretor. 
R. 2 Cro. 527. 
Vide Maintenance, 


BASTARD. 
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(A) Who ſhall be. 


X Baſtard is, every one born out of lawful Matrimony. Co. L. 244. 4. 
Tho' Matrimony be afterwards ſolemnized between the Parties; for 
in ſuch Caſe he is a Baſtard by the Common Law, tho' he be a Mulier by 
the Civil Law. 1 Rol. 357. J. 47, 50. 359. J. 30, 37. 
S8o, if a Man marry a ſecond Wife, the firſt being alive, the Iſſue be- 
tween them will be Baſtards ; becauſe the ſecond Marriage is void. 1 Rol. 
357. J. 40. | „„ 
So, if a Man marry, and be afterwards divorced 4 Vinculb, the Iſſue 
between them born before, or after the Divorce, will be Baſtards. 1 Ro. 
359. J. 35, 360. G. Vide Baron and Feme, (C. 1, &c.) mY 
So, if a Man marry, who has an apparent Impoſſibility of Procreation, 
and his Wife have a Child, it will be a Baſtard ; As, if the Huſband was 
an Eunuch. 1 Rol. 358. J. 5. 1 
If the Huſband was but ſeven, or eight Years old. Co. L. 244. a, 
1 Rol. 359. J. 1 to 10. : 
If the Huſband was not within the four Seas for ſuch Time as that it 
may be his Iſſue. 1 Rol. 358. J. 40 fo 50. Sal. 122, R. Sal. 484. 
5 Mod. 420. | . 
So, if the Huſband and Wife are divorced 4 Menſd & Thoro, and the 
Wife, during the Separation, has a Child, it will be a Baſtard, unleſs 
3 Acceſs be proved; for Obedience to the Sentence ſhall be intended. 
„1 Sal. 123. „ . 
| So, if there be a Separation by Conſent, and the Jury find, that there 
was no Acceſs between the Huſband and Wife, the Iſſue born will be a 
Baſtard, tho' primd facie Acceſs ſhall be intended, till the Contrary be 
found by Verdict. 1 Sal. 123, 3 5 
So, if a Child be born ſo long after the Death of the Husband, that it 
cannot be his Iſſue, it will be a Baſtard, 1 Rol. 356. J. 10, 40. Vide 


Pt, ) 


oP Who not. 


UT, generally, a Child born within Matrimony, is not a Baſtard, if the 
Husband was within the four Seas. Co. L. 244. a. 
Tho' it was born within a Week, or a Day after Marriage. Co. L. 244. 4. 
1 Rol. 358. J. 10. 359. J. 45. 
Tho the Wife was big with Child by A. and marries B. and then the 
Child is born. 1 Ro. 358. J. 20, DER 
Tho' the Wife elope, and cohabit with a Stranger in Adultery, if her 
Husband be within the four Seas. 1 Rol. 458. J. 25, 30. 359. J. 52. 
Tho' the Wife cohabit in another Country, and there take 2 ſecond 
Husband, and have a Child by him, it is not a Baſtard, but it ſhall be the 
Child of the firſt Husband by Intendment of Law. 1 Rol. 3 58. J. 35. 


Tho 


FE 


Tho' the Wife was præcontracted, or within the Degrees of Conſangui- 


nity, or Affinity, if ſhe be not afterwards divorced. 1 Rol. 3 57. J. 42, 4 5. 


And after the Death of the Parties, the Marriage cannot be drawn in 


Queſtion to baſtardiſe the Iſſue. 1 Rel. 360. H. Vide Baron and Feme, 
(C. 6.) 


his firſt for Impotence, the Child ſhall not be a Baſtard for he may be ha- 
lilis & inbabilis diverſis temporibus. Vide Baron and Feme, (C. z.) 


Tho' the Divorce was propter perpetuam Impotentiam. R. Me. 227. un- 
leſs the Divorce be annulled by Sentence in the Life of the Parties, 1 And. 
185. 2 Leo. 169. 


So a Poſthumous Child ſhall not be a Baſtard, if he be born within 40 
Weeks after the Death of the Husband. Co. L. 123. 6. Pal. . Godb. 281. 

So, if it be born within a few Days after the 40 Weeks, if it can be 
proved, by Circumſtances, to be the Iſſue of the Husband ; for the Law 
does not appoint any certain Time for the Birth of a Child. R. 1 Rol. 3 56. 
J. 10. 2 Cro. 541. Pal. q. 

So, if the Wife marry a ſecond "OMEN preſently. after the Death of 
her firſt, it may be the Child of the one, or the other, according to the Cir- 

cumſtances of the Caſe. Co. L. 8. 1 Ro, 357. l. 30. Pal. 10. 


If born above 40 Weeks after the Death of the firſt Husband, it ſhall be 
the Child of the ſecond Husband. Pal. 10. 


If within ſeven Months after the Death of the firſt Husband, it ſhall be 


the Child of the as Hadan, 


(C) Ke l Writ de Ventre inſpiciendo. 


F there be a Queſtion, whether a Woman be enſeint at the Death of her 
Husband, the true Heir, to whom the Land deſcends, may have a 
a Writ de Ventre znſpiciendo. Reg. 227. 4. Co, L.8.6, 
And to obtain it, he ſhall make a Suggeſtion in Chancery. Mo. 523. 
The Writ commands the Sheriff to impannel a Jury of Women, to 
ſearch whether ſhe be enſeint. Mo. 523. Cro. El. 566, Reg. 227. a. 
If the twelve Women give a Verdict, and return, that the Woman is 
enſeint, another Writ ſhall go, commanding, that ſhe be ſafely kept, &c. 
and duly inſpected by the Women, who muſt be preſent at her Delivery. 
| Cro. El. c. | 


But an Heir Apparent ſhall not have a Writ de Ventre inſpiciendo. Co. L. 
8. b. 


So, if a Man have a Child by a "BA Wife, tho' he was Arche from 


$35 


And if the Woman marry after the Death of her Husband, ſhe ſhall 


not be taken out of the Cuſtody of the ſecond Husband, if he gives a Re- 


cogniſance, that he ſhall not be removed, and that ſome of the Women 
ſhall daily inſpe& her. 2 Co. 686. 


D) Baſtardy. 
b. 20) When it ſhall be pleaded. 


N a Real Action, where the Demandant makes Title as Heir; ; a3, in 


1 Aiel, Coſinage, Ge. the Tenant may plead, that the Demandant is a 
Baſtard, generally. Raft. 29. 6. 


So, in a Writ of En Ref. 2 9.4 | 
Vol. I. | 5 : "7 bo 
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So he may ſay, that ſuch a one, through whom the Demandant claims, 
is a Baſtard. Raft. 105. a. 
So, where the Defendant makes Title as Heir, the Plaintiff may, by his 
Replication, ſay, that the Defendant is a Baſtard. Raſt. 3 14. b. 315.9, 
So the Defendant may plead Baſtardy ſpecially ; As, that he was Lorn 
before Efſpouſals, and ſo a Baſtard. 2 Rol. 586. l. 20, 
Or, that he was born of a ſecond Wife, living the firſt. 2 Rol. 586. J. 8. 
So, that there was a Divorce a Vinculo, and ſo be is a Bojard. 2 Rel. 
86. J. 3 
1 To Bltardy pleaded, the Plaintiff may reply, that he is —— 0 


not a Bafare. Raft. 29. b. 


(D. 2. ) How tried. 
Special Baſtardy ſhall be tried by the Country. 2 Rol. 584. I. 35. 586. 


Ws 20. 3 Leo. 11. 


-So, General Baſtardy, where it is not directly in Iſſue. 2 Rol. 584. J. zr, 


35, 37. Vide Certificate, (A. 2.) 


Or, if it be alledged in a dead Perſon, or a Stranger to the Action; for 
it is not reaſonable, that a Man, not a Party, ſhould be concluded by a 


Peremptory Trial. 2 Rol. 584. 1. 25, . 


So, if it be alledged in an Infant Plaintiff, or Defendant. 2 Rol. 584, 
1. 38, 47. 586. 1.40. EN: 
If it be pleaded in Abatement. 2 Rol. 588. J. 12. 
So, in an Action for Slandering him with the Name of Baſtard, if the 
Defendant juſtifies, it ſhall be tried by the Country. 2 Kol. 586. . 25, 


Hob. 179. 


But regularly, General Baſtardy ſhall be tried by PO Certificate of the 


8 2 Rol. 586. J. 5, 12. 1 Rol. 361. J. 30. Vide Certificate, 
(A. 1 | 0 


In a Perſonal Plea, as well as in a Real. 2 Ro. 586. / 30. 1 Rd. 361. 
L. 45. 
If Iſſue be Joined upon Baſtardy, before a Writ to the Biſhop for Trial, 
Proclamation ſhall be made in the ſame Court. 1 Rol. 361. J. 35. Raf. 
29. b. By the n. 

And afterwards the Iſſue ſhall be certified into the Chancery, where Pro- 


clamation ſhall be made once in every Month for three Months, whereby 
all Perſons may have Notice to attend the Biſhop. By the Sz. 9 H. 6. 11, 


Roft. 29.6, 1 Rol. 361, J. 35. 
And by the ſame e the Chancellor ſhall certify the ſame Court of 


ſuch Proclamatians in Chancery made, and thereupon a Proclamation ſhall 
de made de now in the ſame Court. Raf. 29.6. 1 Rol. 361. J. 39. 


And then a Writ ſhall be directed to the Biſhop to certify Baſtard, or not. 
1 Rol. 361. I. 31. Raft. 10 5. b. 


The Biſhop cannot make a Certificate of Baſtardy, but upon the King 8 
Writ to him directed. 1 Rol. 361: J. 31. Vide Certificate, (A. 5.) 

And upon Iſſue joined, and tranſmitted to him. 1 Kol. 361. L. 41. 

The Biſhop returns the Writ with his Certificate. 2 Rol. 598+ J. 20. 
Raſt. 105. 6. | 

The Certificate ought to be poſitive. Vide Pleader, (2 Y. 10.) 

Yet, if he certifies, that he is a Baſtard, prove 7 Inquif r/ationem nobis con- 


fat, it is ſufficient, _ 2 Rol. 591. J. 47. Rafe. 10 5. 4 


That he was born in lawful Eſpouſals ; tho' he does not ay expreſly, 
that he was a Mulier. 2 Rol. 591. 3 30, 40. 


So, 


FF ET m 

80, if he ſays, that he was a . tho' he afterwards adde Matter, 
Which ſhews him to be a Mulier. R. 2 Rot. $02, J 35. 

The Certificate muſt be under the Seal of the Ordinar y, and not of his 
Commiſſary. 1 Rol. 361. J. 52. 

And if it be in Vacation, under the Seal of the Gi of the Spiritu- 
alties. 2 Rol. 592. J. 22. 

And the Guardian cannot delegate the Authority to another. R. 2 Rol. 
592. J. 25. | 

The Certificate of the Ordinary, in Caſe of Baſtardy, is final. 1 Rol. 
362. M. 

And if the Ordinaty certify a Man, who is a Party to the Iſſue to be a 


Baſtard, and there be Judgment given upon it, it al be peremptory to 
him for ever. 1 Rol. 362. J. 20. 


And he can never have a Writ to certify i it again: 7 
Tho' it be in a Perſonal; as well as in a Real Action. 1 Rol. 362. J. 2 5. 
But a Certificate; that he is a Mulier, is not peremptory ; for he may be 
a Baſtard by the Common Law, tho' he be a Mulier by the Civil Law: 
1 Rol. 362. J. 5. 

So, if he be certified to be a Baſtard, it is not peremptory, unleſs Judg- 
ment be afterwards given. 1 Rol. 362. J. 33. 

Or, if the Plaintiff afterwards be nonſuited. 1 Rol. 362. . 35: 

Otherwiſe, if the Writ abates by the Death of him who is found Baſtard; 
1 Rol. 302. ]. 38. | 

So, if a Stranger be found a Baſtard by the Country, it is not Peremp- 
tory. 1 Rol. 362. J. 13. 

Baſtardy may be tried by the Country, after the Death of the Baſtard. 

So, after the Death of 45 Father and Mother, tho' they cohabited as 
Husband and Wife in their Life-time ; for the Rule, that none ſhall be 
baſtardized after his Death, extends only to the Caſe 'of Baſtard Ergne S 
Mulier Puiſne. R. 1 Sal. 120. 3 Lev, 410. 


(E) When a . Baſtard ſhall take an Eſtate, and 
when not. 


Baſtard is Nullius Filius. Cb. L. 123.4. - 
And therefore, if Land be limited 70 the Uſe of a Man fer Life, and 


afterwards to the eldeſt Son of B. A Baſtard of B. tho' he be the eldeſt Son, 
Hall not take the Remainder. Vide Co. L. 3.6. 


So, if it be limited Yo the eldeſt Tue of B. upon the Body of 0. begotten, | 
Co. . 3.6. 2 Rol. 44. J. 5 


Or, to the eldeſt Iſſue Male of B. upon the Body of C. be it legitimate, or 
illegitimate. Co. L. 3. 6. 
Or, to the eldeft Iſſue Male of B. 'upon the Body of C. legitimate, or 


illogitt mate, ſo that it be reputed the eldeſt Iſue of B. upon the Body of C. fot 

cannot have a Name by Reputation at his Birth ; and if he does not 
take it at his Birth, he never ſhall take it; And therefore, a Baſtard can- 
not take a Remainder, limited before his Birth. Co. L. 3. b, Cro, El, 510, 
Cont. in the ſame Caſe, 2 Rol. 43. l. 45. Mo. 430. 
_ Tho” B. and C. m——— after the Baſtard 58850 whereby he is a Mu- 
lier by the Civil Law. Co. L. 3. 6. 

So, if there be a Grant to A. the Sen FB. and A. is a Baſtard, it will 
be void. 2 Rol. 43. l. 40. 

80 a Baſtard ſhall never take 5 Deſcent, vid Diſcent, (C. 12.) 


1 80, 


r 


So, if a Man covenant to ſtand ſeized 70 the Uſe of bis Baſlard Son, it 
will be void without an expreſs Conſideration ; for the Baſtard j is not bi 
Son, but a Stranger. R. Dy. 374. 3. Co. L. 122. a. 2 Rol. 785. I. 25. 

1 it ſays, in Cons ideration of Love to B. his reputed Son, R. 2 Rol. 


Wl 
* 1 f the Father had conveyed Lands in Chivalry to his Baſtard, it was 
not void for the third Part, within the Statute 32 H. 8. 1.; fora Baſtard ; 18 


not the Son, or Child of any one. K. Dy. 296.6. 313. 5 345. 2. Co. L. 


123.6. 78. a, 
But when a Baſtard has obtained a Name by Reputation, he may take, 
by Purchaſe, an Eſtate granted to him by his Name of Reputation. CG 


. 43.3 


And n if an Eſtate be granted, or a Remainder limited 15 the Sen 
or Iſſue of A. the Baſtard ſhall take, when he is reputed by ſuch Name. 
Co. Li. 43-9. 2 Ko. 44. + 5, 10. Hom. 1 01d. 194. 

So, if the Mother deviſe Goods to all her Children ; a Baſtard Child ſhall 
take. Mo. 10. 

So, if the Father do ſo; for he may take by Deviſe, tho not by Grant, 
T2010: 

A Baſtard may purchaſe to him and his Heirs generally, tho' he can have 


u 0 Heir, but the Iflue of his Body. Co. L. 3.6. 


(F) When the Poſſeſſion of the Baſtard Eigne binds 
the Mulier. 


JO, if a Baſtard eigne, who is a Mulier by the Spiritual Law, enters 
after the Death of his Father, and continues in Poſſeſſion for his whole 


Like without Interruption, and dies ſeized, and his Son enters ; oy ſuch 
Deſcent the Mulier Puiſne ſhall be bound for ever. Co. L. 2 44. 


So, if the Mulier enter upon the Baſtard, who afterwards recovers againſt 
the Mulier in an Aſſiſe, and dies ſeized ; for by the Recovery,” the Inter- 
ruption was avoided. . 245.6. 

So, if the Baſtard die ſeized, and the Mulier Puiſue enter before the 


_ Heir of the Baſtard ; for the Deſcent binds him, not the Entry of the Heir. 


Co. L. 244.4. 
If the Baſtard die ſeized, and his Wife 1 is afterwards endowed. Co, L. 
244. 4. 
So, if the Baſlard eigne enter into Religion. Co. L. 244. 2. 
Tho the Deſcent was of Services, Reverſion, Sc. Co. L. 244. 4. 
Tho' the Mulier was a Feme Covert. Co. I. 244. 4. 


Tho' the Mulier Puiſne was an Infant at the Time of the Deſcent. 


Co. L. 244.4. Dub. Pl. Com. 372.4. 


Or die, his Wife privement enſeint, and then the Baſtard dies ſeized. 
Co. L. 244. a. 


So, if the Baſtard eigne and Mulier Puiſne enter as Parceners, and thf 


Baſtard Siſter dies ſeized. Co. L. 244. 4. 


But if a Baſtard, who is not a Mulier by the Spiritual Law, enter, his 
dying ſeized, and a Deſcent, do not bind the Mulier Puiſne. Co. L. 244.6. 

So, if the King ſeizes for a Contempt of the F ather, or upon an Office 
which finds the NMulier Heir. Co. L. 245.6. 

So, if the Mulier Puiſue enter upon the Baſtard, tho he afterwards re- 
enter r by Diſſeiſin, and die ſeized. Go, L. 24 5. 4 


So, 


TC 
So, if the Guardian of the Malier, or any by his Command enter. Co, 
I. 245. a. 


So, if the Baſtard die, his Wife privement enſeint, and the Mulier Puiſne 


enter before the Birth of the Child. Co. L. 244. 4. | 
So, if the Baſtard die without Iflue, and the Lord by Eſcheat enters ; for 
there muſt be a Deſcent. Co. L. 244. 2. 3 
So an Entry by the Baſtard eigne, a Dying ſeized, and a Deſcent of an 
Eſtate Tail do not bind the Mulier Puiſne. Co. L. 243.6. 


() When a Baſtard ſhall be maintained. 


(G. 1.) By the Pariſh, 


Y the St. 18 El. 3. Two Juſtices of the Peace (one Quorum) next to 

D the Pariſh Church where a Baſtard is born, ſhall take Order for the 

Puniſhment of the Mother, (who, by the SF. 7 Fac. 4. if the Baſtard may 
be chargeable, &c. ſhall be ſent, for a Year, to the Houſe of Correction, 
and, for the ſecond Offence, till ſhe find Sureties for her good Behaviour, ) 
and of the reputed Father, and for Relief of the Pariſh in Part, or in all, 


and keeping of the Baſtard, by charging the Mother, or reputed Father 


with a weekly Payment, Cc. 


Before this Statute, (and fince, where there 1s no Order of juſtices,) the 


Pariſh in which the Baſtard was born without Fraud, muſt maintain it 'till 
it gains a ſubſequent Settlement. Per Jones, 2 Bul. 349, Per two F. of 
Aſiſe, 2 Bul. 3 50. Acc: Mod. Cu. 21% | . 

But, if the Inhabitants of B. remove a Woman with Child to the Con- 


fines of T. where ſhe has a Baſtard, T. ſhall not maintain it, but B. for it 


was a Fraud in the Inhabitants of B. Per Jones, 2 Bul. 349. 
If a Woman with Child be ſent by the Pariſh of B. to an Houſe of Cor- 
rection in T. and ſhe is there delivered of a Baſtard, T. ſhall not maintain 
it, but B. . 

: So, if ſhe be ſent by Order of two Juſtices to T. as her laſt Settlement, 


where ſhe has a Baſtard, but the Order, upon Appeal to the Quarter Seſ- 
ſions, is reverſed. R. 1 Sal. 121, 532. 


| (6. 2) By Order of Juſtices of Pace 


By the S. 18 El. 3. An Order for Maintenance of a Baſtard, muſt be 
by two Juſtices next to the Pariſh Church where it is born, (Quorum unus,) 


Ge. — _ 

By the Sz. 3 Car. 4. Juſtices of Peace, in the Seſſions, may do all that 
two Juſtices could do by the Str. 18 El. 3. ” | 

And therefore now, the Quarter Seſſions may make an original Order, 
as well as upon an Appeal from an Order of two Juſtices; and in both 
Caſes the Order of Seſſions is final. R. Cro. Car. 341, 350. 2 Bul. 356, 
Pridgeon, 2 Bul. 343. Cro. Car. 470. Jon. 330. 5 

And it cannot be varied by the Juſtices of Aſſiſe, or other two Juſtices of 
the Peace, nor by B. R. unleſs where the Order is not conformable to the 
Statute. R. Cro. Car. 471. Per Jones, 2 Bul. 355, 1 Vent. 3 10. 

By the Sr. 6 Geo. 2. 31. If a Single Woman be delivered, or declare 
herſelf with Child of a Baſtard, likely to be chargeable to a Pariſh, or any 
extraparochial Place; and on Oath, in Writing, before one or more Juſtices 


Vor. I. | 7 of 


ade 
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bol the County, or Corporation, charge any one of getting her with Child, the 
Juſtices, on Application of any Overſeer, may grant a Warrant againſt the 
Perſon charged, and ſhall commit him to Gaol, or the Houſe of Correction 
unleſs he give Security to indemnify the Pariſh, or a Recognizance to abide 
the Order of the next Quarter, or General Seſſions. 
Provided, if the Woman die, marry, miſcarry, or be not with Child. or 
no Order be made within ſix Months after the Delivery, &c. he ſhall be 
diſcharged, &c. 
But the Quarter Seſſions may vacate an Order of two Juſtices upon an 
Appeal, and afterwards make a new Order, tho' not without vacating the 
former Order of two Juſtices. Per Kel#. 1 Mod. 20. Sal. 475. 

So, after vacating the former Order of two Juſtices, or upon an original 
= Application to the Quarter Seſſions, the Court may refer the Examination 
þ Lc of the Matter to two Juſtices, and after their Report, make an Order, R, 
| Rs 2 Bul. 343. Per Twiſd. 1 Mod. 20. Cont. 1 Vent. 48, 

So a Perſon, charged by Order of two Juſtices, can never afterwards he 
charged, if that Order be diſcharged by the Quarter Seſſions. 1 Vent. 48. 
The Appeal muſt be at the next General Seſſion; for if the Order ſays, 
At the next General Quarter Sgſion, it is bad; for perhaps the next Quarter 
Seſſion is not the next General Seſſion. 1 Sid. 363. R. Sal. 480, 482. 
So, at the next General Seſſions for the ſame Diviſion, Per three J. Kele, 
cont. 1 Sid. 149. 1 
At the next Seſſions after Notice of the Order. 1 Sid. 326. 


ws ) - An Order for Maintenance of a Baſtard, muſt be made by two Juſtices, 
| a good Order. (Quorum unus.) 1 Sid. 222. R. Sal. 477» | 
It muſt ſhew, that the Child 1s a'Baſtard, and likely to be a Charge to 
the Pariſh. R. 1 Vent. 37. Cont. Sal. 475. £ 
At leaſt by Words tantamount, which are ſufficient : As, if it ſays, 10 pay | 
fo much expended by the Pariſh. 1 Vent. 37, 
If a Woman have an Husband beyond Sea, it ought to ſhew, that the 
Husband was abſent for the whole Time. R. 1 Sal. 122. 
It muſt make an Adjudication, that ſuch a one is the Putative Father. 
Semb. 1 Sid. 363. : 80 AE 5 
And both the Juſtices muſt make the Examination, and Adjudication. 
R. 1 Sal. 122, 478. Dok on 
It muſt give Relief weekly, as the Statute ſpeaks ; for ſo much per Month, 
is bad, 1 N 222. -- 
It muſt give a reaſonable Relief; and therefore 2 d. per Week, unleſs it 
be in Part only, is bad. 1 Sid. 363. 5 
The Relief ought to continue only while the Baſtard continues chargea- 
ble: And therefore, ill the Baſtard be fourteen, is bad; for the Father 
may maintain it. 1 Sid. 222. Per Tuiſd. 1 Mod. 20, R. 1 Vent. 48. 
R. 1 Sal. 121, 478, 480. 2. 1 Vent. 336. Do 
| Or, till the Baſtard, by his Labour, maintains himſelf. 1 Vent. 210. 
. So, if an Order be, to pay a Sum in Groſs, 1 Vent. 336. unleſs it be 
for Charges expended. 1 Sid. 326. Sal. 124, 5 3 
Or, for the Maintenance of two Baſtards; for one of them may die. P. 
3 N. & M. . 3 5 
Or, to pay the Charge of the Mid wife; unleſs it be ſatisfied by the Pariſh. 
T . | | 
Or, to give ſuch Security, as the Churchwardens ſhall think fit. 7 Sid. 
222. 1 | 7 | | 
It muſt direct the Security in the Disjunctive, viz. to perform their 
Order, or appear at the next Seſſions, and obey the Order there. 2 Bul. 3 4 3 


7 


TTT 
And if the Putative Father refuſe ſuch Security, one of the two Juſtices, 


or the Seſſions, upon an original Order made there, tho' not upon an Appeal, 


may commit him. 2 Bul. 341, 343. 1 Sal. 122. 


The Putative Father ought to be ſummoned before the Order made. 
2 Mod. Ca. 4. 


But an Order may be, to pay ſo much weekly to the Overſeers. R. Sal, 
126.  - 


To pay a Sum in Groſs for the Charges of the Midwife, or Maintenance, 


before expended by the Pariſh. 1 Sid. 326. Sal. 124. R. 2 Mod. Ca. 4. 


The Seſſions, upon an Appeal, may repeal or confirm the Order of two 
uſtices. 


Or, if it be not conformable to the Authority given to the Juſtices of 


Peace by the Statute, -it may be quaſhed, being removed into B. R. by Cer- 


tiorari. 

So it may be quaſhed for Part, and affirmed for the Reſidue, R. Co. 
Car. 4% 1. R. 1 Sid. 1 50. 

But it ſhall not be quaſhed, till Security given by the Party, to appear 


at the next Seſſions of the Peace, where the Court may make another Order 
upon him. R. Sal. 477, 478. 


A Perſon ſuſpected as the Father of a Baſtard, may be bound to Good 


Behaviour after, or before the Birth, and before an Order againſt him. 
Dalt. 39. 


By the Sr. 7 Jac. 4. The Juſtices of Peace may commit the Mother of 


a Baſtard, which may be chargeable to the Pariſh, to the Houſe of Cor- 


rection for a Year ; and if ſhe offend again, then till ſhe find Sureties for 
her Good Behaviour, 
But ſhe ſhall not be committed for Life, or if the Baſtard is not a Charge 


to the Pariſh, nor for the ſecond Offence, before Conviction for the firſt. 
R. Cre. Car. 471. 2 Bul. 349. 


By the SF. 14 Cor. 2. 12. . 19. If the Mother, or Putative Father leave 


the Baſtard upon the Pariſh, the Churchwardens and Overſeers may ſeize 
his, or her Goods, and Rents of Lands, by Order of two Juſtices confirmed 
at the Seſſions, and may ſell ſuch Goods for Relief of the Pariſh, 


B A T- the E L. 3 


(4) Battle. 


(A. 1.) Trial by it; When allowed. ; 


EB RIAL by Battle was allowed by many of the Northern Nations 
Dug. 05 Jud. 65. 

And now, in an 3 of Death, the Defendant may join lue by 
Combat. Vide Cro. El. 6g. Vide Appeal, (G. 8.) 


And tho' one of them pleads to the Country, the other Defendant may 
join Iſſue by Battle. R. Dy. 120. 4. 


So, upon an Accuſation in the Court of Ch:valry, the Defendant may 
join Iſſue by Battle. Dug. Or. Jud. 76, 2 Ruſh. 113, 114, &c. yon 
| 


— 
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Aſter Iſſue joĩned by Battle, if Combat becomes impoſſible by the Act of 
God, or Default of the Appellant, the Appellee ſhall be acquitted, 4 Int. 


I 
* if the Appellant become blind; for then he ſhall be diſcharged from 
the Battle. 3 If. 158, 159. 
But it is not a Caufs for Refuſal of Trial by Battle after Iſſue joined, and 
the Champions allowed, and Surety given for Appearance at a Day to which 
the Court is adjourned, That upon Examination it appears, the Cham- 


pions are hired. R. fer J. 2 Ruſh. 790. 


(A. 2.) In a Writ of (Right, 


In a Writ of Ri ght, if the REL wage e 8 5505 c e the meer e K Say <7 


mult not be done by the Demandant, or Tenant, in proper Perſon ; for then 
Judgment ſhould not be given if one be killed, for the Writ abates ; but 


it muſt be by their Champions. Dy. 3o1. 6. Vide i in Droit, (C. 5.) 
And the Champion muſt be a Free Man. 
If the Champion, after Battle waged, be Gilapied by Blindneſs, Se. he 
ſhall be diſcharged. 3 nf. 23 


Joe br Home —— 25: 
(A. 3 7) To Trial 1 by the Grand Aſſiſe. 


II the 2 be joined in a Writ of Right, to be tried by the Grand Aſſiſe, 
the Demandant muſt ſue out a Writ to ſummon four Knights to elect the : 
Grand Aſſiſe. Vide Droit, (C. 5.) 

The four Knights appearing, Gladiis cin#i, muſt return in a Paul the 
Names of 20 others, with themſelves; and thereupon a Venire facias ſhall 
be awarded againſt the Parties. 1 Leo. 303. 

The Demandant, and Tenant ſhall be preſent with the four Knights, 
when they make their Return, to make their Challenges, if neceſſary; for 
after their Return, no Challenge lies to the Polls. 1 Leo. 303. 

At the Day of Return, the four Knights, and twelve others of the Pannel 
ſhall be ſworn, to try the Iſſue. 1 Leo. 303. The four Knights are ſworn 
to ſay, Which has the better Right ; and afterwards the other Jurors are 
ſworn generally, as in other Actions. 3 Leo. 162, 

After Iſſue joined, the Champions find Mainpernors for their Appearance 
at the Day fixed. Dy, 301.6. 

And then they muſt appear with bare Heads, bare Legs, and bare Arms 


from the Elbow, introduced by two Knights. Dy. 30 1. b. 


At the Place fixed for their Appearance, the Court ſits upon a Bench, 
with a Bar for the Serjeants. Dy. 30 1. 6. 

If the Demandant does not appear, there ſhall be final ws againſt 
him. Dy. 301.6. 4 Droit, (C. 6.) 


® Duel, 


* 


UT a Duel, without Authority of Law, is puniſhable as Homicide, 
if Death enſues. 

So, if Death do not enſue, the Engagement was puniſhed. by Cenſure 
in the Star-Chamber, and the Party ſhall be fined and impriſoned, and 
bound to his Good Behaviour. 3 Inft. 157, 8. 

80 the Challeyge was — in the Star-Chamber, 3 Inf. 158. 


And 


F E L.. L. 


And it will be a Breach of the Peace, if it be 1 by Word, Meſſage, 
or Writing. 3 Inft. 158. 


So, if a Sheriff, Juſtice of Peace, Conſtable, or other Peace Officer, ſee 


a Duel, or Affray, he ought to endeavour to part, and apprehend the Fare 


ties, otherwiſe he ſhall be fined and impriſoned. 3 Inf. 1 58. 


So, if he prays Aſſiſtance of any who are preſent, and they refuſe, thay. 


| ſhall be fined and impriſoned. 3 Inf. 1 58. 
So every By-Stander, tho' he be not an Officer, may endeavour to part 


them, and ſhall have a Remedy, by Action, if he be ſtruck, or hurt in his 


Endeavour. 2 Inſt. 158. 
Ik any be killed, or thrown down as dead i in ſuch Affray, every By-Stander 


- ought to endeavour the A of the CONE; otherwiſe he ſhall be 


hned and * 3 Infl. 158. 


A. K -T . E R X; 


(A) Battery 5 what hall be. 


A Battery may be upon the Perſon of a Man, by ſtriking him with an - 


Hand, or ſome Inſtrument, 
A fortiori, if he wounds him. 


149. 
Or, hold him by his Arm. 


Or, ſpit in his Face. R. Mad. Ca. 17. 3 


| Bo, it he ſtrike a Horſe upon which the Party rode, whereby ke 1 is 
thrown. . 1 Med. 24. R. Jon. 


. 


If in a Stru gglc for the Way, or other Conteſt, he touch him. ; Mod. 


Ca. 149. 


If a Man ftrike a Feme Covert, the Husband and Wife may maintair 
_ Treſpaſs for this Battery. 


So, the Husband alone, for a Battery, fer qued Confertium Uroris « am If, 
2 Rol. 5 56. J. 40. 


Or, for a Menace and Battery of the Wife, per quad Negotia lie infetts 


remanebant. R. 2 Pol. 556. J. 45. 


But it is not a Battery, if a Man deliver a Subpæna to n R 2 Ru Þ 


$546. . 


If he comes in Aid of an Officer, who has 4 Warrant again £. and 


lays his Hand upon A. and ſays to the Officer, This is the Man. R. 2 Rol. 
546. l. 
80 — * is excuſed by inevitable Neceflity : As, if a Soldier, in 
Muſter, diſcharge his Gun, and another go croſs, whereby he inevitably, and 
againſt his Will, hurts him. 2 Rel. 548. G. Heb. 134. Mo. 864. 

Otherwiſe, if it does not appear to be inevitable, and without any Neglect 
in the Party. R. 2 Rol. 548. G. Hob. 134. R. Mp. 864. 

So a Battery may be juſtified, in his own Defence. 

Or, for 2 of his Wife, Servant, or Maſters 2 Rol. 546. D. 


Vo. I. 


So, if a Man thruſt, or puſh another i in Ange.” Per Holt, Med. c 


7 N 1 1 * 
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8 K. 3. 13.6 


TT T2 0Y:; 
, that, upon. the firſt Affault, before a Stroke given. 2 Rol. $47. 


1 he cannot otherwits eſcape; ; for he ought to go as far "0 him as he 
can. 2 Rol. 547. J. 3 35 
Or, for Defence of his Goods: As, if a Man will take my Money. 
2 8 549. J. 7, 10. 
Or, Beaſts which are diſtrained Damage: ſcaſant. 1 Rol. 549. I. 12. 


Or,. for Defence of his Poſleſſion: As, if another enter his Houſe. R. 
2 Rol. 548. l. 25, 33. 


Or, for Correction of his Son, 2 Rol. 546. 


80, if a Man reſiſt a Parker. R. upon the OY 21 Ed. 1. de Male, in 
Parois. 2 Rol. 548. J. 32. 


Otherwiſe, if he does not reſiſt. R. 2 Rol. 548. J. 30. 


So it is a Juſtification of a Battery, if any apprehend a Criminal, to 
bring him to Juſtice. 2 Rol. 546. J. 30. 


* if a Man hold another, to reſtrain him from Miſchief. -K x R. 
$46. J. 4. 
But a Man cannot juſtify a Battery, for a Diſturbance in building a Booth, 


2 Bol. 548. J. 40. 


N or, a Battery with wounding, in Defence of his Poſſeſſion. 2 Rl, 


$48. 1. 35. 


Nor, a p. by throwing Stones molliter againſt a Treſpaſſer. R. 


Er 


WG what ſhall be a Mayhem. 


UT, if a Man wound avother, fer guad redditur inutilis ad dun, 
it ſhall be a Mayhem. Co. E. 126. 3. 288. a. _ 


As, if he cut off his Hand, or Leg. H. P. C. 133. Co. Ent. $2, 


Co. L. 288. a. 


- ; WR break his 2 1 Hard. 40 
he cut the Veins — Fat DAR, the — loſes the Uſe of his 


1 5 1 Leo. 318. C. Ent. 52. a. 


Or, cut off his Thumb, or any of his Fingers, 1 Leo. 139. C. L. 


a8. U. 
Or, frike off his Arm. ©. L. 288. a. 


Qr, if he does any Thing, wheroby he loſes the Uſe of any ſuch Mem- | 


AFL. as. 


30, if virilis alterius abſcindit, aut cafirenit. 3 Inft. 63, 118. 

o, if he beat out his Teeth, H. P. C. 133. Dub. 2 R. 3. 13-6. 
00 2 288. 
If he cut him acroſs the Noſe, whereby he loſes bis Smelling. Dub. 


80 if he put out his Bye. Ch. L. 288. . 
If he break bis Skull. Co. L. 288.4. 


But cutting off an Ear is no Mayhem. H. 133. 


. 
OOO Oe OO WOO en DB x #4 RAG Ir OD Or ti a Ts 


Se is juſtified in Defence of his Life. 2 Rl 547. l. 40. 
Or, Member. Ca. Ext, 3 i 


(C) what only an Aſauit. 


F a Man ſtrike at another, and do not touch him, it is no o Battery, but 
it will be an Affault, 2 Rol. 545. J. 45. 8 
O, 


J3jFFFTTVTT SV 


So, if he lift up his Weapon to ſtrike, but _ not. R. 1 Yent. 256. 
D. 1. Sal. 79. 


If he throws Stones, Water, or other Liquor upon . Reg. 108. 6. 
So, if he ſurround his Houſe with Intent to beat him. 


If he uſe menacing Words to Ts, in his Fei, whereby he dares not 
ſtay in the Town. 2 Rol. 545. / 


As, if he threaten, that he will ot off his Arm, Cc. for a Threat ſees 
to amount to an Aſfault. 2 Rol. 545. l. 20 to 40. 
Or, hold him by his Arm. 2 Rol. 545. J. 23. 


Or, deliver a Subpena to him. 2 Rol. 545. J. 47. 


But it is no Aſſault, if a Man ſpeak menacing, or provoking Words 
againſt another, in his Abſence. 


Or, ſtrike at him at ſuch a Diſtance that he cannot tourh him, or put 
him in Fear. 


Or, in order to reſtrain him from a Miſchief to himſalf: As, to hold one 


by his Arm, who would ſtop his Water, throw down his Booth, Sc. 


2 Rol. 547. l. 1 


15. , 
Or, from Miſchief to another : As, him that excites a Dog n ano- 
ther. 2 Rol. 546. J. 41. 


A Man in a Paſſion, Ge. 2 Rel. 54 6. J. 27. 


80, if he aſſault another for Decency: As, if a e take an 


Fat from a Man's Head in a Church. R. 1 Sand. 
If the Plaintiff declares for an Aſſault and Batte fry, 1 may recover for his 

Aſſault only, tho' the Declan cannot be * 

38. 2. 


0 0¹ a Threat, & c. 


; 0 O Treſpaſs lies, if a Man threaten another with his Life, and Members, 

ita quod ad propria venire non audet. Reg. 104. b. 2 NI "bs I. 41. 
Or, threaten to yu down his Houſe, guouſgue finem fecerit. 8 
Or, if he ſays, that he will cut off his Arm, Cc. 2 Rol. 


That, if he Yon him Traitor, he will defend himfelf u pon. N Boch, and 
kill rather than he will be killed. 2 Rol. 4 S » 


Or, will defend himſelf during the Life of one of them. 2 Rol, 54 . 
ä 

So, if he ſays, * Church, e. and ſpeak ſo, * 
will beat him, . 2 Rol. 54 5. J. 37. 

80, if ” threaten a Battery, unleſs he ceaſe a Suit againſt him. 2 Rot. 
$45. 4.3 


So, if * attempt per Infidias ad inter fciendum, vel mayhemandum, Reg. 
102, a. 


- But it is no Threat to ſay, that he will defend himſelf during the Life of 
one of them, according to Law. 2 Rol. 547. I. 20. 


So a Threat is not a Traipals, if no Inconvenience enſues. 


(E. 1.) By Action. 


OR a Threat, Aſſault, Battery, or Mayhem; the Party ſhall have a 


Remedy by Action of Treſpaſs, quare minas impoſuit ita quod, Sc. Lye. 
ak 


2 1 85 | Quare 


* Kit. 


595 


= 


596 


5000 EH IK Y. 
Ouare in ipſum inſultum fecit & ip oſum verberavit, Cc. F. N. B. 86. 4 


And ſuch 1 is the Form, tho' he does not wound him. F. N. B. 86. K. 
Quare in ipſum inſultum fecit, verberavit, vulneravit, & impriſonavit, Gc. 


E. N. B. 86. K. 


Aare cepit, impriſonavit, & in £7908 quouſque fem, Sc, feciſſet, de. 


tinuit. F. N. B. 86. K. 


As to the Declaration in Treſpaſs, for Battery, Ge. and the Tom to it, 
Vide in Pleader, (3 M. 3, &c. 11, &c, 15, &c.) 


(E. 2.) By Indictment. 


oy, '® Mayhem i is the greateſt Offence under Felony. Co. L. 1 27. a. 


So, for a Mayhem a Man may be indicted, fined, and ranſomed, C. L. 
427. 4. b. 3 Inft. 63. 
Tho' the Mayhem be done by himſelf. Cv. L. 1 27.6. 

Tho” the Perſon be his Villein X who cannot maintain an Action for 1 it a- 


guakt his Lord, Co. L. 127. a. 
8d an Indictment lies for an Aſſault, EI or Impriſonment of a Sub. 


ject. 
(E. 3.) When the Damages al be anne for a Mayhem. 
If che Declaration mention a Mayhem, the Court, upon View of the 


Mayhem, may increaſe the Damages Siven by the Jury. 1 Rol. 572, l. 


Erbe, the particular Part, in which t 

'Tho' the Cc art, in whic e Mayhem. was, be not f 85 
R. Hard. 1 : 0 Aon 

So, in Battery, where the Manner of the Battery is deſcribed, the Court 
upon View, may increaſe the Damages. Per Hale, Hard. 408; 

So the Court may increaſe Damages, upon View, and 8 of 
Witneſſes, where the Declaration is general quad maibemavit, without 
making any eg rs of the Mayhem, if the Judge of Aſſiſe certify the 
Particulars of the Mayhem, or be in Court, and affirm, that the Particulars 
now proved, were given in Evidence at the Trial. 1 me 108... 

But where the Declaration does not mention a Mayhem, nor deſcribe 


che Manner of the Battery, the Court cannot increaſe the Damages upon 


View. Hard. 408. 
So, if the Mayhem was not the AR of the Defendant directly, but by an 


Horſe, after the Plaintiff was thrown down by the Defendant. R. 1 Sia. 


433. 
Or, by a Gun, which the Defendant let off, and which maimed the 


Plaintiff againſt his Will. R. 1 Sid. 108. 


So, if the Declaration be general quod maibemavit, without deſcribing g 
how, and the Judge does not certiſy it. I Sid. 108. | 


E. 4) By Appeal. 
80 be may proſecute his Appeal of em. Hun. Ent. 270 Co. Ent. 
— £06 
And the Writ of Appeal, and Indictment tal ſay, quod felonice maybe- 
mavit. 3 Infl. 63, 118. | 
To an Appeal of Mayhem, the Defendant ens plead Net v gully. Han. 


271. 


| So, 


n TH 


80. i he did it Se de fendendo, he may plead in Bar, Son RE demeſne. 
Han. 271, 277. Co. Ent. 52. 

And = muſt plead it; for he cannot give it in Evidence upon Not guilty. 
2 In | 

i the Defendant may plead a Releaſe of the Mayhem. 

Or, of all Actions Perſonal ; for the Damages only are recovered in lch 
Appeal. Lit. S. 502. 

So, the Defendant may plead 20/. or other Sum given in Satxfafion 
Han. 274. 

A Recovery in Treſpaſs for the ſame Mayhem. . Ent. 50. 6, 
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B E A 5 1 8. 
Vide Chef (EE. — 7 — Diſs, (H. 5, IN 


B E AU-P L E D E R. 
Vide Proregativ (D. 52. a 
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King g Bench. 
Vide „ee (B. r, bc.) Pheader (C. 35 8, Keg 1 B. 30 


Common Bench: | 
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(4) Goods and Chattles. 


"TA. 1.) Real. 


oops and Chattles are Real, or Perſonal. Co. L. 118. B. 
Chattles Real are ſuch as concern a Real Eſtate ; as, a Term for 
| Years. Co. L. 118.5. 

The Guardianſhip of a Ward. Of Ex“. 74. 
[| W.bether it belong to one by Tenure, or by Aſſignment of him of whom 
| the Lands are holden, Off Ex”. 74. 
= A Villein in Groſs for a Term of Years. Off. Ex”. 75. 
= - FE Intereſt of a Tenant by Statute —— Merchant, or Blegit. 0. L. 
11 . 
The Grant of che next Avoidance. Of. Ex”. + | 
The Year, Day, and Walt, where any one 1s attainted of Felony. off 


* 
- - | ö 
* _= 
* 


Ex”. 76. 
| (A. 2.) Perſonal. 
Chattles Perſonal are Cattle, Houſchold Stuff, &c. Cv. L. 118. 5. Of. 
Ex. 79, 81. ET 


All Fowls tame, or reclaimed. Of Ex“. 81. I. 

So, Deer, Conies, &c. tame. Off. Ex”. 81. 

So, Fiſh in a Trunk, Sc. Co. L. 8. 2. Off: Ex”. 81. 

So, Tithes ſevered from the nine Parts. Off. Ex". 85, 86. 

1 6 Trees * or reſerved upon a Sale, and Emblements, | Vide 555 
1, 2.— H | 

But the Inheritance, or Freeholds of rand or Sans | is not com- 
prehended under Goods and Chattles. Co. L. 11 8. 5. 

Vet Inheritances in the Plantations are Chittles for Payment of Debts. 


EK. 2 Vent. 358. Vide in Aſets, (C.) 


I 8 what go to the Heir. | 
222 


0 ODS and Chattles annexed to the Freehold go to the Heir, and not 
to the Executor, or Adminiſtrator : As, the Glaſs in a Window; the 
| Doors and Locks of an Houſe, - Off. Ex". 86, 21 H. 7. 26.6. 4 Co. 
78 62.3. 
Dh y. cf the Pales, Pots, and Rails for an Incloſure. 12 H. 7. 26. 6. 
—— So, Furnaces, Coppers, Ge. fixed to the Freehold. R. 21 H. 7. 26-0. 
R. 20 H. 7. 13.6. unleſs they are ſevered in the Life-time of the Teſtator. 
Semb. 1 Sal. 368. Vide in Execution, (C. 4.) in Waſt, (D. 2.) 
So, Wainſeot fixed to an Houſe. 4 Co. 64. a. 
So, Pictures, Glaſſes, &c. fixed inſtead of Wainſcot. 2 Per. 508. 
So, Millſtones, Sc. fixed to a Mill. | 


ff 5 


So/a Term for Years to attend the Inheritance does not go to the Exe- 
.cutor, but to the Heir. R. 2 Ca. Ch. 156, 160. 

So Deer in a Park, Conies in a Warren, and Doves in a Dovehouſe, go 
with the Inheritance to the Heir. Co. L. 8. a. I Rol. 916. J. 50. 


L 45. 
So, Apples, and other Fruits growing at the Death of the Anceſtor. Off. 
Ex“. 84. | 

So, Roots, &c. within the Soil. Off. Ex”. 89. 

So, a Coat-Armour, Pennons, Tombſtone, and Monuments in a Church, 
in Honour of the Anceſtor. Cv. L. 18. b. 

So, Charters, Deeds, and other Evidences of Lands, with the Cheſts in 
which they are preſerved. Vide in Charters. 
So, by Cuſtom, Goods and Chattles may go as Heir-Looms with the 
Houſe to the Heir. Co. L. 185.6. 18.6. 
And ſuch Heir-Looms cannot be deviſed to defeat the Heir. Co. F 

185. b. 

As, the antient Jewels of the Crown. Co. L. 18.6. 

The beſt Bed, Table, Pot, Pan, Cart, or other dead Chattle, moveable, 
Co. L. 18. 6. 

An antient Horn, where the Tenure of the Land is by Cornage. 1 Ver. 
273. 

1 5 Caroome, or Licence by the Mayor, to have a Cart in Londem. Semb, 
2 Ver. 83. 
What Goods go to the Wife as ö Vide in Baron and Feme, 


. 3.) 


So, Fiſh in a Bond, or Piſcary. Co. L. 8.4. R. Ow. 20. 1 Rol. 916. 


(c) What go to the FIT 02 Adminiſttatoꝛ. 


Executor, or Adminiſtrator. Co. L. 388. a. Vide Ante, (A. I, 2 J— 
Aﬀets, (C.) 


So, Statutes, Recognizances, Obligations, and other Securities for Money. 
vide Of. Ext. go. 

So, a Captive, or Priſoner taken in War. Vide OF. Ex”. 79, 80. 

So all Chattles of a Corporation Sole, as a Biſhop, Parſon, &c. go to his 


Executor, or Adminiſtrator, —— not to his SUCCE or. R. 4 Co. 6 5. ” 


I Rol. 515. L. 
Chattles in Action, as well as in Poſſeſſion, 4 Co. 6 C6: 


Whether ſuch Corporation Sole be created by Charter, or Preſcription. | 


4. · ö 

So, if the Chattle be granted fo him and his Succeſſor : As, if a Term 
for Years be granted to a Biſhop, and his Succeſſors; his Executor, or Ad- 
miniſtrator ſhall have it. 1 Rol. 515. J. 5. Co. Lit. 9. 4. 46. 6. 388. a, 


If an Obligation, or other Specialty be made to him, and his Succeſſors. 


Dy. 48. a 

"But Ch Chattles, given to a Corporation Aggregate, as to a Mayor and Com- 
monalty, Dean and Chapter, Sc. go in Succeſſion, R. 4 Co. 65. a. Vide 
in Franchiſes, (F. 16.) 

So, by Cuſtom, a Corporation Sole may take Goods and Chattles i in Suc- 
ceſlion ; as, the Chamberlain of London. R. 4 Co. 65. 

So, if the Preſident of the College of Phyſicians recover in Debt for 
practiſing without Licence, his Succeſſor ſhall have a Scire facias upon it. 
R. 1 Rol. 515. l. 20. 


Ur, generally, all Goods and Chattles, Real and Perſonal, go to the 


2 So, 
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80 if a Manor to which an Advowſon i is appendant, be held of the 
| King, and after Avoidance the Tenant dies; the King ſhall preſent by his 
Prerogative, and not the Executor, or Adminiſtrator of the Tenant. Co. L. 


88. 4. 
a 80, if the Biſhop dies after Avoidance. ch. E. 388. a. 


h Property of Goods; How veſted. 


(D. I J By Succeſſion. 


HE N of Goods and Chattles, which go to the Executor, or 
Adminiſtrator, immediately upon the Death of the Teſtator, veſts in 

them. Vide in Adminiſtration, (B. 10.) 

- So, the. Property of Goods, which go to the Wife as her pn hone 

n Vide in Baron and Feme, (F. 3.) 

= | So, the Property of Goods, which go to the Heir. 


1 Grant. 


Bo, if a Man zrant all his Goods, the Proper veſts in the Grantee: 
And 'the Grant may be made without Deed. Perk. Grant, Sebb. 57. 
If he grant omnia bona & Catalla ſua, all his Goods and Chatles, Real 

and Perſonal, paſs. 2 Nol. 58. J. 17. x: 

So, if he grant bona ſua, without ſaying omnia. 2 Rol. 58. I. 17, 
IS And by ſuch Grant of all his Goods and Chattles, a Term for Years, which 
he has in Right of his Wife, paſſes. R. 2 Rol. 58. J. 19. 
80, Goods which he has as Executor. R. 2 Rol. 5B. J. 21. 4 Leo. 22. 
R. 1 Leo. 26 3. 
So, an Iutereſſe Termini, * he adds bong in Cufodrd fad. N. 2 Co, 
. or, omniq tunc bona ſua. R. 3 Leo. 153, 

So, if he grant omnia bona 8 Catalla ſua, and deliver Seifin of Goods, 
which his Wife had as Executrix, or Adminiſtratrix, The Goods, which 
his Wife had, paſs. Semb. 2 Rol. 58. J. 25. 

So, .by fach Grant, a Term, which he had by an Extent upon a Statute 
Merchant, paſſes. 2 Rol. 58. 1. 32. 

So a Bond; and Statute, uiz. the Parchment and P aper 7 paſs. 2 Rol. 
58. J. 10. Vide Aſſignment, (C. 1.) 

So, by a Grant of all his Goods and Chattles, moveable and inmovrablk, 
within fuc fuch a Park, a Leaſe for Years, of Pawnage in the ſame Park, paſſes. 

eo, 19 / 
b 2 80, by 2 Grant of all his Goods and Chattles being i in fuch an Houſe, a | 
Leaſe for Years of the Houſe, as well as the Goods in it, pales, 3 Leo. 
19. 
_ Yn by G Grant of all Geods and Chatteh, Trees growing do not paſs 
2 Rol. 5 
Nor, cn which concern the Land. 2 Rol. 58. l. 12. 
e the Cheſt in which the Charters are We. 2 Rol. 5 8. J. 15. 


By Deviſe. 
Vide Doeviſe. 


GS 1 BY OB 


By Pledge. 


When the Property of Goods veſts by Pledge, G0. Vide in Men, gage, 
(A.) 


(D. 3.) By Sale. 


So, if a Man ſell his Goods to another, the Property veſts in the 


Vendee. 


7 he ſuffers them to be in Poſſeſſion of the Vendor. Perk. Grant, 

Sect. 9 

So, if he ſell, in Market Overt, Goods in which he has no Prop perty, 

without Covin, the Property veſts in the Vendee. Vide in Market, (E. 5 
Tho' the Owner be an Infant, Feme Covert, beyond Sea, &c. 2 Toft. 713. 
But this does not extend to Goods of the King. 2 Infl. 713. 

Nor, to a Gift in a Ae for it muſt be a Sale upon a valuable Con- 

ſideration. 2 Inft. 7 


Nor, to a Sale by . as, if the Vendee knew the Goods to be an- 
other's. 2 Inft. 7 


Or, if the Sale ae in a Back-Room, Warchouſs, Sc. 2 Inft. 71 3. | 
Or, in an improper Place ; as, Plate in a Scrivener' 8 Shop. 2 Inſt. 713. 
R. 5 Co. 83.6. | 


If the Contract was commenced out of the Market. 2 In}. 


71 % % 
Or, made in the Night before the Riſing, or after the Setting of the Sun. 


2 H. 714. 


If the Vendee knew the Vendor 75 ” an Infant, Feme Covert, &c. who | 


have no Authority to ſell. 2 If. 7 \ 


So it does not extend to a Sale - a ; Man of his own Goods. 2 If. 713. 
Doe. & Stud. 40. b. 

So, if A. ſell his Goods, which are afterwards ule 1 in Execution, and 
ſold by the Sheriff, and ofierveands A. redeems them ; he has a new Pro- 


perty, which yore to his Executor, and not to the Vendee. R. 4 Mod. 52. 


E) when the P2operty is not veſted. 


UT, if a Man take the Goods of another by Wrong, that does not 
alter the Prope 
As, if Thieves ſteal 'Doods the Property i is not veſted in theth. 


| So, if Pirates take Goods. Grot. de j. b. et p. l. 3. c. 9. J. 16, R. 
I Rol. 28 5. EOS, 


And tho' the King grant Bona Piratarum to the Admiral, and Goods 


taken Piraticè are brought to England, the Owner may take them ; for 


the Grant extends only to the proper Goods of the Pirates. R. 1 Rol. 28 5. 
3 Bul. 28, 148. Vide Admiralty, (D. — E. z.) 


So, if a Pirate ſell Goods, taken Naa to A. the Owner may take 


chem. 3 Bul. 29. 


So, tho' the Wrong-Doer ſell the Goods to the Owner himſelf. Do#. 
& Stud. 90. 


Or, die in Poſſeſſion; for a Deſcent does not toll a Right to Goods, 
Co. L. 249. a. | 


— 


. 7 7 


F) What 
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(F) what Things are Nullius in Bonis. 


Fere Wat ature. 


* Things which are Frræ Nature, none can have an abſolute Property : 
As, in Deer, Conies. R. 7 Co. 17.6. 

Nor, in Hawks, Doves, Herons, Pheaſants, Partridges, or other Fowls, 
which are at large, and not reclaimed. 10 H. 7. 6, 30. 

Nor, in Fiſh at large in the Water. 

Nor, in Swans not marked, and at large. 7 Co. 16. | 

But all Swans are Royal F owls, and may be ſeized to the Uſe of the King. 
7 Co. 16. 4. 

Yet, a Man may have a Qualified, or Poſſeſſory Property in them : As, 
if Deer, &c. are tame. 7 Co. 17.6. 
If Hawks, &c. are reclaimed. - 
So, if Pheaſants, Partridges, or other ende are tame. 
If a Swan be tame, vig. kept in his private Moat, or Pond, tho it be 
not marked. 7 Co. 16.6. 
Or, if it be kept in Waters within his Manor. 7 Co. 16. B. 
So, if it be lawfully marked, tho? it be at large. 7 Co. 17. a 
So a Man may preſcribe for a Game of Wild Swans, not marked, in 
ſuch a Creek. R. 7 Co. 18. 4. 
S80o, Doves in a Dovecote. 
Young Herons, &c. in their Neſts. 7 Co. 17. 7 
Fiſh in a Trunk, &c. 
And 7 ſuch Things tame, or- incloſed, Felony may be committed. 

Co. 18.4, 44 
l Or Treſpaſs lies, quare Damas, Accipitres, Sc. ſuos * if he ſhews 
them to be reclaimed. 7 Co. 17. 5. Videin Pheader, (3 M. .) 

But, if Deer, Fowls, &c. tame, or reclaimed, attain their natural Liberty, 
and have no Inclination to return, the Property ſhall be loſt. 7 Co. 17.6. 

So, if the Poſſeſſion be ratione Privilegii only, he has no Property i in | 
them : As, if Deer are in a Park, Conies in a Warren, Sc. 7 Co. 17.6. 

And, if they go out of the Foreſt, Park, &c. the Foreſter cannot enter 
another's Soil to retake them. Kel. 30. Manws. 106. 

So a Man may have a Property in a Dog, 7 Co. 18.0. R. 12 H. 8. 

4, 5- 
And there are four Dogs, of which the Law takes Notice, vis. a Maſtiff, 
an Hound, (which comprehends Greyhound, Bloodbound, Se.) a Spaniel, 
> Tater 7 Co. 18.4. ' D. Cro. El. 125. 

And Trover, or Treſpaſs lies for them. R. 1 Rol. 5. J. 30. Ow. 94. 
Hob. 283. Cont. 3 Leo. 219. Adm. 2 Cro. 44, 463. 

And a Defendant may juſtify an Aſſault in the Defence of his Dog. 
D. Co. El. 125. Ow. 94. Vide in Pleader, (3 M. 165.) 

And Delivery of a Dog will be a good Conũideration for an Aſfumpfi. 
R. Cro. El. 125. Ow. 93. : 
Yo, a Man may have a Property in Monkeys. Parrots, Sc. for they are 
| Merchandize, and valuable. 
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(G6) Emblements. 


(G. 1.) What are. 


FM BLEMENTS u pon the Land at the Death of the Tenant, are 

Chattles, and go to the Executor, or Adminiſtrator. Vide Ante, ( A. 2) 
And therefore, if a Man ſow his Land, and die; the Corn growing goes 

to his Executor, or Adminiſtrator. Co. E. 55. b. 

So, if he ſet Roots. Co. L. 55.6. 


If he plant Hops from old Roots; for he annually manures the Land, 
Sc. R. Cro. Car. 515. 


If he ſow Hemp, Flax, or other Thing of an Annual Profit. Gs. E. 
F 938-4 bo - | 
But Things, which give no Annual Profit, are not compretetided under 
Emblements : As, if he ſow the Land with Acorns. Co. L. 55. 6. 1 Rol. 
28. J. 5. 
f Or, plant Oak, Elm, Aſh, or other Trees. Co. * 85.6, 
So Things, which proceed annually of themſelves, without the Labour 
of Men, are not Emblements : As, Graſs. 


Tho” improved T the Labour, or Induſtry of the Leſſee. 1 2 72 8. a 
J. 10. 


(G. 2.) Who ſhall "OY them. 


If Tenant in Fee, or in Tail, die after ſowing of the Gin, and before 
Severance, his Executor, or Adminiſtrator, generally, ſhall have the Emble- 
ments. 10 Ed. 4. 1.6, 21 H. 6. 30.4. 37 H. 6. 35.6. 

So, by the St. Mert. 20 H. 3. 2. Tenant in Dower. 

80 every one, who has an uncertain Eſtate or Intereſt, if his Eſtate de- 
termines by the Act of God before Severance of the Corn, ſhall have the 


Emblements, or they go to his Executor, or Adminiſtrator: As, if Tenant 
for Life ſow the Land, and die before Severance. Co. L. 55,6. 


Or, Tenant pur auter Vie, and Ceſtuy que Vie dies. Co. L. 55.6, 
Or, Tenant for Years, if he ſo long live; or the Leſſee of Tenant for 
Life. Co. L. 55.6. 1 Rol 747. „ 11 1%: 
Or, if a Leſſee at Will die. Co. L. 5 5. 6. 
So, if a Tenant by Statute Merchant, &c. ow, and bs ſatisfied by the 
Caſual Profit before Severance. Co. L. IN 
So, if a Jointenant agree, that his Companion ſhall occupy, and ſow 
all the Land, who ſows, and dies before Severance, his Executor ſhall have 
them. R. Ow. 102. 
So, if his Eſtate determines by the Act of another: As, if Leſſee at Will 
ſow the Land, and before Severance the Leſſor determines his Will. Lit. 
KT. bs. 
n Man, ſeized in Right of his Wife ſow, and die before Seve- 
rance, his Executor ſhall have the Emblements. Co. 3 55. 6. 
x 80, : 0 Wife die before Severance, the Huſband ſhall have them, 
Co. 3 
So, if? a Man die, his Wife frivement enſeint, and the ki enter and 
ſow, and then a Son is born; the —— ſhall have them. C. L. 55.7 2 
I 2 727. J. 20. ” 


The 


ww” i 
The S'. of Mert, 20 1 3. 2. which gives the Emblements to Tenant 
in Dower, was only in Affirmance of the Common Law. 2 Inft. 81. 


| 1. 4 H. 3. Fitz, Deviſe, 26. 


But by ſome, it was by the Equity of the St. of Mert. that Tenant in Fee, 
in Tail, by the Curteſy, for Life, at Will, or the Aon uncertain Intereſt | 
ſhall be allowed Emblements. Per Priſot, 37 H. 6. 7. a. Per Forteſcue 
& Danby, 37 H. 6. 35.6. Per Tel. but moo J. cont. 21 H. 6. 30. 4. 

10 E. 
- Bat a a Man bas a certain Intereſt, and knows the Determination of 
his Intereſt, he ſhall not have the Emblements at the End of his Term : As, 
if Leſſee for Years ſow his Land, and before the Corn ſevered his Tem 
ends; the Leſſor, or he in Reverſion ſhall have the Corn. Lit. ſect. 68. 
. So, if Huſband and Wife are Jointenants for Life, and the Huſband ſows, 
and dies before Severance, the Wife furviving ſhall have it, and not the Ex- 
ecutor of the Huſband. Co. L. 55.6. Semb. 8 Af. 21. Per five J. 
4 Cont. Dy. 3 16. 3. and there, by an Award, the Wife had three Parts, 
and the Executor the fourth for his Seed. Per Wray, faid to be adjudped, 
but Poph. Dub. Cro. El. 61. Dub. Noy 149. Dy. 316. in Marg. Vide 
1 Rol. 727. I. 30. Dub. and the Wife had one Moiety, and the Executor 
the other Moiety, 2 Ver. 322. 
So, where one Jointenant ſows, and dies, the Survivor ſhall have it, 
Per Poph. Ow. 102, Acc. 2 Ver. 323. 
So, if a Man deviſe Land to A. he ſhall have the Enblements. R. 
per three F. Vin. 51. 
So, if a Deviſe be to A. fe Life, Remainder to B. and before Seve- 
rance A. dies; B. ſhall have them. Per tuo J. Clench cont. Cro. El. 61, 

Said to be adjudged, Vin. 51. Godb. 1 59. 

So, if a Deviſe be to A. for Life, who dies before 1 he f in the 
Reverſion ſhall have them. Per to J. Clench cont. Cro. El. 61. 

So, tho' the Deviſe was made before Sowing, and the Deviſor afterwards 
ſow, and die before Severance, the Deviſee ſhall have them, and not the 
Executor. Said to be adjudged, Vin. 52. 

So, if a Man determines his Eſtate by his own Act, he ſhall not have 
the Emblements ; for they go with the Land : As, if Leſſee at Will ſow, and 
afterwards determine his Will before Severance. Co. L. 55. b. 5 Co. 110. 
Cro. El. 461. 

If a Leſſee durante Viduitate ſow, and afterwards take Huſband, O. L. 

„„ inn 460. 

If a Leſſee ſurrender. 1 Rol. 726, l. 40. 

So, if the Eſtate determines by FOR, Condition broken, Ec. for it 
is the Act of the Leſſee. Co. L. $35. 6 1 Rol. 726. V 31, 36. 
As, if the Lord enter upon a pyholder for not doing of Services; he 

ſhall have the Emblements tempore ehe. Bro. Emblements 4. 4 Co. 21.6. 
So, if a Man enter by Title Paramount, he ſhall have the Emblements : 
As, if a Diſſeiſor ſow, and the Diſſeiſee enter before Severance. Co. L. 55. b. 
R. Mo. 24. Bro. Emiblements 10, 12, 17, 20. 

So, if the Diſſeiſee enter after the Corn ſevered by the Diſſeiſor. R. 
Dy. 31. 6. Dal. 30. Co. L. 55. 6. R. Mo. 24. 

So, if A. acknowledge a Statute, or Recognizance, and afterwards fow - 
the Land, and the Conuzee extend the Land. R. 2 Leo. 54. 
But, if the Leſſee of Tenant for Life be diſſeiſed, and the Leſſee of the 
Diſſeiſor ſow, and then the Tenant for Life dies, and he in the Remainder 
enters; he ſhall not have the Corn, but the Leſſee of the Tenant for Life. 
RK. 5 Co. 85. 2. Cro, El. 463. 
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(H) Trees. 


/ LL Trees 4 1 to the Land are Parcel of the Inheritance, and 


paſs with it. 

And therefore, if a Man convey Land by Bargain and Sale, Grant, &c. 
and all Trees, by expreſs Words; if the Land does not paſs for Default of 
Inrolment, or otherwiſe, the Trees do not paſs. R. 11 C. 48. 24. 

So, if a Man leaſe Lands for Life, or Years, with all Trees, 1.7 the Free 
pals only as they are annexed to the Land, and the Leſſee ſhall be * to 
Walt, if he cuts them down. R. 11 Co. 48. 4. 2 Bul. 7. 

So, if a Man leaſe Lands for Life, or Years, except the Trees; yet thoſe 
continue Parcel of the Inheritance, (fo long as they are annexed to the Land,) 
and deicend with it to the Heir. R. 11 Co. 48. a. 

Or, if the Leffor convey the Inheritance, they paſs with it to the Grantee, 
„ i 

If a Feoffment be, except the Trees, and the Feoffee afterwards buy the 
Trees, they are re-annexed, and Parcel of the Inheritance, 11 Co. 50. 4. 
4 Co. 63.6. 

If Tenant 3 in Tail grant his Trees, and die before Severance, they are af- 

terwards re-annexed to the Inheritance. 11 Co. 50. 4. 
If A. Tenant for Life, without Impeachment of Waſt, with Power to 
cut Trees, & c. and to make Leaſes for three Lives, leaſe for three Lives, 
except the T rees, and die before Cutting; the Trees are re- annexed, and his 
Executor cannot cut them. R. Lat. 163. 

But, if the Owner of the Soil grant all his Trees, ay are now ſevered 
100 the Inheritance. 

And tho' the Soil itſelf does not paſs, yet a ſufficient Nutriment out of 
the Earth for the Vegetation of the Trees, is granted. R. 11 Cg. 49. 6. 

And, if there be a Grant to any one, and his Heirs, he has an Inheritance 
in the Trees, without Livery. 11 Co. 49. 6. 

I Tenant in Tail grant T rees, they go to the Grantee, and his Executors] 
11 Co. 50. 

But, RY the Tenant in Tail die before Severance, the Grantee cannot after. 
wards take them. 11 Co. 50. 4. 

I Tenant in Fee leaſe, excepting the Trees, and afterwards grant the Trees 
to the Leſſee; they are not re-annexed to the Inheritance, 145 the Leſſee 
has an abſolute Property in them. R. 4 Co. 63. 6. 

If he leaſe, excepting Trees; he has Power to ſhew them to a Buyer, 

to cut, and carry away. R. 1 1 Co. 52. 4. 
If he excepts Trees, but only the Loppings to his Wife; the Wife ſhall 
have the Loppings of all the Trees there. R. Jon. 376. 
Leſſee for Life, or Years, has only a Special Intereſt, and Property in the 
Fruit, and Shade of Timber Trees, ſo long as they are annexed to the Land. 
4 Co. 62. b. Dy. 90. U. 1 Rot. 181. 


And he has a general Property i in Hedges, Buſhes, PT Ge. which are 


not Timber. 4 Co. 62. 1 Rol. 181. 

And therefore, if the Leſſee cuts down Ss or Trees not Timber, 
the Leſſee ſhall have them. 
So, if Dotards, & c. which have no Timber in them, are thrown down 
by the Wind, &c. the Leſſee ſhall have them. Mo. 812. ' 

So, if a Man cut down Timber Trees, the Leſlee ſhall have Treſpaſs, in 
reſpect of the Loſs of his Fruit, and Shade, | 
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Tho' the Leſſor, or any one by his Licence, or Command cut them. 
11 Co. 48. . Mo. 7. Jon. 370. 

So, if an Houſe be thrown down by Tempeſt, the Leſſee may take Tim- 
ber for Repairs. 1 Rol. 181. 

So, the Leſſee 77 cut down Trees for Repairs. Vide in Pleader, (3 O. 


11.)-Waft, (D. 5 


Tho' he be 22 to take them without Aſſignment ; 'F there be no 
Aſſignment upon ' Requeſt, Lut. 1480. 

But the Leſſee cannot aſſign his Term, excepting the Trees; for he has 
an Intereſt only in Reſpect of the Land, (unleſs it be, without Im peachment 


of Waſt.) R. Al. $1, 82. Adm. Lat. 269. 


And, if the Leſſor except the Trees, the Leſſee cannot take them for 


Repairs. 
Tho? he be allowed to take them, by Aſſignment, for Repairs; yet, if 
the Leſſor does not aſſign, the Leſſee cannot take them, and if he does 


take them, he will be a Treſpaſſer. R. Lut. 1480. 


So Tenant after Poſſibility cannot grant his Eſtate, exced? the Trees. 


Per Jones, Lat. 270. 


But the General Property of Timber Trees remains in the Leſſor who 


has the Inheritance of the Land. 11 Co. 48. 


And therefore, if he grants the Trees during the Leaſe, the Grant i 18 good, 


tho' it ſhall not take Effect till the Leaſe be determined, without the Aſſent 
of the Leſſee. 11 Co. 48. 5. Cont. 4 Co. 62. 6. 


And, if the Leſſee cut down Trees, or pull down an Houſe, the Leſſor 
may take the Timber which the Leſſee does not uſe for Repairs; for when 
it is ſevered from the Land, the General Property is in the Leſſor. R. 
11 Co. 81. 6. R. 4 Co. 62. . 62. a. 

So, if the Trees, or Houſe be thrown down by Tempeſt, the Leſſor may 


take them, or maintain Trover for them. R. 11 Co. 81.6. R. 4 Co. 63. . 


So, if they are cut down by a Stranger, or otherwiſe ſevered from the 
Land. 11 Co. 81. 3. R. per three J. Cro. Car. 242. Jon. 255. 
If he in Reverſion cut, and ſell with the Aſſent of the Tenant for Life, 


being a Recuſant, he ſhall have the Money, not the King. R. 1 Bul. 133. 


So, if a Diſſeiſor cut down Trees, Cc. the Diſſeiſee, after Re- entry, ſhall 
have Treſpaſs ; for he reveſts the Freehold in himſelf ab initio. 1 I Co. 
51. 4. 

And tho' he ſhall not have Treſpaſs againſt the Feoffee, or Leſſee « the 
Diſſeiſor, who come in by Title, or againſt a ſecond Diſſeiſor; yet, if ſuch 
Feoffee, Leſſee, or ſecond Diſſeiſor cut down Trees, Sc. the Diſſeiſee, after 


his Re- entry, ſhall have Trover ; for the Property is re-continued to him. 


I1 Co. 51.6. 

Tho' the Feoffee, Leſke, Sc. had fold, or carried them off from the 
Land ; for that does not alter the Property. 11 Co. 51.6. 

So, if Tenant by the Curteſy, or in Dower, cut down Trees, &c. he in 
Reverſion, or Remainder may take them, or maintain Trover for them. 
4 Co. 63.4. II Co. 82. a. | 

So, if Tenant after Poflibility, Sc. 4 2 63. 4. R. Cont. 1 Rol. 184. 

So, if Tenant for Life, Remainder for Life, cut down Trees, Ec. he in 
the Reverſion ſhall take them, or ſhall have Tycver for the Trees, tho' he 
cannot have Waſt during the ſame Remainder. R. Al. 81. 

So the Leſſor may take, or maintain Trover for the Bark of the Trees 
cut. R. Cro. Car. 242. Jon. 435. 

Tho' the Trees are converted to Boards, Cc. for the Principal Subſtance 


remains. R. Mo. 19, 20. 
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Tho' 
terwards. R. Al. 82. 

Tho' the Leſſor does not ſeize the Trees before the Action commenced. 
R. Al. 82. 

Yet, if there be a Leſſee for Life, or Years, without Impeachment of 
Waſt, he has an Intereſt, and Property in Timber Trees, &c. and may 
cut them down, and convert them to his own Uſe. Cp. L. 220. 4. R. Mo. 
N. 1 Co. 82. b. 

So, if Trees are thrown down, or the Houſe proſtrated by Tempeſt, the 
Leſſee without Impeachment of Waſt may take them ; for the intire Pro- 


perty is in him, when the Trees are ſevered from the Inheritance by the Act 


of the Party, or of the Law. R. 11 Co. 84.4. 1 Rol. 183, 4. 


And, if the Leſſor afterwards ſell the Trees, and the Leſſee without 


Impeachment cut them down, the Vendee cannot have Trover for them ; 
for the Sale was void againſt the Leſſee. Semb. Cro. Car. 274. 


So, if a Stranger cut down the Trees, the Leſſee without Impeach- 


ment may have them, or maintain Treſpaſs, or 7. rover for them. Cont. 
4 Go. 03. 6. dec. 1 Rei. 182. 

So Leſſee without Impeachment may aſſign his Term, excepting the 
Trees. R. AM. $2. Lat. 270. 

So he may make a Leaſe, except the Trees. Vide Lat. 2 70. 

So may Tenant after Poſſibility. Semb. Lat. 270. | 
But a Leſſee without Impeachment has not an abſolute Property in the 


Trees ; for, if he does not cut them down during his Term, he ſhall not 


have them, but the Leſſor ſhall have _ as annexed to the Freehold. 
1 Rol. 182. Lat. pm | 


Bona Confiſcata; &c. 
Vide Waife, (D.) 


Bona Felonum. 
Vide Waife, (C.) 


Bona rusitwanum. et in Exigend' Poſitoꝛum. 
Vide Waiſe, (B.) 


Bona Hotabilia. 
Vide Adminiſtrator, (B. 4.) 


41 4 4-8 -£ 
Vide Poligamy, in Juſtices, (S. 5.) 
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they are carried away, or converted at the Time of cutting, or af- 
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Bill of Appeal. 
Vide Appeal, (G. 4.) 
Bill by Way of Appeal. 
Vide Chancery, (2 O. 2.) 


Certiorari Bill. 
Vide Chancery (2 1 


Bill in Chancery. 
2 Chancery, (E. „, 2.—F —G, —M.—Y. 6.—2N. 1, wo. 


Bill of Credit. 
7 ide Merchant, (F. 3.) 


Bill foz Diſcovery. 
Vide Chancery, (2 G. 3.— 3 1 0 


Bill in Equity foꝛ Tithes. 
Vide Chancery, (3 C.) — Diſmes, (M. 14.) 


Bill; When Evidence. 
V. * . (C. 2) | 


Bill of Exchange. 


E "PA Action 2 the Caſe upon Aſſumpſit, (A. 2.)—M erchant, 
(F. 4, &c.) 


Bill Obligatoꝛv. 
Vide Merchant, (F. 2.) — Obligation, (D.) 


D ziginal 


Oꝛiginal Bill. 
Vide Chancery, (V. 6.—2 N. 1, &c.) 


Will in Parliament. 
Vide Parliament, (G. 11, &c.) ü 


Bill of Review. 
Vide Chancery, (G ) 


Bill of Revivoz, : 
* ide Chancery, (F.) 


Single Bill. 
” 2 Obligation, ; wy 


TL EH Se 


Vide Certificate, (A. I, &c.) — Ecclefraf 92 Parſon, 4,48 » Þ 
— Eſpliſe, (H. 11.) — Ireland, (E. J— Pleader, ( (3 I. 12 oy 
— Vitor, (A. 8.) | 


= 


B O D Y. 0 4 I T 1 C K. 
Vide Capacity, (A. 2.—B. 5 )- — Franchi fer, ( F. 1, &c.) 


BONA NOTABILIA 
Vide Adminiſtrator, (B. 4.) . 


F 


Vide Chancery; (4 D. 1, &c.) — Condition, (A. 5 77 8.) 
— Obligation. — Pleader, (2 G. 12.— 2 W. 9. 16, &c. 46.) 


B OTTO M R E E. 
Vide Merchant, (E. 4. 
Vor. I, „ BRE ACH. 


B . E A C H. 


Breach of an Award. 
Vide Arhitrament, (G. —H.—I. 5, 6.) 


Breach of a Condition, 


Vide Condition, (M. 1, &c.— N.. n, &c, —S. 1, 2,) — 
Chancery, * Q. 2, &c.) = 


Beach of Covenant. 
J. 2 Groen, * I, &c. . Phader, . 145 &c. ) 


Breach of Faith. 
1 15 e 0 G. 1 13. Y 


Breach of the Peace, 
Vide Juſbices * «he Peach, ( B. 4; &c. 130 _ * * ) 


{ont Beach of Puilon, _ 
Vide | Dſcape —Impriſonment, (M. 3 )— Fufbices, Q— 
— 1 8. 8 Reſcous, 


| Breach of a 'Recogniſance, 
Vide Bail, (0.—P.) 


Beach of Truſt. 
Vide Chancery, (4 W. 25, 850.0 


Atlignment of a Breach, 
4 ide Fader (G. +4 6 65.—F. 14% 150 


6 
Aſlile. and Alay of Bzead, 


4 * 2 Co Bas iy 10 ) — Leet, * 8.) 
e 1 \ | BRETF. 
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(A) The. ſeveral S02ts-of Writs. 


B R E VE, ficut Regula Juris, breviter Rem enarrat, intentionem tamen 
| Enarrantis plane exprimit. ' Co. L. 73. b. 


Writs are either Original, or Judicial. Co. L. 73. 6. 


As to Meſne, or Judicial Proceſs, Vide in Proceſs. Vide in Execution. 


And Proceſs by Writ may be upon an Infictment, or Iiformation in 
Criminal Caſes. 2 Inst. 40. 


As well as in Actions Real, Perſonal, or Mixt. 2 Inft. 40. 

So ſome Writs are in the Nature of a Commiſſion. | 
As, a Writ of Error, or Falſe Judgment. 2 Inſt. 40. 5 
A Writ for Election of Knights of the Shire for Parliament 2 Inſt. 40. 


Or, for Election of a Verderor, or Coroner. 2 Inf. 40. 
Or, for his Diſcharge. 2 Ioft. 40. 


A Writ of Juſticies. 2 Inft. 40. 

De Ventre inſpiciendo. 2 Inſt. 40. 

De Viis & Venellis mundandis. 2 . 40. 
De Securitate Pacis. 2 Inft. 40. 


A Writ of Aſſociation, Si non omnes, &c. 2 Inft. 


So, ſome Writs are Extrajudicial, and Ny: AL, a Writ for ſum- 
moning a Peer to Parliament. 2 Iſt. 


40. 
Or, for ſummoning one to be Chief Juſtice of B. R. 2 Inſt. 40. 


Or, for taking the Degree of a Serjeant at Law. 2 if, *. - 
A Conge d'Ehre a Biſhop. 2 Inft. 40. 


A Writ de Reſtitutione Spiritualium. 2 Inft. 40. 
A Writ of Livery. 2 Inf. 40. 


A Writ of Protection. 2 Inf. 40. 
So, Writs .in the Negative : As, de non te Tn 2 ſis S& Furatis, | 
2 Inft. ö | | 


Duod ne exeat Regnum. 2 Infl. 


In all Actions the King's Weit ſhall be allowed ex debito Fuſtitie, 
2 Inſt. 40. 


And, as it was eſtabliſhed by Parliament originally, it cannot * Franged 
without Authority of Parliament. 2 Inf. 40. 


All Writs ought " iſſue under the Great Seal, and in the King's 8 Name. 
Vide Proceſs, (A. 2, 


A Writ, NE ſhall be directed to the Sheriff, or Ces 2 50. 41. 
But it may be directed to the Party himſelf. 2 If. 41. 


For more, concerning the various Sorts of baba Þ Vide ther ceſpectire 
Titles, 


Þ RR 1 BB EB R—X 
Vide Officer, (I.) — Parliament, (G. "= 
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Vide Chimin, (B. r, &c.)— Uſes, (N. 4.) 


__— Bringing MONEY into Court. 
_ a fe AS; 
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I EE. 8 Vide Chancery, (3 Z. 8.) — Officer, (A. 2.)— Uſury, 
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= e Vide Merchant, (C.) 
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4 7. Vide Juſtices, (8. 4.— V. 13.) 


1 B UR GAG E TENURE. 
; Vide Burrough, (E.) 
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= — Vide Burrough, (D.) 
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5 : Vide Feftices, (P. 2, hs. V. 7.) 
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1 U R R O u G H. 


A) Burtngd:; ; What hail be. 


BHO imports an antient Town of principal Note, and which 
enjoys particular Privileges. | Lit. ſ. 164. Co. L. 15 Brady s Treat. 
of Burroughs 2, 3. 

Every City is a Burrough, but every Burrough is not a City. Cv. L. 109. 

Every Burrough ſends Burgeſſes to Parliament; and therefore, no Town 
ſhall now be called a Burrough, which does not ſend Burgeſſes to Parlia- 
ment. Lit. ſ. 164. Co. L. 108, 9. The Writ of Summons commands, 
Quod de quolibet Burgo duos Burger;fes eligi facias, &c. and the antient Return 
was, Non ſunt alii Burgi, &c. But Brady ſays, that Towns in Antient 


Demeſue which ſent Burgeſſes to Parliament, were yet not Burroughs. 


Brady's Treat. of Burroughs 36. 


So, Burgus is uſed promiſcu?. 2 
A Burrough might be within a Seigniory of the CY or of another 


8 Lord Spiritual, or Temporal. . 


Some Burroughs are incorporate, and ſome not incor orate, Co. L. 108.6. 
Heb. 1 5. But Coke ſays, that it was there Reſolved, that Burroughs cannot 
take Privilege, unleſs they are „ 12 Co. 121. 


(B) City; What ſhall be. 


City is a Burrough incorporate, in which there i is, or was a a Biſhop 
within Time of Memory. Co. L. 109. 6. 


Yet Weſtminſter is a City, tho' not incorporated. | 
So Cambridge, Leiceſter, &c. were antiently called Cities, tho there 


never was any Biſhop there. Co. L. 109. 5. Brady's Pref. to the Treat. of 


Burroughs. 


And a City was promiſcuouſly called Villa, or Villata. Mad. Firms 
Burgi 2. | 


0 Cittzen. 


8 to the Election of Citizens to Parliament, Vide in Parliament, 
(D. 6, we 


(D) Burgeſs. 


N to Burgeſſ:s elected to Parliament, and the Manner of the Eledtion 
| Vide in Parliament, (D. 7, &c.) 


How one ſhall be elected a Burgeſs, and what he muſt do after his 
Election, and how disfranchiſed. Vide in Franchiſes, 2 20, &c.) 


— 


Vor. I. „ 1 E) Tenure 
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©) Tenure in ; Burgage. 


I 1. antient t Bucronghy, all, having Tenements there, uſually held of the 
King by Rent, WO? is a 1 N tho' called Tenure i in Burgage. 
Lit, 8. 162. 0 


Burrough Court. 
Vide Courts, (P. 1, &c.) 
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BURROUGH ENGLISH 


* Burrough Engliſh. 


BY the Cuſtm | in ſome Burroughs, the youngeſt Son ſhall inherit all the 
LI Tenements within the ſame Burrough, as Heir to his Father ; and this 


is called Burrough Engliſh. Lit. J. 165. 


And this Cuſtom is very reaſonable ; r the youngeſt is leaſt 1 to help 
himſelf. Lit. ſ. 211. 


And it ſhall be in the ſame Manner i in Copyholds, as in Freehold. R, 
Cro. Car. 411. | 
And where the Cuſtom nds to Land, it ſhall extend to a Rent 11 5 
ſuing out of the Land. 1 Sal. 244. R. 2 Lev. 87. 

If ſuch Land be demiſed to 4 and his Heirs pur auter Vie, e, it ſhall go 
to the youngeſt Son. 2 Ver. 226. 

So, by Cuſtom, the youngeſt Brother ſhall inherit. Co, L. 140. B. 11 10.6. 

Or the youngeſt Daughter. ſhall inherit alone. Co. L. 140. b. 

So, the youngeſt Son, if he be not of the Half Blood. 2 L. 140. 6. 

So, by Cuſtom, the eldeſt Daughter alone may inherit, Co. L. 140.6. 


Cro. Car. 484. 


But theſe Cuſtoms ſhall be taken ſtrictly: And therefore, the Cuſtom of 
Burrough Engliſb does not extend to he youngeſt Brother, without a 
ſpecial Cuſtom. 2 Cro. 198. Cro. Car. 411. 1 Rol. 623. I. 42. 
: Nor, a Cuſtom for the youngeſt Brother, Daughter, Siſter, &c. extend to 


an Aunt, Cc. 1 Rol. 623. J. 40. 4 Leo. 242. Codb. 166. 


Or, a Niece. 4 Leo. 242. | 
So, if there be a Cuſtom, that 2 Deſcent ſhall be to the youngeſt Son, 


and he dies in the Life of bis Father ; the Deſcent ſhall not go to his Iflue, 


without a ſpecial Cuſtom. Court divided Jon. 362. R. Cont. 1 Sal. 243- 


Mod. Ca. 120. Vide infra. 


So, if the Father die, and afterwards the youngeſt Son dies without 1{- 


ſue before Entry; it ſhall not deſcend to his youngeſt, but to his eldeſt 


Brother. Dub. Fon. 362. But it would have been clear, if the youngeſt 
Son had entred. Bid. 


4 So, 


. 
> 


B UR ROUGH ENGLISH. 
80, if the Father die, and the youngeſt Son enter, and afterwards a 
younger Son is born, he ſhall not enter; for the Cuſtom ſhall take Effect in 
him, who was youngeſt at the Death of the Father. Dub. Jon. 362. 
Cro. Car. 412. Inclined Cont. Sal. 244. 

So, if A. be Tenant for Life, the Reverſion to B. who has three Sons, 
and dies, and the youngeſt Son dies in the Life of 4. the Deſcent ſhall be 
to the eldeſt Brother, and not to the Middle. Dub. Jon. 362. Cro. Car. 
412. Semb. Cont. 1 Sal. 243, 4. Mod. Ca. 120. Vide infra. 

Lands of the Nature of Burrough Engliſh, in other Reſpects uſually pur- 
ſue the Courſe of the Common Law ; And therefore, a Tenant of ſuch Land 
ſhall have Error, Attaint, Sc. Ton. 361. 

Shall have a Formedon for the Lands in Tail. Jon. 361. 

Shall be vouched; charged for the Debt of his Anceſtor, Cc. Jon. 301 I. 

Shall have his Age. Jon. 361, 1 Sal. 243. Mod. Ca. 122. 

So, he may vouch. Jon. 361. 

So, the Deſcent ſhall generally be governed by the Rules of the Common 


Law: And therefore, if Tenant of Lands of the Nature of Burrough Engliſh ' 


be ſeized in Tail male, the Deſcent ſhall be to the youngeſt Son. Co. L. 
a 

So, if ſuch Land be given to A. and his Heirs, for the Life of B. and 
A. dies, his youngeſt Son ſhall take. Co. L. 110. 6. 1 Sal. 244. K. 
2 Lev, 1 


If * Ba. be a Surrender to A. and his Heirs, who dies before Aminen 


his youngeſt Son ſhall have it. R. 1 Mod. 102. Cont. 1 Sal. 243. where 
the Cuſtom was found ſpecially, that if A. die ſeized, it ſhall deſcend to 


his youngeſt Son, but acc. if it was found to be Burrough Engliſh. 


If Tenant in Burrough Engliſh has a Son by one Yentre, and a Son and 


Daughter by another, and dies, and the youngeſt Son enters, and dies, the 
Daughter ſhall have it ; for there ſhall be a Poſſeſſio fratris. Ton. 361. 
If he has three Sons, and ſettles his Eſtate to himſelf and his Wife for 
Life, Remainder to his Right Heirs, and dies; the Reverſion deſcends to the 
| youngeſt Son, R. Jon. 361. Cro. Car. 411 
If the youngeſt Son dies, and he afterwards purchaſes Land of the Na- 
ture of Burrough Engliſh, it ſhall deſcend to the Son, or Daughter of the 
youngeſt. R. 1 Sal. 243. Med. Ca. 120. 


If Tenant in Burrough Engliſh be diſſeiſed, his youngeſt Son ſhall enter. 


I Sal. 243. 

So, if by Cuſtom, if there be no Heir Male, the Deſcent be to the eldeſt 
Daughter, and, if no Daughter, to the eldeſt Siſter, and, if no Siſter, to the 
eldeſt Couſin ; if the eldeſt Daughter die in the Life of her F ather leaving 


a Daughter, ſhe ſhall have it within the Cuſtom, by Deſcent from be 
| Grandfather. R. 1 Rol. 623. J. 


But the youngeſt Son, being Hei by the Cuſtom, ſhall not be bound 5 


by the Warranty of his Anceſtor - for that deſcends to the Heir at the 
Common Law. Jon. 361. 


2 on vouch upon a Warranty made to the Father, and his Heirs, 
Jon. 3 


361. 


So a particular Cuſtom may make a a Variance from ms general e 
Jon. 30 1. 


B Y LA W. 


4 if. a Deſcent be to the youngeſt Son, who has no Son, or but one, the | 
1 Cuſtom ſhall be ſuſpended, till there be a younger Son in Ee. R. Fon, 
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WW) By Whom it may be made. 


Corporation may make By-Laws, wide! an expreſs Power by their 
Charter to make them. R. 10 Co. 31.0. R. Hob. 211. Per Holt, 
F. T2598. 13 W. 3. Vide Mo. 579, 584. R. 5 Mod. 439. 1 Sal. 142, 


A 


Garth 482, 


And ſuch Power a Corporation has, tho' it be erected within Memory, 
Cont, Mo. 869, Acc. Mo. 584. 

Tho! it be erected for a particular Cauſe ; as, for Regulation of Naviga- 
tion, Trade, Charity, Sc. As, the Trinity Houſe. Dub. 2 Jon. 145. 
= 5 to make a By-Law may be alledged 1 in an antient City, or 

rou 

So, oe an Upland Town, which is neither City or Borough, to make a 
By-Law for Repair of the Church, the Good Ordering of a Common, or 


| ſuch like Thing. Co. L. 110. 6. R. Cro. Car. 498. Adm. Hob. 212. 


So, by Cuſtom, the Tenants of a Manor may make By-Laws for the 
Good Order of the Tenants. 1 Rol. 366. . 35. Me. 7 J Adam. Hob. | 
212. 

So may the Homage. Adm. 1 2 366. J. 16. Dy. 5 R. 1 Ro, 
365. J. 35. 

So, Reſiants in a Leet. Mo. 579, 584. 

And a Leet, by Cuſtom, may make a By-Law for Good Ordering of a 
Common. R. Cart. 179. 

So, for Huſbandry, or Trade. Per Lea, C. J. Pal. 396. 

So every Town has Power to make By-Laws, Ee ſpecial Cuſtom, 
for the Publick Good: As, for Repair of a Church, Highway, &c. R. 
5 Co. 63. 4. | 

And in ſuch Caſes the major Part binds the others. 5 Co. 53. 4. 5 Leo. 


265. Dal. 103. Mo. 579. 


But the Inhabitants of a Town cannot, without a Cuſtom, make By-Laws 


for their private Advantage; as, for the Good Ordering of a Common, &c. 
K. 5 C. 63. 4. 


And where they can, the major Part does not bind the others, except 
where the Cuſtom warrants that alſo. R. 5 Co. 63. a. | 
So the Tenants of a Manor, Homage, &c. cannot make By-Laws, with- 


out a Cuſtom, R. Sav. 74. 


So a Cuſtom, that the Steward, with the Conſent of the Homage, may 


make them, is not good ; for the Homage ought to do it. R. 3 Lev. 49. 


(B. 1.) What ſhall be a Good By-Law. 


'VERY By-Law muſt be Legi, Fidei, Rationi conſona. 8 Co. 126. 
And, if it be lawful and reaſonable, it will be good, tho' it be not 
confirmed, or allowed according to the St. 19 H. 7. 7. R. 5 Co. 63.6. 
1 Rol. 363. J. 35. Vide Poſt, (C. „ 


4 | So, 


1 
if 
Wk 
© 
51 
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| ©" So, if it appears to the Court to be reaſonable, it is ſufficient, tho it be 
| Hot averred to be ſo by Pleading. 8 Co. 126. 6. 

So it may be reaſonable, tho* the Penalty be to be paid to thoſe who 
| make the By-Law. R. 1 Sal. 397. 


So, generally, it ſhall be reaſonable, if it be for the Publick Good of 
the Corporation. Carth, 4.82. 


(B. 2.) For Regulation of a Man's Right. 


As, a By-Law, that no Commoner ſhall put his Sheep in ſach a Part of the 
Common; for he is not reſtrained for all Beaſts, nor as to the Sheep, for 
the whole Common. R. 1 Rol. 365. I. 25. Cro. Car. 497. | 
Or, that he ſhall not put Bealts upon the Common till ſuch a Day. 
"Ko 200; &. 30. 
Or, till the Farmer of the Rectory chere ring the Bell; for he is an in- 
different Perſon. R. 1 Rol. 366. J. 20. Dy. 322. a. 
$o a By-Law for avoiding Confuſion in Popular Elections, that the 
Mayor, or Aldermen, &c. ſhall be elected by a ſelect N umber, is good, 
R, 4 Co. 78. 4. 3 Bal. „ 
So, a By-Law, that no one, not born in ſuch a Town, or an Inhabitant 
there for three Years, ſhall be allowed to inhabit there, without a Teſtimonial 
of his Good Behaviour. Hard. 56, 
8o a By-Law, that every one, choſen Sheriff of Londen, mall ſerve, un- 
leſs he ſwears at the next Huſtings, that his Subſtance is not of the Value of 
10, oo0 J. and brings fix Witneſſes, to be allowed by the Mayor and Al- 
* dermen; that they believe him, is good; for he ought to ſerve de Jure, 
When he is choſen; and therefore, the By-Law is in Eaſe of him, R. 
bring 11 V. 3. B. R. e. 5 Mod. 441. 1 Sah 142. 


(B. 3 . or, 5, e of Trade: 


5 Co. 63. Mo. 580. 
That ſuch a Baker bake White Bread only, ſuch an one only Brown. 
Hard. 56. 2 Rol. 39 r. 


to Plaiſterers. R. 2 Rol. 391, Pal. 396. 
Not, Archers make Bows, or, Bowyers, Atrows. 2 Rol. 39 . 


2 Rol. 3 


4 cence from Chrif's Hoſpital, is good. 4 Mod. 228, 229. Cant. R. 1 Rel, 
364. J. 25. R. acc. Ray. 288, 324, 328. 1 Sia. 284. 
Or, Hackney Coaches. Dub. Nee 
That no Silk-Throwſter uſe more than ſo many 8 * in a Week. 
KR. 1 Lev. 229. 


That no one ſhall be a Broker, unleſs he be licenſed and ſworn. Ray. 
294. 


. 7 | That 


That W do not plaiſter with Lime and Hatr which is proper 


80 a By-Law to reftrain the Number of Carts in London, without Li- 
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And therefore, a By-Law, made only for the Regulation. of any one in Vide Po, 
the Uſe, or Exerciſe of that which he has a Right to do, will be good: C. 4) 


ciept. R. 1 Rol. 365. I. 20. "Vide 5.4 
That no one ſell his Cloth before it be ſearched at Blockwel Ha l. " a 


That Coblers do not make Boots or Boes, which belong to Shoemakers: I 


; 1 at 
4 # F * 
9 5 ies 4 | 


* 


* 
ES 


if founded upon the Charter only: 


125. 4. - Court 4 Cart. 69, 115. 


Courts, when the Term was hel 
5 64. 4. 


Burrough. D. Me. 


Freetnen, 
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That none ſhall take for Joyrnayman any one not be of Londen. Hard. 
: That none ſhall unlade Coals out of a Barge, if he be not of the Porters 
Company. Semb. 3 Mod. 193. 

So, where a Power to make By-Laws i is confirmed by Parliament, or 
warranted by Preſcription, a By-Law will be good, which ada not be ſo, 


And therefore, a By-Law in London, 


that no one, not free of the City, ſhall uſe a Trade 'by Retail there, will be 


good; for the Cuſtoms of London are confirmed by Parliament. R. 8 Cv, 


I2 

That 8 be allowed as an Hawker in London without Licence, 
Tc. Ray. 29 

That no one © cal uſe a Trade in a bang, not free chere, where the 
By-Law is founded upon a Cuſtom to ſuch Intent, tho! the Cuſtom be not 
5 by Parliament. Adm. Lut. 564. Adm. Godb. 2 54. 8 C. 


(3. 4.) Tho a Charge be impoſed. | 


So, tho' a By-Law impoſe a reaſonable Charge, it will be good, when 
he who pays it has a Benefit by the By-Law : As, if there be a By-Law, 


that every Burgeſs in St. Albar' $ 17 4 a * ht 17 building of the 
Semb. 1 Rol. 363. . 50. 5 C. 


Or, for Cleaning the Burrough upon the coming of the Jud ges. Adm. 


Nb. 580. 


Or, for his Proportion of Pontage, Murage, Ge. to be paid 1 the 
200. 
So a By-Law, that a Burgeſs ſhall make a Feaſt at his Election „is good. 
R. 2 1 . 
one, admitted to the Livery i in. the Vintner s Com pany, pay 
TH 133. T's when the Cuſtom warrants the Payment of a reaſonable Sum, 
or the Dignity, and Charges of the N R. Ray. 446. Semb. 


1 Sal. 349. i 319. 


5. Tho chere be no N otice. 


4587 a 1 = be good, tho? no Notice of it be given to the Party: 
if there be a By-Law at the Court of a Manor, Notice is not neceſſary; 
E the Tenants of the Manor ſhall be intended to be conuſant. R. 
Cro. Car. 498. 1 Rol. 365. J. 50. - 
A By-Law, that a Sheriff, choſen for London, ſhall forfeit 4007. upon 
Refuſal, unleſs he ſwears at the next Huſting, that he is not worth 10, ooo]. 
Fc. Notice need not be given of the Election; for every Freeman opght to 
take Notice, R. 5 Mod. 442. 1 Sal. 142. 'Carth. 484. 
Thoꝰ the Fg only attend the Election; for r they repreſent the 
1 Sal. 142. 


£ 
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(<0 | What ſhall not be a Good By-Law. 


0 r.) If it be not allowed by the St. 19 H. 7. 


UT by the Se. 1 5 H. 6. 6. A Corporation ſhall not make an Or- 
dinance to the Diminution, or Diſheriſon of the Franchiſes of the King, 

or others, contrary to the Common Profit; or an Ordinance of Charge: 
But that is now expired. 1 Rol. 363. J. 10. 

So, by the St. 19 H. 7. 7. No Otdinance ſhall be made to the Dimi- 
nution, or Diſheriſon of the Prærogative of the King, or of others, or a- 
gainſt the Common Profit, or to reſtrain a Suit to the King, unleſs it be 
approved by the Chancellor, Treaſurer, two Chief Juſtices, or | three of 
them, or both the Juſtices of Aſſiſe, on Pain of 40/. 

But this Stat. extends only to Guilds, Fraternities, &c, not to Cities, 
Burroughs, &c. Per Att. Quo W. 44. 
 - Go an Ordinance, not allowed according to the Sr. 1 947. 7. B not 
void; but it cannot be executed without being ſubject to the dl of the 


Stat. 1 Rol. 63. J. 37. Per Att. Quo W. 44. R. 11 Go, 54. Vide 
2 ” i) 


(C. 2.) If it extends to a Stranger: 


80 a 8 without Authority of Parliament, or an n exprels 
Preſcription, cannot make a By-Law which mall bind a Stranger. Fer. 
Curiam, 2 Vent. 33. 

And therefore, a By-Law by the Univerſity of Oxford, that every one, 
 privilegiatus vel non privilegiatus, found in the Street after nine at Night, 

without a reaſonable Excuſe, ſhall forfeit 405. does not bind the Townſ= 

men. Semb. 2 Vent. 33. 

So a By-Law, that any Perſon elected into an Office, who refuſes, ſhall 

forfeit 10/, will be void ; for thereby a Stranger elected ſhall forfeit. X. 
3 Lev. 2 


294. 
And tho' the Words are, duly elected. and the Perſon elected Was a Bur- 
gels, it will not be cured. R. 3 Lev. 294. 

So a By-Law, by the Homage, or Tenants of a Manor, does not ex- 
tend to Fern who do not hold of the Manor. 1 Rol. 366, 4. 36. R. 
Sau. 74. 

80 85 By-Law by the Corporation of Butchers, chat no one ſhall ſell 
Veal within the City, unleſs the Kidneys are drefled as the Kidneys of Sheep, 
is void, as to a Stranger. R. 1 Bul. 1 1. 

S0 a By-Law by the Corporation of Trinity-Hoſe, that every Mariner, 
within 24 Hours after Anchorage in the Thames, put his Gunpowder on 
Shore, does not bind; becauſe the Corporation has no Juriſdiction upon 
the Thames, &c. Semb. 2 Jon. 145. 

So a By-Law by the Corporation of Horners, that none of the 

buy Horns within 24 Miles of London, but of two Perſons 1 them ap ny 
is void; for they have not JuriſdiQion within 24 Miles. R. 3 po 159. 
85 By-Law in London, that no one, coming to the ber of London, 
mal uſe any other than a City Porter. R. 1 Sal. 143. 

A By-Law in Exeter, that no Perſon, not being a Brother of the Society 
of Cordwainers there, ſhall uſe the Trade of a Shoemaker, &c. within the 
City, or County of Exeter. Bridg. 139. 


1 „ 


i © IR Fide Ante, 
; (B. 3.) 
Vide Trade, 
(D. 2.) 
N 


620 . 
15 
o 


3 Sy ado ArW 


But, If a Fraternity, Ge. be Awed to take Men of another Trade, or 
Strangers, into their Fraternity, a By-Law by them binds all of the Frater- 


nity, tha Strangers to the Myſtery. My. 579, 586. 
80 a By-Law by a Corporation, &c. binds a Stranger within their Pre- 


cinct: As, : By-Law for the Regulation' of Common by the Tenants of a 


Manor, binds a Stranger within the Precin& of the Manor. * Hob. 212. 


Serb. Cart. 179. I Sal. 193. 
80 a By-Law i in Londen, that no Sm L or Stranger, ſell Cloth within 


the City, before it be ſearched at Blackwell-Hall, is good againſt a Stranger; 


— it is for an Offence within the City, R. 5 Co. 63. 6. 
So a By-Law, that a Man, elected Sheriff of Links and Middleſex at 

Guildhall, forfeit, &c. if he refuſe the Office, i is good, tho' Middleſex be out 
of London; for the Office, and Election is there, R. m B.R. Trin. 
11 V. 3. Fanacher. 5 Mod. 444. 

So, where a By-Lay is made for Prevention of Fraud, .or Corruption, 2 
Stranger ſhall be bound. Semb. 1 Bul. 12. 

As, that every Foreigner, who ſells Goods uſually ſold by Weight within 
Londan, hall carry them to be weighed by the King's Beam, maintained by 
the Guy. R. 1 Lev, 15. 


(0. 30 5 12 Reſtraint of Trade. 
By the SF. 3 K. * B.A By-Law i in Londen, that no N mal 


ſell a aig 1 a Fair, or Market out of the City, was annulled. I Rol. 


os dhe the Se. 12 H. 7 A By-Law by the Merchant Advintorers, that 


none ſell, or buy in 2 Dominion of the Duke of Burgundy, without their 
Lies, W annulled. 1 Rol. 363. J. 30. 


80 2 By- aw is void, that no one uſe his Trade in ſuch a 3 who | 
wes not n there at the ſame Trade. R. Mp. 869. R. 1 Rol. 364. 

J. 20. 211. 

; Oc, ee . prentice chere uſe his Trade, *till ſeven Years afterwards. 
12. 

. bw 6 Aan not uſe his Trade there without the Allowance of the Cor- 
banden? of Taylors, or three of the Maſter and Wardens, or Proof that he 
wm an Apprentice; for it does not appear, what Proof will be required, 

abs hay * be a Prohibition. R. 1 Rol. 304. J. 45. 11 C. 
5 uy pf zodb. 253, Adm. Hob. 211. 
u he an — pe a rae in London, _— he be free of ſuch a Com- 
fer a Liberty of any Company. R. 5 Mod. 104, &c, . | 
EY 12 not uſe a Trade in a City, KO * Sc. unleſs he be free 
there is no Cuſtom for it. R. Ee 564. R. where the Cor- 


Parton w made within Time of Memory. 8 Go. 125. 4. Adm. Godb. 


95 a. By-Lawe i Is wid, That no Merchant-Taylor put his Cloths to be 
dreſſed but to Clothworkers of the ſame . r this amounts to a 


Meng. R. 1, Rab. 364. *%, 11 Co. 86. 


12 t he put one Cloths to them, R. . 587, IT 
> oy Law, that one ſhall not ſell any Sand, except a he takes out 


| of 2 . is void. Ray. 293. Gadb. 106. 


e af mu. 2 Ae. 94 5 
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EE, 3 (C. 4.) In 
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(C. 4.) In Reſtraint of a Right. 


80 a By-Law, for the total Reſtraint of one's Right, will be void : As, if Vide Ante, 
a Man 4 debarred the Uſe of his Land. R. Sav. Ys © +, W329) 


If a Commoner be excluded from the Common. 3 Leo. 264. 


80 a By-Law, that a Commoner ſhall put no Steer upon the Common 
above a Year old, is void. 
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(C. 5.) To o charge the Subject. 


By the St. 34 Ed. 1. de Tallagio non concedendo, No Tallage, or Aig) 7 * Arte. 
ſhall be laid, or levied in our Realm by Us, or Our Heirs, without the (B. + 
Aſſent of the Biſhops, Barons, Knights, and other Free-Men of our Realm | 

Vide in Parliament, (H. 9, Cc. 

And therefore, every Charge, levied upon the People without Aſſent of 
Parliament, will be void. 2 Int. 60, 61. 

If a By-Law impoſe a Charge, without an apparent Benefit to the Party, 
it will be void: As, a By-Law, that all coming to Market pay 64. per Cart, 

&c. for ſtanding there. Semb. in Quo W. per Treby 29. per Att. 42. 

80 a By-Law, that all Carmen, who are licenſed in London, pay 205. for 
a Fine upon Admittance, ng 175. 6d. per Annum to an Hoſpital, Is voids 
R. Ray. 328. | 


(C. 6) If it be arab re I 
Boa By-Law, not reaſonable in any Reſp ect, will be voc. 


So a By-Law, not good, ſhall not be bowed, becauſe it is approved ac 
n to the Sr. * 7. 7. R. 11 O. 54. b. 


"TC 7.) A W 101 in Part, i is void for the Whole. 


A By-Law, being intire, if it be unreaſonable in an Particular, ſhall be 
void for the Whole: As, if the Penalty be unreaſonab . 


Or, to be levied by Im riſonment, Sale, Gc. 


Or, to be levied by Diſtreſs and Sale ; it will not be good for the Diſtreſs, 
R, 4 Few. **. 8 | 


0 what Remedy ſhall be allowed upon a _ JH 
_ By-Law, a ED 


(D. 1. By Debt, Ge. 1 


8 may — a Penalty to be recovered by Debt, &c. R. 
A 5 Co. 64.4. 1 Rol. 366. J. 46. 
So, it may ordain, that the Chamberlain of Londen ſhall have Debt for it. 
5 Co. 63. 6. 1 Rol. 366. |, 50. Mo. 403. 
So, if the By-Law does not mention how the Penalty ſhall be recovered, 
Debt lies upon . 1 Rol. 366. J. 48. 
So an Action upon the Caſe lies upon an Aſumpſit, for the Penalty of a 
By. Law. R. 2 Lev. 252. Chft got, 9oa. 
So a By-Law, that the Penalty hall be recovered only in Debt within 
the Court of the City, Sc. in which no Eſſoign, &c. is good. R. 1 Lev. 15, . . ee. . 


Vor. I. 7 e 


„ 


D. 2.) By Diſtreſs, &c. 


80 a By-Law may enact, that the Penalty ſhall be recovered, or levied by 

' Diſtreſs. 5 Co. 64. Adm. 3 Lev. 28 1. 1 Rol. 366. J. 42. 
And tho” it do not fay, what Beaſts ſhall be diſtrained, it will be good; 
for it ſhall be intended the Beaſts of the Offender. R. Dy. 322. 4. 1 Rol, 


66. J. 10. 
: But a Penalty cannot be levied by Diſtreſs, without a Preſcription to levy, 


or the expreſs Words of the By-Law, that it ſhall be ſo levied. 1 Kol. 367. 
. . 

i . Penalty cannot be | impoſed upon a T own, and levied upon a par- 
| ticular Perſon, who cannot have Contribution. R. 3 Lev. 49. 


80 a By-Law, that the Offender ſhall be disfranchiſed, oy. be good, 
P. * 412. 


(6) What not. 
(E. 1.) By Impriſonment. 


zur a By-Law, that the Party, unleſs he obey, ſhall be imprifoied, is 
void, being tontrary ts Magna Charta. R. 5 Co. 64.4. 1 Kol. 36 3. 
J. 45. R. Mo. 411. D. 8 Co. 127. . Adm. Sal. 349. Yon. 162. 
Or, that he ſhall forfeit 405. and for N an payment ſhall be impriſoned. 
* wy) 364. J. 5. 
But, by Cuſtom, a Corporation may have Power to commit, tho' not by 


Charter, or. By-Law. 1 Sal. 349. 
So, by Cuſtom, a B. y Law, With Impriſonment for W endes 


may be good. Semb. 1 4. 397. 
So, by the Cuſtom of London, one may be committed, for Refuſal to be 


mo the mw R. 2 Lev. 200. 
E. RK ) By Sale, &c. | 

So a By-Law, that a Penalty be tevied by Diſtreſs, and Sale of the Goods 
of the Offender, is void. R. & Cp. 127. 5. R. 2 Vent. 183. 3 Leu. 282. 

Thoꝰ the Officer, who levies, only diſtrains the Goods, "and does not ſell 
them. 2 Font. 183. 

So, that a Bond be given for Performance. Semb. Ray. 227. 

80 a By-Law, that the Party, unleſs he pay, ſhall forkct his Goods, is 
void. R. 8 Co. 127.6. D. 2 Vent. 183, 

Or, that his Bond, or Covenant againſt the . ſhall be void. 
Semb, Me. 411, 
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Abatement. 


BATEMENT into Land. 
Abatement of Writ. 
The Order of Pleas in Abatement: 
Plea to the Juriſdiction; =» 
Ancient Demeſne. 

In what Actions a good Plea, 2 Aries De- 
-. meſne, (F. 5, 5.) 7 
Within a County Palatine. 
Within the Cinque Ports, Ge. 
Privilege; | | 
As Peer. 
As Baron of the Cinque Ports. 
As Officer to a Court. 
As a Tinner. 
As a Minter. 
At what Time it ſhall be pleaded. 
When a jũuriſdiction ſhall be ouſted by Cog 
demanded, Vide Conuſance, in Courts, (P. 2, 
Plea to the Perſon of the air 
Villenage. 
Outlawty. 
Attainder. 
Alien born. 
Profeſſion. 
Coverture. 
Excommunication. 
Another, who ought to join, not named; 
Parcener. — 
Jointenant. 
Tenant in Common. 
Baron and Feme. 
Joint Contractor. 
Executor. 
Adminiſtrator, 
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(D. 2.) By Diſtreſs, &c. 
So a By-Law may enact, that the Penalty ſhall be — or levied by 


Diſtreſs. 5 Co. 64. Adm. 3 Lev. 281. 1 Rol. 366. J. 42. 


And tho” it do not fay, what Beaſts ſhall be diſtrained, it will be good ; 
for it ſhall be intended the Beaſts of the Offender, R. Dy. 227.4 1 R/ 
366. J. 10. 


But a Penalty cannot be levied by Diſtreſs, without a Preſcription to lery, 


or the expreſs Words of the By-Law, that it ſhall be ſo levied. 1 Rol. 367, 
* 


— 8d, a Penalty cannot be impoſed upon a Town, and levied upon a par- 


ticular Perſon, who cannot have Contribution. R. 3 Lev. 49. 


So a By-Law, that the Offender ſhall be dee, * be yok. 
P. 1 4 12. 


(0) what noe. 


(E. 1.) By Impriſonment. 


JUT a By Law, that the Party, unleſs he obey, ſhall be impriſdned, is 
void, bene dontfary ts Magna Charta. R. 5 Co. 64.9. 1 Rol. 363. 

J. 45. R. Mo. 411. D. 8 Co. 127. 6. Adm; Sal. 349. Toh. 102. 
Or, that he ſhall forfeit 405. and for Neu payment ſhall be impriſoned. 


R. 4 364. . 8. 


But, by Cuſtom, a Corporation may have Power to commit, tho not by 
Charter, or. Gs 954 1 Sal. 349. 


80, by Cuſtom, a By-Law, with Impriſonnient for Non-performance, 
may be good. Semb. 1 Sal. 397. 


So, by the Cuſtom of London, one may be committed, for Refuſal to be 
* the 1 ” R. 2 Lev. 200. 


G. 2. ) By Sale, Se. | 
So a By-Law, that a Penalty be levied by Diſtreſs, and Sale of the Goods 


of the Offender, is void. R. $ Cb. 127. 3. R. 2 Vent. 183. 3 Lev. 282. 


Tho' the Officer, who levies, only diſtrains the Goods, gf, does not ſell 
them. 2 Vent. 183. 
So, that a Bond be given for Performance. Semb. Ray. 227. 


80 a By-Law, that the Party, unleſs he pay, ſhall forfeit his Goods, is 
void. R. 8 Co. 127.6. D. 2 Vent. 183. 


Or, that his Bond, or Covenant nt againſt the Nn. ſhall be void. 
Semb. Mo, 411. 
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In what Actions a good Plea Vide Ancient De- 


meſne, (F. 5, G.) 


Within a County Palatine. — 
Within the Cinque Ports, Cc. — 
Privilege; 1 
As Peer. Es — — — 
As Baron of the Cinque Ports. 
As Officer to a Court, | — 
As a Tinner. — — 
As a Minter. — — 


At what Time it ſhall be pleaded. 


When a juriſdiction ſhall be ouſted by Cog 


demanded, Vide Conuſance, in Courts, 1 
Plea to the Perſon of the Plaintiff ; 


Villenage. . — | —— 
Outlawty. — — —— 
Attainder. — | — — 
Alien born. — — | — 
Profeſſion. — e, 
Coverture. — "pn — 
Excommunication. — ee wars 
Another, who ought to join, not 3 3 
Parcener. — — 3 
Jointenant. | — — 
'Tenarit in Common, 5 — — as 
Baron and Feme. — eee 
Joint Contractor. — — — — 
Executor. — — 3 
| Adminiſtr ator. — — — 
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1 Abatement of Writ. — — B. 1. 
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Several joined, when only one ought to ſue. 
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Reference by 


No ſuch Perſon in rerum naturd. 


Death of the Plaintiff. 


Miſnomer of the Plaintiff; 


Another, who ought to be 


Several Tenancy, 
Entire Tenancy. 


In the Name of Baptiſm. 
In Surname. 
In Name of Dignity. 
In Name of Office. 


— 
— 


In other Addition to his Name. | 

Plea to the Perſon of the Defendant ; 
Profeſſion. 
Coverture. 

Villenage. 


Parcence! 
Jointenant. 
Tenant in Common. 


Baron and Feme. 
Joint Contractor. 


Heir. ü 
Executor, or Adminiſtrator. = 
The King's Protection. 


Non-Tenure. 
Diſclaimer. Re 

Demandant himſelf ſiſed. 
Miſnomer; 
In Name of Baptiſm. 


In Surname. . 
In Name of Dignity. 


* ” "2 


— — 


joine 


e 


d, not named; 
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In Name of Office. 


Diverſity 


of Names. 


Addition to the Name; 
By the Common Law. 


-Þ 4 


By the Stat. 1 H. 5. 5; 


When neceſlary. 
When not neceſſary. 


What Addition is good; 
Of Place. 
Of Eſtate, Ds or Weg. 

Plea to the Count; 


For Inſufficiency i init; 
As, a. bad Demand. | 
By what Names, and in what Order, Lands, 
Tenements, and other Things ought to be 
demanded, Vide Fine, 25 2, &c. — 


Bis 


(3 A. 4, &c.) 
petitum. 


Demand miſtaken. 
Diſtinct Cauſes of Action. 
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Letter and F igure. 


by Page. 
14. 
14. 
15. 


15. 
15. 
16. 
16. 
17. 
18. 
18. 
18. 


19. 
19. 


20. 
22. 


22. 


Plea to the Writ; 8 pes 


2 Þ | 


No Cauſe of Action incurred. 
Default of legal Form. — 
For Variance between the Count, and the Writ. 


1 


For an apparent Fault in it; 8 
Razure, or Interlineation. — — 
Falſe Latin. — ER _ 
Omiſſion of Words, „„ 3 
Material Addition. — — — 
Want of Certainty. — 8 
Repugnancy, — — 5 


Variance between the Writ, and Record, Spe- 


clalty, GW. — — 
Between the Writ, and another Writ. 
Between the Writ, and Specialty. 
Between the Writ, and a Teſtament, &c. 


Tranſpoſition of Wards, — 

Defect of the Writ. — 
Want of Venue. — — 
Want of 7%. — — 
Bad Return. — 


When a F ault in a Return ſhall be makes 
Vide Amendment, 5 I, 24 i 
Bad Concluſion. — — 
For Matter dehors, that ſhews a Falſity, or other 
Defect in the Writ ; 
That the Land lies in another County. — 


In what County Actions ought to be brought, 


Vide Action, (N. 1, &c.) 


No ſuch Vill. — — . 
Two Dales, and none without an Addition ny 
Nothing in one Vill. ki 
The Whole, or Part in a Vill not named. 
Miſnomer of a Vill. 1 15 5 
Miſnomer of a Church, Ge. — — 
Another Action for the ſame Cauſe. — 


Miſtake of the Title; | 
As, Darrein Seiſin. — "ks 
| Dajrein Preſentment, and Plenarty. 
When Uſurpation puts the Rightful 8 
out of Poſſeſſion, Vide in Eſghſe, (H. 
I 4, 


Vide in Pleader, (3 1. 8.) 


Miſtake of the Deſcent. — — 

Miſtake of the Demiſe. — — 

Miſtake of the Eſtate. — | 

Miſtake of the Entry. — — 

Miſtake of the Property. — — 
For Matters ex poſt facto; 

Death of the Demandant, or Plaintiff. _ 


Death of one of the Demandants, or Plaintiffs. 
Death of the Tenant, or Defendant. 
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18. 
19. 
20. 


21. 


22. 
23. 
24. 


25. 
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1 


Reſerence by 


Death of one of the Tenants, or e 


Death of a Stranger. 


Death of the Vouchee, &c. 


Death of the King. 


When Commiſſions, Se. are determined by 
the King's Death, Vide in Marr, (K. N 


th of the Juſtices. 
Other Act of God. 
Act of the Party; 
Profeſſion. 
Coverture. 
Divorce. 
Acceptance of Dignity. 


— 
CONE 


— 


— 


— 
— 
— 
— 


Acceptance of Adminiſtration. 


Deprivation, Tc. 


— 


Default of the Demandant, or Plaintiff; 
As, a Diſſeiſin by the Demandant pending 


the Writ. 


Entry pending the Writ. 


Demiſe, Gc. 


Purfuit of other Remedy, 


Receipt of Parcel. 
Saving a Default. 


— 
— 
— 
— 


= . 
* * 


Law of Non-Summons. 


Act of a Stranger; 


Recovery 8 the Writ. 


Seiſin of the King. 
Eſtate determin 


— — 


Form of pleading in Abatement; 


Shall give a better Writ. 
When he need not. 


ing the Writ. 


— 


Shall not plead two Pleas in Abatement. 


But may, 


Abatement. 


one after the other. 
Or one to Part, and another to another Part. 


And two Defendants ſhall plead ſeveral Pleas in 


— 


— 


Or, the one ſhall plead i in Abatement, the other to 


the Action. 


When a Plea in Adam by one Defendant ſuf- 


fices for all. 
When not. 


When a Defendant, who pleads in Abatement, ſhall 


plead over to the Action. 


A Plea in Abatement ſhall be ſtrictly exact. 
How a Plea in Abatement concludes. 


When it ſhall be waived. 


— 


— — 


What Judgment ſhall be upon it; 


Reſpondeas Ouſter. 
Final Judgment. 


— 


bi 


ul 
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At what Time a Plea in nn ſhall be 3 


After Defence. 
After Attorny made. 


After four Days after Declaration. 
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Referen 
Letter and Figure. by Page. | 


60, 
62. 
62. 


9 


TT nk I 


After Imparlance, 
Special. 
General. 

After Prece Partium. 

After Oyer. 

After a Plea in Bar. 

After the laſt Continuance. 

After a View. 

After Law of Non-Summons. 

After Default. 
After Voucher. 

After Aide Prier. 

After Garniſnment. 

After Receipt. 

After Re-ſummons, Se. 

After Removal of the Record. 

A Plea in Abatement ſhall not be pleaded ; 
After Verdict. 
Nor, after Demurrer. 
Nor, after the firſt Judgm ent, 
What Matter muſt be pleaded in Abatement. 
What need not ; 


| 
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As, if the Writ appears falſe by the Confeſſion of : 


the Plaintiff, or Demandant. 


Or, by his Shewing. — — 
So, if it appears falſe by the Record. — — 
Or, by the Evidence, —— — — 
If the Writ be abſolutely abated, —_ — 
When the whole Writ abites.  —— — 


When only a Part. 
When a Writ abateable ſhall be made ond by the 
Act of the Tenant, or Defendant. 
Writ by Journeys Accompts. — 
When a Writ ſhall be amended, Vi te i in Amendment, 
(D. 1, &c.—8.—2 C. 3, 4.) 
Pleas 1 in Abaternent i in various Actions; | 
To a Writ of Appeal, Vide Appeal, (G. 3 5 


To an Aſſiſe, Vide Afiſe, (B. 12.— C. 3. —D— 


E.—G. 2.) 
In Dower, Vide Phader, (2 V. 4.) 
In an Action againſt an Executor, or Adminiſtrator, 


Vide Pleader, (2 D. 4, &c. 12.) 


In Replevin, Vide Pleader, (3 K. 11. ) 


To a Scire facias upon a Judgment. Vide Pleader, 


. 
By a Vouchee. ide Voucher, (F. I.) 
In Waſt. Vide Pleader, (3. O. 10.) 
Abatement by Legatees, Vide Chancery, £28 18, 19. 


Abbot. 
Vide Eccleſiaſtical Perſons, (B 4 
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I. 19. 76. 
L. $0. 96. 
„ 
I. 22. 78. 
I. 23. 78. 
I. 24. 78. 
I. 25. 
I. 26. fol 
L $7. 3 
L 2%. It. 
1.49. 81. 
. 
„ 
I. 32. : 82. 
I. 33. 82. 
„„ 
J. 36. 83. 
K. 83. 
L. 83. 
. 83. 
L. 2. 3 
L. 3. 84. 
I 4. 84. 
T. 5. 84. 
NM. 84. 
N. 85. 
O. 86. 
86. 


Abettoz. 


107 


Tun N 


Abettoꝛ. 
Vide Juſtices, (T. I.) 


Abeyance. 
When Land ſhall be in Abeyance. — 


The Fee and Freehold. — — 3 
The Freehold. i — — — 
Ability: 


Ability, To. Purchaſe Vide Capacity, (A. I, 2.— 
B. 1, &.) 

To Grant. Vide Capacity, (C.—D. I, &c.) 

— Grant. g 

To Sue, an be Sued, vid: Aion, (B. 1, 

&c.— C. 1, &c. 

10 Deviſe, and take by Deviſe. Vide Deviſe, 

— I, &c.— I.—K.) 

To Marry: 4 ide Baron and Eine, G. 2, &c.) 


1 


+ 


| Abjuration, 


— 
9 1 , 


'The 9 of ; 8 — 
In what Offences it ſhall C 
Aga When allowed. 


1 1 Abzidgment. 


Abridgment of a Plaint, or Demand. — — 
When it may be, —— — — 
When not.: VW 


Ablents. 
Vid in Parliament, (D. 20.) 


Abſolution. 
Vide Excommengement, .) 


Vide Pleader, (3 K. 9.) 


Actedas ad Curiam. 
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Nee by Reference 
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A. 89. 
1 
. 
A 3. o® 
A. 9o. 
5 90, 
C. 9o. 
—— * 
A. „ 
A. 1. 91. 
A. 2. 92. 


Acceptance. 
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Acceptance, Pt je 
— Of Adminiſtration, Vide Abatement, (H. : 


45. 
- Of a Bill of Exchange. ide Merchant, | 
c. 6, — 
IS a Dig nity. Y 1 Abatement, H. 
505 0 * ity. (H. 44.) 
==, — Of an Eſtate. Vide Bfoppel, (A. > 
— Of an Office. Vide Officer, (K. 5.) 
Of Rent. Vidę nen (P.) 


Acceptozz 


Acceptor of a Bill of Exchange. 7 ide Merchant, 
F. I 3s 14 * | 


Aenne 
Vide Fuftices, (T. 1; &c.) 
Accident. 


Vide Chancery Y. (Z.—4 D. 104 H. 4 2 0. 
Pleade, (3 M. 31). * 


Accompe: 


When it lies. — — Ar 9. 


N 


Againſt a Guardian. — — — A. 2. 94. 
Againſt a Bailiff. — — A. 3. 94. 
Againſt a Receive. — ʒFT— A. 4. 95. 
For whom it lies.§⁸ꝓUdò!!! — — — B. 96. 
Againſt whom it lies. — — =_ C. 97. 
When it does not lie. — — D. 97. 
The Proceeding in — — — — E.. 98. 
Proceſs. — — E. r. 98. 
Declaration. — — = E:. a. 99. 
What Pleas are good in „ | 
By a Guardian, — — — E. z. 99. 

| By a = 057 — — — — E. 5. 100. 

What Pleas are not gooct.xĩob — E. 6. 100, 
Auditors aſſigned. — E. 7. 101. 
What they ought to do. E. 8. 101. 

How Bail ſhall be in Apcount, F ide | Bat, 
G.2) 

The 1 how made. Ke. 108. 
Accountant, how charged. — — E. 10. 102. 
Plea before Auditors. — —— — i. 1 
What Allowances an Accountant ſhall have. — E. 12. 103. 


You k 1 1 


—A: r O22 
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What not. 


— F. i. i0oz. 

Remedy againſt Auditors.nẽꝛł— r —— E. 14. 103. 

. Judgment. *˙ 3, 14; tes. 
a | Execution. — Mt i 


Account in Chancery. V ide 6 Ching, (2 A. 1, &c.) 
| : The Court of Accounts in the Exchequer. A 
Fn Curtis, (D. 3.) 
Plea of Infimul Computoverun in ; Aſumpht. V ide Phader, e 
CH] wa 
$ Account by an Executor, or Adtniniftratoe; in the Spi- ND on 
EE ritual Court. Vide Probibition, (G. 21.) 
Account of Officers of Sewers. Vide Sewers, (F.) 
Sheriffs Account. Vide Viſcount, (G. 1, &c.) 


Accomptant. 
V id Arcapt _ — (2 A. 4s &c.) 
Accord, 
Accord with Satisfaction; — — A. 106. 
When a good Ple. A. 1. 106 
5 when not. — — — — A, 2, 107. 
ü What Accord is goof; ——  —— — B:. IO7. 
It muſt be in full Satisfaction; | „ : 

What ſhall not be fo, .?; 8 107. 
What ſhall be a don. — — B. 2. 108. 
Muſt be certain. — — B. z. 108. 
ö Muſt be executed. _ —— — — B. 4. 10g. 
How it ſhall be pleaded. — — CC . 110. 
Arbitrament; ; — — — — Dd. 110. 
When it is a Bar. — — — — D. 1. 110. 
I œ“]] ad: i} ne. 1. 

 Accuſation, 


Vide Parliament, (L. 8, &c.) — Viſtor, (A. 13.) 


Acquittal, 


Vide Action upon the a for a reg. (C. 5 . 8 
* . 11 Fr 


Atquittance. 
Vide Releaſe, (E. 1, &c.) 
Aci. 

 Fide Ancient Demeſne, 0. I, — 
Ae. of Bankruptcy. ' Vide Bankrupt, (C. 1, ee 


D. 50 3 


7 x Wn 
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Act of God. Vide Abatement, (H. 32, &. — 40.) 
D Condition, (L. 12.) | 


Act of Law. Vide Condition, (L. I 2 

5 iy the Party. Vide Abatement, (H. 41, &c, — 

Act of a Stranger. Y ide Abatement, (H. 54, &c.— 

Condition, (L. 14.) 

Acts of Huſband and Wife. Vide Baron and Feme, 

| _ I, &c.—H.— J. 1, &.—K.—N.—O.—P. 1, 

r —8. 1, &c.) Chancery, (2 M. 5, 6, 

5 8 11.) 

Acts by Jointenants. Vide Chancery, „ 

Acts by Non Compos. Vide Ideot, (D. 1, &c.) 

Acts by an Infant. Vide Enfant. 

Act of Parliament. Vide Parliament, G. 10, &c, — 
R. 1, &c) Action upon the Statute.— Dett, (A. 1.) 


— Information, (D. 3.) — Ireland, (B. 1 * Roy, 


(A. 3.) — Var, (B. 6, 7 

Judicial Act. / ide Alien upon the Caſe for Deceipt, 
(E. 1.) 

Unlawful Act. Y 4 vai, (M. 10.) 


Alion. 


The Namie of t,  m—_ mo * Gln aids 

Who may ſue; — — — 
The King. 1 n 
The Queen. a EET 
A Common Perſon. Cs TS 


Who cannot ſue. Vide in Abatement, to the Ability of 
the Perſon, (E. 1, &c.) | 


Who may be ſued ; 8 — — 
The Kin . — — 8 8 
The Queen. — eee 5 — 

A Common Perſon. — — PEROT. 

The Diverſity of Actions. — — 
Placita Corona. — — 
Civil Actions ; | 
Perſonal. — 1 


When a Perſonal Action dies with the Perſon, 
and when not, Vide Adminiſtration, (B. 1 3 35 


— Treſpaſs, (B. 8.0 
Mixt. » — 
An Action does not lie 8 a Cauſe of Action accrued. 


When this may be pleaded in ann.. Vide 


Albatement, (G. 6.) 
Nor, before the laſt Day. 
The Law does not allow One Action, upon Several, d 

Diſtinct Cauſes of Action. 


When this may be pleaded in Abatement, Y ide | 
4.) — And for Duplicity in the 


Abatement, (G. 
Declaration , Vide Pleader, (C. 33- } 


3 
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B. 113. 
B. 1. 113. 
B. 2. 114. 
B. 3. 114. 
. 
C. 1. 115. 
C. 2. 115. 
C. 3. THR, 
D. 116. 
13, $3 

Sheet beta. 

116 & 117, 

D. 2. | 

D. 3. 117. 
D. 4. 117. 
E. 117. 
F. 119. 
G. 1200 

Nor, 
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TA R * 


— — a 


f Nor, Circuity of Action. 
Nor, two Actions for the ſame Cauſe. 
ment, (H. 24, 54.) — 
en a Recovery in one Action is a Bar to another; | 

In Real Actions. 
In Informations. 
In Perſonal Actions. 
Recovery againſt one. 
When not ; — 
But a the bo ene Adio, is na Bar to an Adton of a 
higher Nature. 


a ve be - . 
— — 


80 a yo to one, who has only a particular Right, . 
is no Bar to an Action of the fame Nature by an- 


other. — 
Nor, to an Action by the fame Perſon upon another 


_ Nor, if the Bar in TY alata! Achon Was upon " BY 


Plea to the Writ — And other Inſtances. - 
Election to have One Action, or Another; 
Aſſiſe, or Action upon the Caſe. 
Action upon the Caſe, or Treſpaſs. 
Action upon the Caſe, or Debt. 
Debt, or Covenant. 
Action upon the Caſe, or Account. 
 Dgtinue, e or Treſpaſs. 
IJnover, or Treſpaſs. 
Addon u a Statute, or by Common Law. 
Suit in e Temp oral, or Spiritual Court. 

In what County an Action ſhall be ſued; 
When in the proper County; ER 
Real Action. 
For Land in ales, &c. Vide Winds (D.) 


— — 
— 


——ů ein | 
as | ors — 


For Land i in two Counties; When it lies n 


= Caonfingo Comitatils, — — 

—4 Lchen in which the Iſſue may ariſe upon n the 

: Lan | — — 
Action founded upon any Thing local, —— 


Action founded upon Contract. 
Action founded upon Contract out of the Realm, 
Action againſt Juftices of Peace, &c. 

Indictment, and 

Action Popular, and Information. 8 

When an Action ſhall be brought in the one County, 
or the other. 1 


* When an Action ſhall be in any County. | — 


2388 ; 


Venue changed. 
Vide more concerning Title Action, in in the following 


* itles; viz. Admiralty, 


I. 1, 8 (E. 1.—By-TLau, (D. 1.)— 
Choſe, (H 227 (H. 6.— K. 22, 26.— 
R. 13, ce A. 5. ')— Porceable Entry, (C.) 


5 „(B. 1.)— 1 L. Leet, 
ores No 1 N. Ge. . 5 
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iz. 122. 
® 123. 
K. 123. 
. 123. 
k. 2. 123. 
K. 3. 124 
K. 4. 125. 
L. 125. 
. 1. 125. ö 
. . 126. 
N Jo 126. 
E. 4. 126. 
M. 128. 
M. 1. 128 
M. 2. 128 
M. 3. 128. 
M. 4. 129. 
„„ 
M. 6. 129. 
MM, 7. 190. 
M. 83. zag. 
M. 9. 129. 
N. 129. 
N. x, 129. 
N. 2. 12g. 
N. 3. 130. 
N. „ 110 
N. 5. 131 
N. 6. 132. 
. 7. 132. 
8. 233. 
9 123. 
10. 134. 
N. If. 135. 
N. 12. 97 


| —Releaſe, | 


TH i NW HE WT 
| Reference by Reference | 
Letter and Figure, by Page, 


— Releaſe, (E. z.) — Sewers, (I. 2.)—Toll, (H. 2. 
| W 5 N 3.) * 
For the different Kinds of Actions, Vide their ſeveral 
proper Titles. 
Action by, and againſt an Executor, or Adminiſtrator. | | 
Vide Adminiſtration, (B. 13, 14, 15.) — Pleader 
(2 DU. 1, &6] ; 
5 In 9 Vide Aſfignment, (C. 1.) — Grant, 
s 7 : 
Joinder in Action. Vide Baron and Feme, (V. &c.) 
— Parceners, (A. 4, 5.) — Abatement, (E. 8, &c. 


- 


Action upon the Caſe. 


When it lies. — A. 139. 
When it does not lie; — — B. 140. 
When there is no Temporal Damage. — B. 1. 140. 
When there is no Particular Damage. N. 2. 140. 
For an Act not prohibited by Law. — B. 3. 141. 
— Where the Damage happens by Default of the 
Plaintiff. — — B. 4. 141. 
For an Act of another Nature; e 
As, for Felony, &c. — — B,s. 141. 
For a bare Treſpaſs. — — 3.6. 141. 
For Perjury. — — 1 
When another Remedy is given. — B. 8. 142. 
Proceeding in an Action upon the Caſe; — QM . 142. 
The Original. — — G1, 142. 
The Declaration. — ©. 2. 142. 
When it omits Ji et Armis. — . 143. 
And Contra Pacem. — — C. 4. 143. 


When an Aſſumpfit lies; A. 143. 
Upon an implied Promiſe. .. a2. 
Upon a Bill of Exchange; and Promiſſory Note. A. 2. 145. 
How Bills of Exchange muſt be made, accepted, 
and proteſted, Vide in Merchant, (F. 4, &c.) 

Upon an expreſs Promiſe ; | 

The Words muſt be certain. —_— A. 3 
But, Certainty to a common Intent is ſufficient, 4 4. I47. 

5. 
B 


Action upon the Caſe upon Aſſumpſit. 


i 


And there ſhall be a reaſonable Conſtruction. 

Conſideration ; ED 
What will be a good Conſideration ; 

Fcorbearance of a Suit, 
Surceaſing of a Suit. 


Vor. I. 7 2 Diſcharge 


CUE FM YL 


| Diſcharge of a Debt, or Security. 


Proof of a Debt. — 8 
Endeavour to act. — — 
Permiſſion. — 3 3 
Mutual Promiſe. 

Marriage. — 


Voluntary Performance of an Act, which he 


ought to do. 


Any other Act, by which the Defendant has Be- 


nefit. . 
Or, the Plaintiff has Labour, or Detriment. 
Conſideration executed in Part,  —— — 
Void in Part. — — 
Voidable. | 


Conſideration ariſing from another. 
When an Aſumpfit lies tho' there be another Remedy, 
At what Time it lies. 

By whom it ſhall be brought. — — 
When an Aſjump/ſit does not lie ; — — 

Upon an Undertaking by Deed. — — 
Upon a caſual Speaking. 

When it does not lie without a Memerandum 1n 

Writing. 

Does not lie for an unlawful Thing. 

Does not lie without a Conſideration. 


Or, if the Conſideration: be executed. — | 


Or, be unlawful. 
| Or. not beneficial to the Defendant, nor r detrimental 
to the Plaintiff. 

How. an Aſfumpit may be diſcharged. 

The Proceeding upon an Afumpft; — =— 
Original. 

Declaration. 

When a — in Aſumpſit all be delivered, 

Vide in Pleader, (C. 2, &c.) 
In what County it ſhall be brought, Vide Action, 
. T1, 18:) 


Diſtinct Matter ſhall not be joined with it in the 


fame Declaration, / ray Action, (9, ) 
Muſt be certain. 
Other Requiſites. 

Pleas i in Afumpſit ; 

Non Aſſumpfit. 
Non Aſſumpſit infra Sex Annos. i 

Replication to Non Aſumpfit infra Sex Annes. 
Pleas in' Diſcharge. 

V ide TR; (2 G. 2, &c.) 
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Action upon the Caſe foz a Confyiracy, 


' When it lies. PE nn — Gs 
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Reference 
by Page. 


150. 


30. 


151. 
151. 
152. 
152. 


163. 
165. 


165. 
166. 
167. 
168. 


T ne C 
5 Reference by Reference 
Letter and Figure. by Page, 
The Proceeding in Conſpiracy, or in an Action upon 


the Caſe in Nature of Conſpiracy; — 
The Writ. 


171. 


© 04 171. 


— f —n—K— 


C 
C 
The Declaration; | 
Mult be laid in the proper County, ——— C. I72. 
| Muſt ſuppoſe the Fact to be falſe and malicious. C . 
Muſt ſhew the Plaintiff was indicted before a pro- 
per Juriſdiction, and upon a good Indictment. C 
And, that he was lawfully acquitted. C 
"Ie Plea. Vide Pleader, (2 K.) 


Vide more of Conſpiracy, i in Jn of Peace, (B. 
107.) 


2 

3 
« 4 172. 
ay 173. 


Action 2 the cate koꝛ a Deteipt. 


When it lies ; 17 


— 8 
For Deceipt i in Play. — — Ai. I. 174. 
Forgery, &c. — — — A. 2. 174. 
Perſonating. — — — * 174. 
Tortious Proceeding in Law. — — * 4 175. 
For Deceipt in his Truſt: — A. 5. 77 
In his Office. — A. 6. 7. 
For Misfeaſance in an Officer, Vide Achion upon 
the Caſe for Migfeaſance, (A. LW 
For Neglect in an Officer, Vide Action upon the 
Caſe for Negligence, (A; 2.) | 
In his Trade. — — A. 7. 178. 
In a Sale; 6 NEG 
By a falſe Affirmation. — A. 8. 178. 
Or other Falſity. — — A. 9. 179. 
For a falſe Affirmation upon other Occaſions. „ 7 
For a falſe Warranty. | — ii., 1 
Againſt whom it lies. — — B. 181. 
By whom it lies. .— — . 182. 
At what Time it lies. — — D. 183. 
When Deceipt does not lie. — E. 183. 
For a Judicial Act. — — E. 1 183. 
For a Prejudice without a Truſt. — E. a. 183. 
For an unſucceſsful Endeavour in his Truft, &c. E. 3. 184. 
For a Falſity, without Warranty.  — „ 
When there is another Remedy. — — E. 5 184. 
The Proceeding in an Action for a Derart; — F. 1385. 
The Original. — 1 
The Declaration; 
| Muſt be laid in the proper County. — F. 2. 185. 
With a Scienter, &c. — F. 3. 185. 
The Plea. — PF. 4. | 180, 


Vide more of Deceipt, in Coin. — Fraud. * 3 
Peace, (B. 30, &c.) — Leet, (L. 6, &c. )— Parka- 


ment, (L. 35.) 


0 Adlon 


| For Whom it lies. 


T n x I 
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When an Action for Defamation lies. 


De Scandalis Magnatum; 


For what Words. 
How the Proceeding ſhall be. 
To the Slander of a Title ; 
When it lies. 
When not. — — 


To the Slander of a Common Perſon; 


Words, which endanger his Life ; 


Charge of Treaſon. 
Of Murder. 5 6 
Of other Felony; 
By Statute. — 
By the Common Law. 


— 


| 


OS 
8 


Words, which endanger Corporal Puniſhment ; 


Charge of Perjury. — 


8 2 
3 


1 e! 


Charge of F orgery. — — 
Charge with Words, that ate to an Indict- 


Words, which tend to his Diſheriſon. 


Or, Subornation. — — 1 
Or Words, that import Perjury. 


1 


ment. — _— 


Or, to a by the ( Cuſtom of a Place. 


But where the Diſheriſon is not apparent, oy 
are not actionable, >o>o — 


Words, which ſlander a Man in his Office; 


As, a Judge. 


Member > Parliament. 
Juſtice of Peace. — 
Clergyman. 


Commiſſioner for examining Witneſſes. 
Receiver. — — 


Pariſh-Officer. 


Juryman. 
Steward, GC c. — 


Words, which ſlander him in his Profeſſion : ; 


' As, a Counſellor, 
Phyſician, &c, 
Attorny. 


That he uſes Deceipt. 
Or other Male-Practice. 


caſe ; ; 


As, Leproſy, Plague, Ge. 
French Pox. 


Words, which m him in \ his Trade; 
As, if they import, That he is a Bankrupt. 


11 


on 


Bog 888 
A 


Words, which charge him with an infectious Diſ- 


Words, by which the Party has a bean Damage. 
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| Reference by Reference : 
| Letter and Figure, by Page, 
anner of Speaking ; — — E. 201. 
In an oblique Way, —— _ — E. I. 201. 
By Way of Queſtion. — E. 2. 201. 
Or, Conjecture. — — ms „„ n. 
As, Epithet. — — — — E . 4. 202. 
Or, Report. — — E. 5. 202: 
Or, Exclamation. — ä E. 6. 202. 
Where the Perſon is indirectly deſcribed. — E. 7. 202. 
Where the Slander is by Antitheſis. — Et. 8. 203. 
Or, the Words import a Time paſt. — E. 9. 203. 
What Words are not actionable; — — F. 203. 
If they do not import a certain Charge; = 
Of Treaſon. — PF. . 203. 
Of Murder. — — — OS; 204. 
Of Felony ; 
By Statute, — — — F.3 204. 
By the Common Law. — — PF. 4. 204. 
Of Perjury. — — — PF. if. 205. 
Of Forgery. — — — F. 6. 205. 
Or, general Misfeaſance. — — PF. . 205. 
So, General Words of any in Office; 8 
As, a Juſtice of Peace, &c. — = F.8. 205. 
Attorny. — — — F. g. 206. 
Trader. — — % $08. 
A Perſon affected by a Maladſ x. PF. 11. 206, 
Or, which charge only with an Inclination. — F. a 06. 
Or, denote only the Opinion, or Suſpicion of him, 5 
who ſpeaks. — — — PF. 13. 207, 
Or, charge no Perſon certain. — wo”, 14+ ̃ ˙ 
Or, are explained by other Words. — PF. 15. 207, 
Or, may be taken in mitiori Senſu 3 
Tho' they ſound near to Treaſon. — F. 16. 208. 
Or, to Felony. — — — F. 17. 208. 
Or, to Perjury, &c. — PF. 18. 208, 
Or, as charging with a Diſeaſe. — F. 19. 20808. 
Or, do not import any Temporal Damage. — PF. 20. 209. 
Or, the Temporal Damage is remote. — F. 21. 209. 
When ſpoken in a Courſe of Juſtice. w— 
Declaration for Words ; — G. 211. 
Muſt ſhew the Plaintiff to be of good Fam. G. 1. 2211. 
Cannot be for, or againſt two. — — 6.2. 211. 
If the Charge be in Reſpect of an Office, &c. muſt 
ſhew his Office, &c. | — 6. 3. 211. 
Muſt ſhew a Publication. — — 6.4. „ 
Muſt ſhew a malicious Intent. _ . „aa. 
Muſt alledge expreſly, what Words were ſpoken, G. 6. 212, 
And, that they were ſpoken of the Plaintiff. — 1 
When an Averment is neceſſary. — — 6G. 8. 213. 
When not. — — — . 
Words explained by an Innuendo, =— — G. 10. 214+ 
Special Damage alledged. cc)  — — 0, 11. 215. 
Plea to an Action for Words. Vide Pleader, (2 L. 22 .) 
1 DE | 
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Action upon the Caſe fox a Diſturbance. 


Reference by Reference 
Letter and Figure. by Page. 
When it lies; —— — A. 215, 
l For a Diſturbance in a Common. — — A. I. 215. 
85 In a Way. — — A. 2. 2216. 
In a Seat in a Church. — — A. 3. 216. 
In Foldage. — — — . 4. 216. 
In an Office, — — A. 4. 216. 
Or, other —-!.!. -- ww A ©« > 
The Proceeding i in an Action for a Diſturbance ; B. 217, 
The Declaration. _ _ — B. 1. 217. 
The Plea, Te — — — * 2. 218. 


Action upon n the Caſe ; fo Pisfeaſance, 


218. 


When it lies; — A. 
For Misfeaſance in an Officer. — . 
In any Perſon, contrary to the 1 of the 
Law.  — — A. 2. 219. 
Contrary to his Undertaking. — „ . 220. 
And an Action lies for Misfeaſance, tho? the Da- 
mage happen by Miſadventure. A0. 
In Contempt of the Proceſs of the Lax. A. 5. 221. 
For a malicious Misfeaſance. — — 46. $21, 
| | When it does not lie. — — B. 222. 
wr As to Declaration, and Plea in this ARion, JV. ide 
. Prleader, (2 O.) 
=—_ Vide more. concerning Misfeaſance, or Miſdemeanor; 
Leet, (L. 2, &c.) — er (K. 3.) — Parliament, 
(G. 3. hh, 34, 35, 44. 44.) — Prarogative, (D. 54.) 
Viſcount, (D. 2.) 
For Miſdemeanor, In an Attorny. Vide Attorny, 
B. 1 | 8 
1 : þ — In a Coroner. Vide Officer, (G. 
f 14, 15.) gp 
& - . „In a Judge, or Officers. Vide in 
= 5 2 (P. 16. — Officer, (K. 3.) 
3 . —, Ina Jury, or Fr Vide Plead- 
er, (8. 46, 47. 
„In Labourers, and Servants, Vide 
Joe of Peace, (. 52, 62. 0 | 
Action upon the Caſe * Negligence. 
When. it lies ; | — — A. 223. 
For Negligence in a Man' s Truſt. — = N . 
In his Office. — „ 
For a Neglect in doing that, which h by Law he | 
. ought to do, — 8.3% 286.” 
hat a T__— to do that, which he bas undertaken. „ 1 


2 


Ts FF RG LS 3a ß 
| Reference by Reference 
| | | : | | Letter and Figure, by Page. 
As to Declarations, and Pleas in the above Actions | 
upon the Caſe for Negligence, Vide Pleader, 


4 F. 4+) 
For a Neglect in taking Care of his Dig; Horſe, 
Cattle, &c. — A. 5. 226. 
As to the Declaration, and Pleading in this Action, 
Vide Pleader, (2 P. 2.) 
In keeping his Fire. — — 3 | 
Declaration.” —— 2 ; A, 6. 227, 
As to more of Declaration, and Pleading in this 1 
Action, Vide Pleader, (2 P. 3. 1 
Action againſt a Common Inn-keeper ; — B. 228. ! 
When it lies. — wi ** 40 Iii 
Declaration. — ů — =; ä ; | 
When not 3 2 B. 2. 229. | | 
As to Pleas in this Action, vide Pleader, (2 2 . 
When an Inn-keeper ſhall detain an Horſe for his 110 
Eating. — — B. 3. 229. nil 
Action againſt a Common Carrier — — C. 230. [it 
When it lies. — — . I. 230. | 
When an Action lies againſt him, who under- 
takes to carry, Vide Action mm the Caſe for 
NMigfeaſance, (A. 3. ) 
Declaration. — — C. 2. 231. 
Plea. 777d 
Adlon upon the Caſe fo a Nuſance, 


: When it lies. 


— — A. 231. 
By Whom, or againſt Whom it lies. — — P. 232. 
When it does not lie. — — C. 233. 
What Remedy for a Nuſance; — F 234. 
Aſſiſe, or Action upon the Caſe. — — D. 1. . 234 
Quod Permittat, — — — D. a2. 234. 
Indictment. — _ D. 3. 235. 
Prohibition for Removal. — — PD. 4. 235. 
The Proceeding in an Action * the Caſe for a Nu- 
ſance ; = OL uy — E. 235. 
The Declaration. | — E. I. 235. 
The Plea, Se. X E. 2. 236. 
For more concerning Nuſance, Vide Chaſe, (K.) 
 Fuſtices of Peace, (B. 24, &c. Leet, (L. 12, 13.) 
Action upon the Caſe upon Trover: 
When it lies. — | 237. 
By Whom. — — 237. 
Pe or what Goods. — 238. 
Againſt Whom. — = 
Converſion ; What. — _ 239. 
When Trover does not lie. — 240. 


The 
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Reference by Reference 
Letter and Figure. by Page. 


The Proceeding i in Trover ; — | — — „ 

The Declaration; 
Muſt ſhew a Property i in the Plaintiff, — G. 1. 241. 
Muſt expreſs the Goods with convenient Cer- | 
tainty. — . 2. 241. 
But Certainty to a common Intent is ſufficient. | Oo. 3. 242. 
So, Words of Art, &c. — — 6.4. 242. 
Muſt alledge a Converſion. — — 208. 
The Plea. _—_ | — — G. 6. 243. 
Action upon Statute. 

When it lies; — — — A. 243. 
For a Recompence. — E % -2$47- 
For Recovery of an Advantage. | A 4. 244» 
What Averments are Sac in an Action upon a 5 

A — A. 3. 244. 
By Way of Prohibition. — — A. 4. 244. 

When an Action does not lie upon a Statute. — B. 245. 

When an Action lies e e a Statute, or at Common 
Law. C. 245. 

When it does not ** in the Courts of M fminſter. D. 245. 

Action upon Statute, by Qui tam, c. — E. 246. 

Ho it ſhall be brought; 

By Information, or Original. 2 ide Indictmeni, | . 
(A.)— Information, (A. 1, 13.) ;-- ho bs 246. 
In what County, Vide Afion, (N. 1 Ae, 
(D.) 
When an Action lies by Qi tam, GS. E. 2. 247. 

Action upon Statute * the Party grieved, When it 5 
ſhall be. — F. 248. 

When a Statute ſhall b be recited. — — G. 249. 

When it need not. —— — . 249. 

How a Statute ſhall be recited. — — I. 250. 

As to Amendment in Actions, and Informations on 
Penal Statutes, Vide Amendment, (2 C. 2.) 

Addition. 

Vide Abatement, (E. 22.— F. 22, &c.— H. 4.) — 

Phader, (C. 9.) | 
Adjournment. 

Adjournment of the Term ; 7 — A. 251. 
When it may be. AB I ACh 
When the Term begins, 2 Te mr, (o. I, Kc.) 2 75 
How it ſhall be. — | . 26. 
The Effect of an Adjournment. — — A. 3. 252. 


Adjournment of Aſſiſe. Vide Aſiſe, (B. 25.) 


* ournment to, and of Parliament. Vide Parliament, 


Admealurement. 


k 


The Manner of the Adminiſtration ; 


Admeaſurement of Dower. 


6— 


1 1 


F 5 i 


Admeaſurement, 
Vide Dower. 


Executor ; 


— of Paſture. Go Common, (I.) 


Adminiſtration, 


Adminiſtration. 


By whom it ſhall be. 
By an Executor, or Adminiſtrator. 


When, by whom, to whom, and how Admini- 


ſtration ſhall be granted, Vide Adminiſtrator, 
#38 7% - 3 BR 
Who ſhall be Executor de ſon Tort, and how 
charged, Vide Admin;ftrater, 118 I, &c.) 
How appointed. — — 
Who may make an Executor, and Who not. 
. Deviſe, (G.— H. 1, &c.) 
Who may be an Executor; ; 
A Common Perſon, 
The King. 
When an Executor may refuſe. 
When his Debt ſhall be releaſed. 
The Duty of an Executor ; 


8 —ç—. 


He muſt make Probate of the Will; 1 


By whom the Probate ſhall be. 
Exhibit an Invento 

Charge of Probate, or Invento 

What Things he may do before Probate. | 

What Intereſt an Executor, or Adminiſtrator 
in the Goods of the Deceaſed. 

How they repreſent the Teſtator, or Inteſtate. 

If there are ſeveral Executors, or FAIR, 
their Intereſt is intire. 

What Actions an Executor, or Adminiſtrator ſhall 
have. 


„ 


— 
. 
- 


Vide 


As to Pleading in an Action by an Executor, or 


Adminiſtrator, Vide Pleader, (2 D. 1, &c.) 
What Actions will lie againſt them. 


What not. 
As to Pleading in an Action againſt an Execntor, 


or Adminiſtrator, Vide Pleader, (2 D. 2, &c. 
II. &c.— 3 L. 12.) 


— 


By Payment of Debts. 

In what Order it ſhall be. 
By Payment of Legacies. 
By performing according to his Power, or r Truſt 


Buy Aſſent to a Legacy; 


— 


When neceſſaf yr. 
What ſhall be an Aﬀent. 


Vo L. J. 


8 B 


— 


2 
C. 6. 
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a 641 
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253. 


253. 
38. 


264. 


254. 
259. 


255. 


256. 
2357. 


257. 


258. 


258. 
259. 


260. 


260. 


262. 
262. 


263. 
263. 
264. 
266. 


267. 


267. 
1 BOP» 


By Whom it ſhall be. — * 
Adminiſtration by a Feme Covert. — 


Adminiſtration by an Infant Executor after Seventeen. 


Adminiſtration by an Adminiſtrator durante minore 


tate. 
Adminiſtration by an Executor of an Executor. 
Diſtribution of Inteſjate's Eſtates. 
Devaſtavit. | — 
What ſhall be. 

What not. 


Nemedy upon a Devaſtavit. — 


| Adminiſtrator. 


Adininifiratoe; 5 By the Common Law. 

Since the Stat. 31 Ed. 3. 11; 

When Adminiſtration ſhall be granted. 

By Whom it ſhall be granted,  — 
When by the Metropolitan. — 


When by the Delegates. Vide n (D. 


14.) 
What are Bona Notabilia. 


When by an inferior Judge. 
To Whom it ſhall be granted. 
How it ſhall be granted. 
When it may be repealed. | — 

Acts, before Repeal of 2 an Abe 


7 - What te. 

Executor de fon Tort; 
Who ſhall be. — 
Wbo not. —— 
How he ſhall be b 

When an Adminiſtrator ſhall have Relief, or be re- 
relieved againft 1 in Equity, Vide Chancery, (2 B. 

ws 8 5 

Pleading in Actions by, 
Adminiſtrators, Vide Abatement, (E. N 10.)— 
Pleader, (2 D. 1, &c. 10, &c.—3 L. 12.) 

Vide alſo concerning Adminiſtrator, in Adminiſtration, 


— Chancery, (4 A. 9.)—Covenant, (B. 1—C. I.) 


— 
2 — 
— 


— — 


Admiralty, 
The Anti quity of the Admiralty. — — 
The ee of the Admiral. 


As to the * of the Cinque Ports, Vide m * 


chiſes, (E. 3 
As to the 3 peachment of an Admiral, Vide Parlia- 
ment, (L. 31. * | 


— 
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Reference 
by Page. 


268. 
268. 
269. 


269. 


270. 
* 


. 


274. 
274. 
275. 
276. 


275. 


278. 
278. 


279. 


27 9. 


280. 
281. 
282. 


283. 
284. 


284. 
284. 


1. 


285. 
286. 
286. 


288. 


288. 


Commiſſioners 


THE. 1 
Reference "oY 
| 1 | f | | Letter and Figure. 
Commiſſioners of the Admiralty, — XL. 
Perquiſites of the Admiralty. — 0 


Juriſdiction of the Admiralty; — — E. 
For all Offences done ſuper Altum Mare 
Murder. — — A E. 1. 
Treaſon, —— — — KE. 2. 
Piracy; What ſhall be. — 3 E. 3. 
Felony, Fe. | — — ' l — | E. 4. 
How tried ; 
By the S. 28 H. 8. 17. — E. 5. 
By the St. 11 & 12 V. 3. 7. and 4G. 11. E. 6, 
For all other Matters ſuper Altum Mare. — E. 7. 
For a Truce, or Safe Conduct broken. — E. 8. 
For Prize-Goods. — E. 9. 
For a Contract ſuper Altum Mare; Fo 
What Contract is allowed by the Law of the Ad. | 
miralty. E. 10, 
| What not. — J . 
By the Law Marine. Low of Oleron. — E. 12, 
By the Uſages of the Admiraltỹ . E. 13. 
— by the St. 15 R. 2. 3. &c. — E. 14. 
Juriſdiction for Mariners Wages, SCW. E. 15. 
Where a Foreign Fact is neceſſary to be certified 
into England. — — E. 16. 
Execution of a Foreign Sentence. — E 15. 
The Manner of Proceeding in the Admiralty ; LE. 
Proceſs. X — „ E. 18. 
Caution. — — — E. 19. 
Libel. — — — E. 20. 
Plea. — — E. a1. 
Execution. — — E. 22. 
As to the Court of Admiralty i in Scotland, vide Scots 
land, (D. 12.) 
When the Admiralty has no Jarifdidion; | — FP. 1. 
Prohibition, When it goes; | 8 
If the Suit there be for a Thing within the Body | 
of the County. _ — FP. a. 
For a Matter upon Land in partibus tranſmarinis F. z. 
If the Original be upon Land, tho the Act be 
compleated upon the Sea. F. 4. 
On the Act was Part upon the 1 and Part | 
on the Sea. — F.. 
or, after an Act upon the Sea, the Property | is 
altered upon the Land. — F. 6. 
If the Suit be for a Wreck. — — PF. 7. 
For avoiding a Deed, Patent, &c. — FP. 8. 
At what Time a Prohibition ſhall go; and when a 
not. — — 9. 
Action upon the St. 15 R. 2. and 4E II, F. 10. 
For the Proceeding in this Action, Vide Phader, © 
(2 8. 25.) — 2 2 
Appel. — 6. 
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Reference 


by Page. 


288, 


289. 


289. 


289. 
289. 
290. 


291. 


490. 
292. 


292. 
292. 


293. 


299. 


299. 
300. 
300, 


300. 
301. 


301. 
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Right of Advowſon. Vide Diſines, (N. 10.)—2zare 


Txt 1 N D R X. 
1 5 Leter and Figure, by Page. 


Admiſſion and Jnfticution, 
Vide Eſglife (1). 


Admittante. 


| Admittance to Copyhold. Vide Copybold, (D. 2.— 


G. x, &c.) 7 
"LY to a Spiritual Office. / 2 Prohibition, 
Ad quod Damnum. 
When it lies. — — — A, 302, 
Adultery, © > 
Vide Leet, (L. 4.) 
nnn. 

n — A. 303. 
When it ſhall be Appendant, or in Orb. — B. 303. 
How it ſhall be granted. — C. . 304. 
Grant of the next Avoidance. — C.. 305. 
Appropriation of an Advowſon; —— — Di. 307. 
To whom it may be. — — D. 1. 307. 
Of what Effect it ſhall be. — 7. 0. 
By Whom it ſhall be madle _ — D. 3. 308. 
How diſappropriated. — — D. 4. 308. 
Impropriation. | — — E. 308. 
Union; — — — F. 309. 
By Whom it ſhall be. — — PF. 1. 309. 
The Effect of an Union. . 


Inpedit, (B. 1.) 


Title to Advowſon. Vide Pleader, ( 3 I. 1 J—Prob 


bs (F. 3) 


Antenne 
Vide Leet, (O. 2.) 


Affida vit. 


Vide Serement. 


Aﬀirmative, and Negative. 
Vide Phader, (R. 3.) : 
Age. 


TELE I 8 Þ HE 


Age. 


Vide Baron and Ale, (B. 5.) — Dower, TT 


Enfant, (C. , 10, 11.—PD. z. kau, (2 
—2 W. 22.—2 V. 8. 


EL Agiſtment. 
Vi de Chaſe, (O. 1,—Q. 6.)—Diſmes, (H. 5.) 
Agreement. 
What ſhall be fo called. — . 
Executed. e 
Executory. — Fan 
"on an — ages ſhall be com- 
P eat, — — 
How it ſhall be made; na 3 
By what Words. — — 
Upon what Conſideration. Fx FH 


What will be a good Conſideration, Vide Aion 
upon the Caſe upon Aſſumpſit, (B. 1, &c.) 
When the Conſideration ſhall be paid immediately. 


When there ſhall be a Writing of it. eee 


How expounded. — 

For more of Title Agreement, Vide Baron and Feme, 
(S. 1, &c.)— Chancery, (2 C. 1, &c.—4 S. 1, Kc.) 
—Parceners, (C. 5.)— Pleader, (C. 53, 54, 5 50 


Aide. 


Aides pur faire Fitz Chivaler, ef File marrier. 


Aide Prier ; — 3 1 
Of the King ; 

When it ſhall be. 3 
Writ de non procedendo Rege inconſulto. | 

When it ſhall not be allowed. "wi 
Aid of a Common Perſon ; 
By whom it ſhall be prayed. — — 

In what Actions. — — 
When it ſhall not be allowed. 8 


When a Defendant may plead in Abatement aſter 


Aide prie, Vide Abatement, (I. 29.) 


Aid. (Subſidy.) Vide Parliament, (H. 9, &c. 13, &c.) 


—Prearogative, (D. 43, Ls. 


Aiel. 
Vide Aſiſe, (D.) 
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242. 


313. 


313. 


314. 


314. 


i} 

4 
* 
| | 
i 
8. 

0 
W 
J i 

I 


»—— — 
b — — . ˙ on 3p "llc en — I 1 - _ 


6 8 


Aleconner. 


Who is not an Alien; 


What Things an Alien may do; what not; 


Tur 1 N 1 


Alderman. 


5 


Reſerence by Reference 
Letter and 8 855 by ** 


Vide Franchiſes, (F. 23.)— London, (D.) 


Ale, 
Vide Juſtices of Peace, 


Aſſiſe, and Aſſay of Ale. 


B. 94. 
f Vide Leet, (M. 


— Vide Tulle of 7 (B. 25, &c.) 


Alien. 


— morn —pommcmnnnrnn 


Who ſhall be an Alien. 
Any born within the Ligeance of the King. 
A Perſon Naturalized. — 
When he may inherit; when not. 
When he may purchaſe. | 
A Purchaſe in the Name of a Truſtee. 
Various Diſabilities. - 
When he may ſue ; when not. 
In Chanc | 


| What other Privileges : an Alien hall have; what 
not. 


Trial per Medietatem e. 
Denizen; 

By whom made, and how. 

The Privileges of a Denizen. 


Who ſhall not be a Denizen. 


— 


— — 


| Alienation, 


Alienation, By the King's T enant. 
When it ſhall not be, without Licence. 
When it may. 

Alienation, by the Tenant of a Common Perſon. 
Af. 20 of Copyhold. Vide Copybeld, (I. 1, — 

M. 2. 


| As by a Corporation. Vide Franchiſes, (F. 
18.) 

By Huſband ad Wife. Vide Baron and Feme, 
(G. 1, &c.—P. 1.) 

By Tenant in Tail. Jide Diſcontinuance, (A. 4, &c. 
—B.—C. 1, &c.)—E/tates, (B. 22, &c. 33.) 


Forfeiture by Alienation, /, ide Copybala, (M. 2. ny 


 Forfetture, = I, &c.) 
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320. 
320. 
320. 
321. 
322. 
322. 
323. 
324. 
324. 


325. 


325. 
326. 
327. 


327 


327. 


328. 


328. 


328. 


329 


329. 


Alimony, 
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Reference by Reference 
Letter and Figure. by Page. 


Alimony. 
Vide Chancery, (2 D. 1, &c.) 
Allegiance. 
Allegiance; When due. 1 330. 
Oath of Allegiance, cc. — — B. 330. 
By the Common Lax. — B. 1. 330. 
By Statute Law; N 
Who ought to take them. — — B. 2. TIT. 
Who may tender them. — — BZ. 3. 333. 
The — _ _— 
Alltance, 
Vide Prærogative, oy 4.3 
Allowance: 
Allowance in Eire. Vide Abjuration, (D.) — Han- 
chiſes, (C.) 5 
Allowance of Counſel. Vide Parliament, (L. 27.) 
Alloy. 
Vide Money, (B. 2.) 
Ambaſſadoz, 
a —— 335. 
Who ſhall ſend one; and who not. - A. 1. 835. 
Who ſhall be; and who not. — — A. 2. 336. 
bs —9 of an Ambaiſador ; 3 What are allowed, 
What not. _= .— —_—— — „ 336. 
Ambiguity. 
Vide Chancery, ( 3 A. 8.) — Parols, (A. 3, 4.) 
Amendment. 
When allowed by the Common Law. — A&A. 337. 
When not. — — B. 338. 
When by — — — C. 1. 338. ; 
Miſconveying of Proceſs. — — C. 2. 389. 
Original, and other Writ; — — -- D. 341. 
Miſpriſion of the Clerk therein ſhall be 1 NI. 
Falſe Lain. — U — D. 2. 4 


Warrant of Attorny; 


From what, not. 

When Miſprifion of the Venue is helpt. 
Miſcontinuance, and Diſcontinuance. 
eic, Flea, e. 

What ſhall be ſaid a Record. — 
When the Count ſhall be amended; 

In Form. — 

In Subſtance, — 
When the Plea, Cc. — — 


En K 1 


Word of Courſe. 


Word defaced. — . 8 
Default of Form. —d — —ſ — 
Default of an Original. — — 
Small Variance. — EL 
But not a material Variance. — 5 


Nor Ignorance of the Clerk, or Miſinformation. 


When Failure, or Miſpriſion in it ſhall be ng 
When not. — — 
Panel. 
Return. 
Miſpriſion in the Name of a Juror. 
Venue; 
From what Neighbourhood the Jary £ m_ come. 
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. 


When other Record. —Fine. —— 
Iſſue. 
Verdict. 
Averment. — 
1 — 3 
Vrit of Inquiry. —— 
Miſpriſion of the Clerk. What ſhall be called ſo; 


— — ——-—ꝓ 
— — 
— — 


Miſtake of his Inſtructions, or that, which 68 


to warrant his Proceeding. 
| Miſtake of a Name rightly named before. 
Omiſſion of a Word, &c. of Courſe. 
Miſpriſion of a Word, not Latin. 
Neglect to file Bail, &c. 
- Razure made in the Record. 


In 
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What ſhall not be called a Miſpriſion of the Clerk; 


Ignorance. 
Defect in Information. 
Variance in one Part of the Proceeding from another 
Part. — — — 
Form. What ſhall be called ſo. — 
What not. 
No Amendment, where has is nothing by which the 
Amendment ſhall be made. 


Or, where the Iſſue tried will be altered, or the Jury 


ſubjected to an Attaint by it. 


At what Time an Amendment ſhall be. Mi 
By what Court an Amendment ſhall be. e wa 


N 


E. 
* 


R 
* 


ala 


en 
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Reference 
by Page, 


342, 
342, 
342. 
343. 
343. 
343. 
344. 


344. 


344. 


345. 
345. 
346. 
347. 
347. 
348. 
348. 
349. 
350. 
350. 
351. 
351. 
351. 
351. 
352. 
352. 
354. 
355. 
356. 


357. 


357. 


357. 
358. 
358. 
359. 
359. 
359. 
359. 
359. 
359. 


360. 
360. 
361. 


361. 


361. 
361. 
361. 


To 


TL T7 


To what Caſes the Statutes of Amendment do not 
extend ; 
Appeals, and Indictments. 
Actions, and Informations on Penal Statutes. 
Proceſs to Outlawry. 
Writ of Error. 

Amendment of the Defect of a Court Roll, 
pybold, (I. 2.) 

Amendment of a Bill in Parliament, Vide Parliament, 

(G. 20.) 


| 


— 


| 


Vide Co- 


Amends; 


Vide Pleader, (2 G. 2,—2 W. 28, 49.—3 K. 23.— 


3M. 36.) 


Amerttament. 
Vide Diſtreſs, (B. 3.)— Leet, (O. 1, &c. * Pleader, 
1 5 K. 27. }—Proregetiv (D. 58. )—Sewers (E. 7. 1 


Amoveas Hanus. 
Vide Prarogative, (D. 90.) 


Anceſtrel Action. 
Vide Action, (D. 2.) 


Ancient Demelne. 
What Lands are Ancient Demeſue. 
What Frank-Fee. 
When they become Frank-fee; 
By Act of the King. 
By Act of the Lord. 
By Act of the Tenant. 
When not. 
How reſtored to be Ancient Demeſne ; 
By Ceſſer of the Act which made them Frank- fee. 
By Writ of Diſceit. 
What Privileges the Tenant there ſhall have; 
Shall be exempt from Juries. 


— 
— 
——— — 


Shall be free from Expences of Knights | in Parlia- 


ment. 
From Tallage. 
And from Toll, &:. 
Shall be ſued within the Manor; 
When Ancient Demeſne is a good Plea. 
At what Time, and how it ſhall be pleaded, 


Vide in Abatement, (D. 1, 9) = 8 


Vor. 1. 


1 
| Reference by 
Letter and Figure, 


2 

. 
2 C. 2. 
1 
2 C. 4. 
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2 
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— 
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by P age. 


362. 
362. 
363. 
364. 
364. 


„ 


365. 
365. 
366. 
366. 
366. 
366. 
367. 
367. 
367. 
368. 
369. 
369. 


369. 
369. 
370. 


370. 


When 
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1 When not. — — — F. 6. 371. 
3 : How it ſhall be tried. — — F. 7. 371. 
The Court of Ancient Demeſne. — — 6.2. 372. 
In what Caſes, and how it ſhall hold Plea. — O04, - y92. 
In what, not. — 6. z. 373. 
How the Lord ſhall be compelled to do Right. . 
When the Plea ſhall be removed by Recordare. G. 5. 374. 
Monftraverunt. When, and how it ſhall be ſued. H. 374. 
When Ancient 3 ſhall not be bound by Act of 1 
Parliament. — — I. 375. 
Ann. 
The Yer; How computed, MWg a. 4 376. 
The Month. — — B. 376. 
The Day, n, E — — C. 377. 
Ann, Jour, et Walt, 
When the King ſhall have the Year, Day, and Waſt, A. 378. 
When not, — — — B. 378. 
Annates. 
Vide Tenths, | on | 
| Annopance. 
Vi de Yuftice of Peace, (B. 24, &c. om Loot: L. 12, 
13.) — Afton upon the Caſe for Nuſance. — Parlia- 
ment, (G. 2.) — Prarogative, (D. 36. ) — Sewers, 
3 
5 Annuity, 
What ſhall be a good Grant ; | — — A. 380. 
In Reſpe& of Continuncdge. — „ KK 
By what Words granted. — „„ 
B what, not. — — — . 3. 388. 
Who are bound to Payment. — — B. 381. 
Remedy; C. 382. 
When a Writ of Annuity, or Diſtreſs at Elegion. 1 382. 
- What ſhall be a Determination of the Election. C. 2. 382. 
What not. — „„ 382. 
When Debt lies for an Annuity, and when not, 
Vide Dett, (A. 6, 7.) 
_ -Writ of Annuity, — — D. 383. 
Declaration. — — E:. 383. 
Pleas. — — — PF. 384. 


r 1 


G. 
H. 


N D 'S: R. 
Judgment. ; — * ; 8 
Execution. | n 
Annuity pro Cnfilo 


Anſwer, 


Aae to a Bill in Equity. Vide Chancery, (K. 1, &c. 
5 3 —T, 0.}—Dymes, (M. 16. — Evidence, 
3 
To 7 of Impeachment, V 2 Parliament, 2 
23 


Apothecary. 
7 ide Phficians, (C. 
Appeal. 

When it lies; — — — 
For the Death of a Man. — — 
For a Robbery, -= — — 
For a Rape. "dos 
Appeal of 1 Vide Battery, E. 4 3 

By whom it lies. — — 
Againſt whom. — 3 . 
At what Time. — — — 
In what County. — "on api 
Before whom. — os 
How the Proceeding ſhall be; 3 — 7 God 
By Writ. _ ꝓ.—i.f. —— 
How arraigned upon it. — 3 
— in Abatement. „FFC «—— 
Proceſ for Non-Appezrance. — — 
Count. „„ — 7 — 
Pleas in Bar; EN | 8 
Not Guilty. ä — 
Tender of Battle. 
Autrefoits Convict of ed es and N 
Clergy. — — — 


Former Appeal againſt others for the ſame 9 | 


Autrefoits Acquit upon Appeal. 
Releaſe of the Action of e. 


Iſſue. — 1 1 
Nonſuit, or Verdict. — — — 
Judgm ent. — — 3 


Conviction 1 in an Appeal may be by pn to an In- 
dictment. 
* from the amt, Vide i Alniroly, (G.) 
Bill by Way of Appeal. Vide Chancery, (2 O. 2.) 
Appeal from Order of Removal of a Pauper. Vide 


Julices of Peace, (B. 74.) 


2 Condition, *. 40 . 
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1 
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1 | 
Letter and Figure, by Page. 


384. 
385. 


86, 
386. 


387. 
L 387. 


Lk 
388, 
388. 
389. 
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390. 


390. 


390. 
391. 
391. 
392. 
393. 


394. 


394» 


394. 
395. 
395. 
395. 
395. 
396. 
396. 


397. 


652 E I W D -2:L 
| „ : Reference by Reference 
A Letter and Fi iure. by Page. 
WA to 5 Purlidment: Fide Parliament, (L. 2 2 ) 

Appeals to the Pope. Vide Popery, (A.'3,—B. 2.) 
Appeal in Eccleſiaſtical Courts. Vide Prorogative, 


(D. 13, &c.) 


Appearance. 


Vide Plader, (B. 1, &c.)— Appeal, (O. 5.)— Chan- 
cery, (T. 1, 2. Rar . ay 


Appendant, and Appurtenant. 


Appendant, and Appurtenant, — — A. 
What Things may be lo;  —— — B. 
A Thing Incorporeal to a nn — B 
Or, Vice Verſd. B 


What Things paſs by a Grant cum Pertinentiis, 
Vide in Grant, (E. 9.) 


To what Thing the Appendancy ſhall be. — B. 
What Things cannot be lo, — — Ci. 
pe Es How — — —  þÞD 


Appointment. | 
Vide Chance, (2 F. 1, &c. Uh, G. 11 + 


Apportionment. | 
2 de 6 E — N. S. V uſpenfon, 0.) 


e * : 


1 Appꝛentite. 


2 Juſtices of Peace, (B. 53, &c.)— L (D. I. 65 
5 Py 2. 25 Trade, (D. 5, & —5 


= 55 Appropxiation, 
CO. Hates Vide n (D. * w_ 


We | Appꝛover. 
5 & 5 Vide hier, 36 T, &c. ad Officer, (G. 6.) 


Arbitrament. 


8 What. — — 
Who may be an Arbitrator. 
Who not. 
'- Submiſſion; : 
How it may be made.. 
By whom it may be made.? 


op 


— 
8 . 
— 


9 


888 


4 


1 1 


What Things may be ſubmitted, — 
To what Things a Submiſſion extends, 


When a Submiſſion may be revoked, — — 


Award. — 
What ſhall be a good one; 
It muſt be purſuant to the Submiſſion; 


And therefore, ſhall be void as to a Stranger. 
When it goes to a Time beyond the Submiſ- 


ſion. 3 
Or, to Matters not ſubmitted. 


—— — 


Or, does not extend to all the Matters ſub- 


mitted; 
Where the Submiſſion is conditional, with 
an Ita quod, &c, 
Or, to all the Perſons. 
But it is ſufficient, that the Things determined 
by the Award are within the Submiſſion, 
tho' a Thing to be done be out of it. 
So an Award to a Stranger is good, where he is 
concerned only as an Inſtrument. 
And the Award is void only for ſo much as is 
out of the Submiſſion. — 
And there ſhall not be any forced Conſtruction 
to make it to be out of — Submiſſion. 


Nor ſhall it be intended to be out of it, if ijt 


| does not appear ſo. 

An Award mult be Certain. 
Poſſible. 
Reaſonable. 
Mutual. 
Final. 
Intire. 
Advantageous. 

When an Award is void for the Whole. 

When only in Patt. 


— — 
— — 
— —-— 


h 
uu 


When an Award by Parol ſhall be void. — 


Umpire. . 
Breach of an Award ; RW ſhall be. 
What not. — 

Remedy for not n an Award. 
By Debt. nr 
By Aſſumpfit. — 
By Action upon the Obligation, Ge. 

How the Defendant ſhall plead to it. 

Plaintiff, by his Replication, muſt ſhew the A- 
ward, and aſſign a Breach. 

.-- And that it was purſuant to the Authority. 

When Arbitrament is a good Plea, or not, Fide Ac- 

cord, (D. 1, 2.) — Pleader, (2 G. 9.— 2 V. 9.— 
2 W. 41.—3 M. 13.) 


* 


When it ſhall be Confirmed, or Avoided | in Chancery, = 


Vide Chancery, (2 K. I, &c.) 


Vor. I. 8 E 


N D E X. 
' Reference by 
Letter and Fi iure. 


D. 3. 
4. 
fx 


RSR. 


E. 1. 


E. 2. 
E. 3. 


Arbltratoz. 


| Reference 
| by Page, 


403. 
404. 
404. 


405. 


Aoß. 
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_ . 1 
Arbitratoꝛ. 
V. ide Arbitrament, (B a 
' Arch-Bilhop. 


Vide Ecclefiaſtical Perſons, (C. 1.)——Eſghſe, (H. 11.) 
Arch, (B * (A. 5.)—Courts, (N. 1.) 


Arch- deacon. 


Vide Erh gen * * 5.— * (A. 9. — 
Courts, oY 


- Arches, 
Vide Courts, (N. 3.) 


Arms. 


Arms. Vide Juſtices of 8 (B. 12.) —Mar, (B. 4.) 
Arms, and Armories. Vide Norroy, (C.—D.) 

Serjeant at Arms. Jide Chancery, (D. 6.) 

Arm of * Sea. Vide Navigation, — ) 


Arraigument. 


— 9 de Appeal, (G. 2. how Indictment, (M. — ices, 
C. 3.— W. 2.) —— Faces * On 14.) — 
Parliament, (L. 16.) - 


Array, 


Challenge to the Array. 7 Challenge, (B.) 
— of Array. V. ide War, (1 B. 3.) 


Arreſt. 


5 * Vide Dignity, (F. 3 3 (C. 12, 13 ) 
2E Privilege, (A. 1, &c.) 
Arreſt of Judgment. Vide Phader, (S. 48.) 


| Arſon. 
Vide Juſtices, (P. 1,—Y. 6.) 


Articles. 


Articles of Agreement, Vide Chancery, (2 C. I, &c. 
—3 2. 11, 12.) Cons Ry 


Articles 


Tk LF = BS 2 


Reference by 
Letter and Figure, by Page. 


Articles of Impeachment. Vide Parliament, (L. 2 I, 
22. | 


| Articles of Religon. Vide Eſghſe, (N. 10.) 


Allart. 
Vide Chaſe, (N. 9.) 


Aſſault. 
Vide Battery, * )—Pleader, (3M. 15, 21 Y 


 Aﬀſembly Unlawful. 
Vide Forceable Entry, (D. 10, &c.) 


Alſent. 


Aſſent. Vide Parliament, (G. 18, 19.)—Parſen, (C.) 
Aſſent to a Legacy. Vide Admin! ration, (C, 5, &c.) 
Chancery, (3 G. 4 


Royal Aſſent. “ "ide Parliament (G. 21 .—＋. 42.) 


| Allellment. 


Afſeflinent of Damages. Vide Damages, (E. 1, &c.) 
Aſſeſſment of Fine. Vide Leet, (N. 4.) | 
Aſſeſſment of Sewers Tax. Vide Sewers, (E. 2, 6, &c.) 


Alſets.. 


Aſſets by Deſcent ; What ſhall be. — 


A. 
What ſhall be Aſſets in Equity, Vide in n 
„ 
What not. B. 
How the Heir ſhall plead Aſſets by . and 
ſhall be charged, Jide in Pleader, (2 E. 3, &c. ) 
Aſſets enter Mains; What are. ——— 
What Things are Chattels, Vide Biens, (A. 1 
What not. | — 
Allignee. 
Aer vide mne, (B. )—Chancery, (4N. 4.) 
— Covenant, (B. 3 3.)— Pleader, (2 F. 1, 2.) 
Aſſignee of a Bankrupt. 772 Bankrupt, (D. 24, &c.) 
Allignment. CL 
What Things may be afligned. — — A. 
Who ſhall be an * — B. 
| 2 
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What Things cannot be afligned ; 1 — L. 428. 
Choſe in Action. — G1 428. 
When aflignable in Equity, Vide Cqueery, (2 H.) H.) 
Bare Right. — C. 2. 428. 
Poſſibility. Nr , C. 3. 42 8. 
Aſſignment by, or to the King. — D. 429. 
Aſſignment of a Bankrupt's Eſtate. Vide Banbrupt, RL 
A236, 0c) 
Aſſignment of a Bill of Exchange. Lide Merchant, 
(F. 11.) 
W of | Breach. Vide Pleader, (C. 45, &c. 
. 14, 15 
Aſſignment of Dower. Pide Dover, (A. 11 — 
Pleader, (2 V. 15.) 
; Aſſignment of e Vide Parliament, (L. 3. — 
Pleader, (3 B. 14.) 
Aſſignment of a Marge. Vide Chancery, (4. A. 8.) 
Aſſignment of an Office. Vide Officer, ( 2 ) 
| Aſſignment of a Truſt, Vidę , (4 W. 6 0 
Alliſe. 
Aſſiſe; The ſeveral Species. — A. 431. 
Aſſiſe of Novel Diſeiſin . — B. 1. 431. 
When it lies. — { — B. 2 431. 
When it does not lie. r 4a 
By whom it lies. — — — 6.4. 433. 
By whom not. — =—— B. 5. „ 
Againſt whom it lies.. — B. 6. 434. 
In what Court. — — ᷑— B.. 434. 
The Proceeding in an Aﬀiſe; Es 
Writ Original. — — — 66.8. 434. 
| — .. 8 
ummons, and Severance. — — 4+ 
Plaint.— — — — B. 1. 43 5. 
Pleas ; „ EE 
In Abatement. —— — B. 12. 436. 
35 In . Se f 
£ 1 B enant. — — B. 13. 37. 
By a Diſſeiſor. — — B, 1 ne 
| By a Bailiff, — nn 1. a, 
Replication. 
hen it ſhall anſwer to the Bar. — B. 16. 438 
When it ſhall ſhew a Title. — B. 12. atk 
Taking of the Aſſiſe. | — | — B. 18. 438. 
When taken at large. — „ 10. 4 
When taken upon Title. JJV 
Juſtices of Aſſi | 152 
Their Gant. —— — . 4 
Who may be juſtices. B. 22. 439. 
When, and in what Place they ſhall hold = 5 
their Seſſions. —ü — 32 40 


VE E. I 


The Authority of Juſtices of Alfie. 
Adjournment of the Aſſiſe. — 
Judgment. 
Certificate of Aſſiſe; 

By the Common Law. — 
By Statute. — — 
Aſſiſe of Mortd anceſtor — 3 
When it lies. — — * 
Proceſs. — — — — 
Pleas in Mortd anceſtor ; | 
In Abatement. — 
In Bar. — 
Taking of the Affe. — 
Aliel, Beſaiel, and C/. 155 nage. — 
Nuper obiit. _ 
Re-diſſ:ifm, and Pot-difſeifin; | 
When they lie. — — — 
How they are to be proceeded in. — 
When they do not lie. — 
Aſſiſe of Darrein Preſentment. Vide Nor Impedit, 
e 
Allie of Juris Utrum. Vide Ruare Impedit, (E.) 
Writ of Entry in Nature of an Aſſiſe. 
infra AÆAtatem, (H.) 
Aſſiſe of Common. Vide Common, a. ) 
Aſſiſe for a Nuſance. Vide Action upon the Caſe for a 
Nuſance, (D. 1.) 
Rent of Aſſiſe, and Aſſiſe for Rent, Vide Rent, (C. 4. 
—Þ. 1.) 


—ůůů— 


— 
— 
— 
8 FAO 
— 
— 


Alliſe, and Aſſay. 
Aſſiſe, and r of Ale. Vide Juſtices of Peace, (B. 


94. 
of Bread. Vide Juſtices of Peace, 
(B. 96.) — Leet, (L. 8.) 
— of Wine. Vide Tuſtices of Peace, 
(5.98. 


Alliſtants. 
vide Parliament, (D. 18.) 
Allumpüt. 


Vide Aclion upon the Caſe upon Aſſumpſit, —— = Pleader, 
(2 G. 1, &c.) 


Aſſurance. 

Policy of Aſſurance. Vide Merchant, (E. 9.) 

1 8 F 
+. 
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Vide Dum fuit 


N 3 X. 


Large SRO : 
B. 24. 440. 
B. 25. 441. 
B. 26. 441. 
. 
B. 20. 442. 
C. 443. 
O. k. 443. 
C. 2. 443. 
C. 3. 444. 
C.4 444. 
= 444 · 
= 444+ 
F. | Te 

6 $6 624 
Fl 

447. 
F. 3. 447. 
Attachment. 


657 


446. 


6 „*** 
. . * AS n 2 6%, 
# = * N * Ex 4 * * 4 = ws * "0X" 
z * N - 5 oy 9 >. Tx” 2," 
of La * 3 a g 2 = N „ 
d © a> : EX" - ah — ES 
«> * ne * * o * 
5 2 


| Attachment in Proceſs. 


By whom it may be made. — — 
What Goods may be attached.  —— — 
What „ —— — 
How the Garniſhee ſhall be aided. — Gs 
How the Defendant himſelf. — — 
What the Judgment ſhall be. — — 
When Foreign Attachment ſhall be pleaded. — 


n Tt I 


Tux @ N '» E Þ 4 


Attachment. 
Vide in Proceſs, (D. 6. — 
. — Arrorm, (B. 13, 15.) 
N in Chancery. Vide in Chancery, (D. 4.4 


Attachment of Privilege, Vide Attorny, (B. 19.) 
Foreign Attachment ; How it ſhall be 1 


How 1 it ſhall be ans ga 


\ 


Attainder. 


M (Eg Capacity, (D. 6.)—Diſcent, 


e. 1% )—Dozwer, (F. 1.) — Parliament, (H. 6.) 


Attaint. 
When it lies. os — 
When not. — — 
The Proceeding in an Attaint ; — — 
Original. — — 
Proceſss. — — 
Agnment. — — — 
Ny pr 2. — — 
pi Ken — — onde 
Attoꝛnment. 

When neceſſary. — — 
What ſhall be an Attornment ; — . 
| Expreſs. — — 
Implied. — — 
What not. ae, | — 
At what Time an Attornment ſhall be. — 
By whom it may be. — — 
To whom. — — — 
Who are compellable to attorn., — —_ 
How they ſhall be compelled.  — — 
What a Grantee ſhall do before Attornment. — 
What not. — — 
When an Attornment is not neceſſary, —_— 
When! it ſhall be pleaded, — — 


9 
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450. 
350. 


451. 
453. 


453. 
454. 


454. 
455. 


Attozny. 


9 


 Attozny. 


For what bret there may be an Attorny, 
Attorny in Court; 


Who ſhall be. 
Who not. 
How regulated. — — 
In what Caſes an Attorny ſhall be allowed; 
By the Common Law. 
By Statute. 
In what Caſes, not. 
Warrant of Attorny. 
When it ſhall be entred, or filed. 
How long his Authority continues. 
When it determines, — 
When he ſhall be removed. — 
New Attorny made. — 
What will be a Contempt to the Court. 
What Things an Attorny ought not to do. 
How the Miſdemeanor of an Attorny ſhall be pu- 
niſned. 
What Privileges an Attorny ſhall have. 
The Privilege of Suit. — 
For what Cauſes he ſhall ſue. 
When he ſhall have an Action for Words, 


Vide in Action upon the Caſe "= Defama- 
tion, (D. 24.) 


How he ſhall ue. | — 
How he ſhall be ſued; — 
Declaration. 
Plea: 
Attorny for other Purpoſes; 
In what Caſes there may be one. 
In what Caſes there muſt be one. 

In what Caſes there ſhall not be any. 
Who may be an Attorny. —o—”—r — 
How he ſhall be conſtituted, — 

Where he ſhall not prejudice himſelf: 
When he ſhall be prejudiced. — 
Authority; 
What ſhall be a good Authority. 
What only a bare Authority. 
What an Authority coupled with an Intereſt, 
How an Authority ſhall be executed ; 
Strictly purſuant to the Authority. 
Without doing leſs than the Authority, 
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And an Act, varying in Subſtance from the 


Authority, i is void, 
Or, done in the Attorny's own Name. 


Where an Authority rieed not be ſtrictly pur- 
ſued, — 


Attorny Gener nl Vide ee „ (A. I.) 


— 


to d d d 
2 


d d do bn 
| 
2 


99999 
* 


3 mad 


9990 999 


. 


Reference by 
Letter and Figure. 


0 


®» 
— 
* 


0 oo. 
On + 


. 
. 


bt 


2 


pat m4 \O CON 


— 
28 
8 


* 

ny 
* Gy" 
- ©®-” 


bay — 
98 


5 
* 


— 
© 


. 8 P 
— Dd 
. 4 


SD > 


® 
— 892 


0 OD 
. 1 * 


G. 1. 


| 81 2. 


3 


C=-x 4. 
C. 15. 


Audience, 


478. 


479. 


480. 


480. 
480. 


480. 


480. 
481. 
481. 


482. 
482. 


482. 


482. 
482. 
482, 


482, 


483. 


483. 


483. 


483. 


66⁰ 


Auditors in Accompt. 
Auditors of the Exchequer. Vide 2 (D. 1 4. * 


Vide Pleader, 


Vide Accomp 


F (E. 5 


Average. 


Vide Chancery, (2 I.) 


Averdupois. 


Vide Leet, (L. 7.) 


Averment. 


(C. 50, &c—E. 33. 


)—A#ion upon the 


Caſe for Defamati on, (G. 8, 9.)— Aion upon Statute, 


(A, 


3.) — Amendment, (Q. 


(B. 10.) Deviſe, A 25 


torn, (G. ) 


5) = Bargain and Sale, 


— Record, (E.)— Re- 


 Aninage. 
Vide Trade, (C. 5.) 


Avotdance. 
2.)—Eſgliſe, (N. 1.) 


Vide Advouſin, (C. 
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Audience. 
Court of Audience. Vide Courts, (N. 4.) 
. Audita Querela. 
When it lies. _ "ub —— A. 
At what Time. — — — B. 
When it does not lie. C. 
When there may be an Audita Querela, or other N 
medy, at Election. — — D. 
How the Proceeding ſhall be; — — E. 
The Proceſs. — —— * 
Out of what Court it Mall be. — — . 
Allowance of the Writ. — — E. z. 
Bail. — — — E. 4. 
Super ſedeas. — _ — F. 5. 
Declaration. — — — E. 6. 
Judgment. — „ 
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Avowpy. 


Vide Cofts, (A. 4- )—Pleader, (3 K. 13, &c. )—Temps, 
(G. 14.) 


Aurum Beginae. 
Vide Roy, (F. W! 


Authozity. 


Authority of an u Ab Vide Attorny, (B. 9, 10.— 
A 


Authority of Juſtices of Peace. Vide Juſtices of Peace, 
(A. 8.— B. 1, &c.) 


Authority of Law. Vide Impri ſomment, (H. 4, &c.) 


Authority of the = Vide Juſtices, (K. 9.) —— 
Popery, (A. 1.— 


Authority of a Sheriff. 374 Viſcount, (C. . &e.) 
Authority of a Viſitor, Vide Viſitor. 


Autrefoits Acquit. 
Vide Appeal, (G. 11.) 


Autrefoits Convict. 
Vide Appeal, (G. 9.) 


Award. 
vide Arbitrament, — Chancery, (2K. 1, bre.) 


Bail. 


Bail; What ſhall be. — a A. 
Mainprize ; What ſhall be. — — B. 
Pledge; What ſhall be. — — 6 
When Pledges ſhall be 9 and a} vid: 
Pleader, (C. 16.—3 K. 5.) . 
Caution; What ſhall be. — 3 D. 
Surety; What ſhall be. — „„ 
What Perſons are baileable; — — 
In Criminal Caſes; | | 
By the Common Law. — — F. 1. 
Who are not baileable; By the &. V. 1. 15. F. 
Who are baileable, ſince the Statute. — F. 
Who may bail. 3 — F. 
Remedy for not bailing. — — F. 
For bailing when they ought not. — F.. 
Vol, I. KS, 8G 


ELIE 


493; 
493. 
493. 


494. 


494. 
74 


494. 
495. 
495. 
p44 4 | 
498. 

498. 
What 


661 
Reference 
by Page, ö 


* 
1 q a 2 ada. at ” nn n * WAW >, * 
PN” 3 . My 4 CES wtf IE Z 2 22 — — 5 * 25 fv 3 * 7 2 ” * 
. * SN tk 2 . : LACY: 7 
eee e ee ee 
- 


What Perſons: are baileable in Civil Actions ; ; 


By the Common Lax. —— 7 — 

By Statute. 5 — 
Who not. « — ä . 

Who may bail. — 

The Manner of taking Bail; — — 
In Criminal Caſes. — 


Bail in an Appeal. Vide Appeal, (F. . 45 6, 9.) 
In Civil Actions. 


How an A "ALY ſhall be enforced, Vide in 


| - Pleager, (B. z.) 

When Bail ſhall be filed. — 
Bail in an Habeas Corpus. 
Bail in an Audita Querela. Vide Audita Querela, (E. 4.) 
What Bail ſhall be ſufficient ; "| Mi 

In Criminal Caſes. — 

In Civil Actions. 3 

When Common Bail. _ 
When Special Bail | —— 
Remedy for inſufficient Bail. — 
Remedy for refuſing Bail. 
At what Time Bail ſhall be allowed. 
How far the Bail ſhall be liable  — 
To what they ſhall not be liable. — 


What not. 
How the Bail ſhall be relieved ; — 
By Act of the Court. — 
By Surrender of the Principal; 
What ſhall be a Surrender in due Time. 
What not. 
How the Surrender ſhall be recarded. 
By the Death of the Principal 
If 7 the Debt be ſatisfied b — Principal. | 
If it be rcleaſed, or huge 


. Proceeding againſt Bail ; 


By Scire factas ; 


When it ſhall iſſue. vide Pleader, (3 L. 1, &c.) 
In what Manner the Sczre factas ſhall be ſued. 
Pleas to a Scire factias; 
Surrender of the Principal. 
No Capias ad atisfaciendum __ wi, 
Death of the Principal. _ 
Satisfaction by the Principal. 
Demurrer for Variance.  =— 
VNul tiel Record. On. 
By Action of Debt. — 
2 —— —— 
How Execution ſhall be. — 
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502. 
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503. 


Bailiff, 


1 1 


Vide Accompt, (A. 
of 8 (D. 7 


Bailiff, 
3.—E. 4.)—Franchiſes, (F. 22. 
.)— Leet, (M. 2.) 


Bank le Roy. 
Vide Courts, (B. I, &c.)— Pleader, (C. 3, 8, &c. 


3 B. 3. 
Bankrupt. 
Who may be a Bankrupt. — 
Who not. — 
Act of Bankruptcy; — 


What ſhall be 
Concealment of himſelf. 
Fraudulent Arreſt, Sc. 
Continuance in Priſon. 

Fraudulent Outlawry. 

Non- payment, Fc. after Suit. 
Eſcape, or covinous Bail. | 
Protection, or Bill, for Delay. 
Fraudulent Conveyance. 
To what Time it ſhall relate. 
Commithon ; 
How it iſſues. 


Who ſhall take Advantage of the Commiſſion, | 


Who are Creditors. 
The Power of the Commiſſioners ; 
For Diſcovery of the Bankrupt. 
And of the Bankruptcy. _ 
For Diſcovery of his Eſtate; 
By Examination of the Bankrupt. 
Of his Wife. 
Or, of Others. 


———— 
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By Seizure of his Eſſects. — 


For Diſpoſal of his Eſtate; 
What Lands, and Goods; LO 
All his Real Eſtate;  — 
Tho a 
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joint Pure with his Wife, e. | 


Tho' conveyed to his Children, or Truſ- 


tees. 


Tho' ſeized only in Tail. 


Tho“ he has only an Equity of Redemp- | 


tion. 
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Tho it deſcends after his Bankruptcy. "| 
All Goods, and Debts;  — 
Tho” he has only the Diſpoſition by Col 
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1 What not 3 - 
j 1 Lands ſold Bona 2 before the any. . 
1 | Or, which he had as Truſtee. 1 
pe 5 Or, upon which an Execution was executed. D. 20. 533. 
} | | Or, which were ſettled upon the Marriage of 
F a Son, &c. „„ 
Debts, and Goods, &“. — D. 22. 533. 
1 In what Manner the Sale ſhall be. — D. 23. 534. 
; Aſſignee of the Bankru pt; 
; How choſen. noni IF. 24. . 
_ RR. What he ought to do. — — D. 25. 335. 
Þ . What Intereſt he ſhall have. —— 9. 20: 3 
5 What Power to diſcharge Debtors. — D. 27. 535 
f How the Aſſignment ſhall be made. — D. 28. 535. 
What Remedy the Aſſignee ſhall. have. 13 
Diſtribution;n 
Shall be equal. — — D. 30. 537. 
At what Time. —' m. . 
I EE SI The Advantages of the Bankrupt ; | 
i He ſhall have Information how his Eſtate i is dif- | 
I | W . 
Oy, Shall not be arreſted, when he attends the Com. 
; 9 9 miſſion. 8 ö D. 33. 537. 
Shall be diſcharged from other Debts. — D. 34. 538. 
And ſhall plead it generally. — =. 0,97. 38 
Shall have a Share of the neat Produce.  — D. 36. 539. 
But the Bankrupt ſhall have no Advantage; 
Unleſs he has his Certificate allowed. -— T7, 83%: 


If he have given extravagant Portions to his 
Children, or loſt at Play. — 
When a Bankrupt ſhall be aided in Equity, and 
when not, Vide in Chancery, (2 L. 1, 2.) 
How a Comm denen; Sc. may plead. | 


Expences of the Commiſſion.  - — — D. 40. 340. 
When the Commiſſion may be ſuperſeded. EE 


1 e. 


i | Bar of Eſtate, Vide Chancery, (4 8. 4.) — Copyle Bold, 
ö | Ci. 9.) — Efates, (B. 22, 25, 27, &e.) — Fine, 
N 14 I, &c.— K. 1, &c,)— Garranty, (H. 1, &c.— 
1, &c. ) Pleader, (S. 6.) | 
Bar in Pleading. Vide Abatement, (I. 23. — Accord, 
(D. 1, 2.)— Action, (K. 1, &c.— L. 1, &c. ade 
| Appeal, (G. 7, &c.)— Afile, (B. 13, &c.—C. 4) Fo 
Dett, (G. 13.) Phader, (C. 41, 85—E. 
27, &c.—O. 15.—8. 11,—2 D. 7, &c. 13.— 2 V. 
5, &c,—3 I. 9.—3 K. 12, 16, 20, 22, &c.—3 L. 12, 
&c. e (F. 2.) 


Bargain 


T H x 


Of Goods and Chattels. 
When it veſts a Property, Vide Pons 
What Things may be ſold, Vide in "Aſignment, (A. 


— Grant, 

Of Lands and Tenements. 
By what Words it ſhall be. 
How 1t operates. 
By what Deed. 
| When it ſhall be inrolled. 
How the Inrolment ſhall be made. 
In what Place. 
Within what Time. 
How it ſhall relate. 
There ſhall be no Averment after an Inrolment, 
contrary to the Purport of the Deed. 
What ſhall be a ſufficient Conſideration, 

venant, (G. 3, &c.) 

How a Bargain 2 _ ſhall be Fe pleaded 
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Feme Sole; 8 
What Acts ſhe ſhall do. 
What, a Feme Sole Merchant. | 
What, if the Huſband be in Exile. 


Marriage; 
What ſhall be. 
Who may ma 
Who = * 
What ſhall be within the Levitical _— 
At what Age. 

Who are Huſband 1 Wife. 
Divorce; 
A Vinculo Matrimoni ; 

Cauſe Pracontrat6s. 


Conſanguinitatis, aut Aſinitatis. 
Impotentie. 


A Menſa et Thoro. 

How a Divorce ſhall be obtained. 

The Effects which follow. 
Huſband and Wife are one Perſon ; 


I 
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Bargain and Sale. 
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Baron. 


Baron of the Realm. Vide Dignity, (B. 6. J 
Barons of the Exchequer. 


Court Baron. Vide Copybold, (R. 1, &c.) 
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(D. 3.) 
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Vide Co- | 


Vide Courts, (D. 10.) . 


Baron and Feme. 
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In what Reſpect; | 
The one cannot'make an Eftate to the other. 
Take a joint Eſtate by Entierties. 
When they take by Moieties. 
What the Huſband ſhall have by the Marriage; ; 


ily 
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Freehold. — — — 
Chattels Real. — —'- — 
Chattels Perſonal. —d — 
What goes to the Wife ; — — 
If ſhe ſurvives: — — m. 
Tho' ſhe does not ſurvive. _ — — 


Parapbernalia. | 
What Acts by the Huſband and Wife bind the Wife. 
Alienation by Fine. . 
By Common Recovery. 
By Demiſe. Vide Eſtates, (B. 32 0. 4, 1 
By Cuſtomary Conveyance. | 
What AQs by the Huſband and Wife do not bind 
the Wife, — 
What Acts by the Huſband alone bind bind his Wife, 
What put her to her Action. — 
Cui in Vita. 
What Acts by the Huſband alone do not bind hi: 
Wife.—By the St. 32 H. 8. 28, &c. 
What Laches of the Huſband prejudices his Wife. 
What not. — 
What Acts of the Wife prejudice the Huſband. 
The Power of the Huſband during the Coverture. 
What 1 a Feme Covert may do without her Huſ- 
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Alien "her Eſtate. "> ds 
Accept an Eſtate. | — —— 
Execute an Authority, Ge. — — 
What not; | 
Cannot make a Contract, &c. — — 5 
What Acts of the Huſband the Wife may waive ar- 


ter his Death. : — 
What ſhe may affirm by her Agreement. — 
The Effect of her Agreement. — rs 
What ſhall be an Agreement. — 1 
What ſhall be a Waiver. — CD 
What not. — — 3 
The Effect of her Waiver. — 5 


What Eſtate the Wife cannot waive. 
In what Actions Hufband and Wife ought to join. 
In what, the Huſband thall ſue alone. 


In what, the Huſband may ſue alone, or you with his 


Wife. | 
What Actions ſhall be 


apainſt Huſband and Wife. 


What Actions the Hufband ſhall have by his ſurviving. 


What, the Wife, if ſhe ſurvives. 


What Actions ſhall be __ the Huſband, if he ſur- 


vives. 
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W bat not. 2 C. 581. 
1 Pleading by Huſband and Wife. Vide Shi (2 A. | . 
3 When Coverture ſhall be pleaded in Abatement, Vide 
4 Abatement, (E. 6, 11.—F. 2, 7. oy 
As to Suits, and other Matters in Equity, Vide Chan- 
? cery, (2 M. 1, &c.—3 Z. 1, &c.) 5 7 
8 Appearance in Actions againſt Huſband and Wife, Vide repo 
k Pleader, (B. 4.) eds RY 
ERecei pt of the Wife, in Default of the Huſband. Vide ; 
q Receipt, (A. 3 i 0 
= alſo Bankrupt, (D. 7, 11.) 
| Barretry. 
; Barretor ; Who ſhall be. — — A, 582. 
n Who not. © + Oni 28857 B. 583. 
Indictment for Barrett r — — C. 583. 
bl Vide Maintenance. x 
i Who ſhall be. — — — A, 
Who not. — . . 
N The Writ de Ventre infticients _ ms 
Baſtardy; ' — ER -__ = 
z When it ſhall be pleaded. — n D. 1. 5 
| How tried. — P. 2. 
' When a Baſtard ſhall take an Eſtate, and when not. E. 587, 
; When the Poſſeſſion of the Baſtard or binds the 
j Mulier. — F. 588. 
Wben a Baſtard ſhall be maintained. — GC. 589. 
By the Pariſh. — — 8. . 589. 
: By Order of Juſtices of Peace. 2 — G. 2. 589. 
i What ſhall be a 12 Order. — — 8.3. 590. 
| rattel. 
| Battle ; ; 3 — — *s 591. 
5 th by i it; When allowed. 7% ¼ I ROW ay 
3 a Writ pf Right, —— —— A. 2. 592. 
7 Trial by the Grand Aﬀiſe, _ _— — 7... 
1 vel. 5 Eon IRR þ N B. 3925 
DBDatterp. | 
Battery ; What ſhall be. — — A, $93. 
What ſhall be a Mayhem, — LB 594. 
What only an Aſſault. — — |—_ C, 594. 
Or, a Threat, &c. — — D. 595. 
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Remedy; — — — — E. 
By Action. 5 . 8 
As to the Declaration in Tref ſpaſs for ning wh 
and the Pleas to it, Vide in Pleader, (3 M 
&c.— 11, &c.—1 ., &c.) 

By Indictment. 
Men the Damages ſhall be en for a May- 
em. — — 


By Appeal. 
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Beacons, 
Vide Navigation, (I.) 


SH Beaſts, 
Vide Chaſe, (E—F.) — Diſme,, (H. 5, &c.) 


WBeau-pleader. 
Vide OS (D. 52.) 


72 af ow Bench. 


* * \ 


King 's i” Vide "Ry 0. I, d) —Plaur, 
fd 3, 8, &c.—3 B. 


I. 


3. 1 
Common Bench. Vide Courts, (C. ; &c. )—Ptader, 1 Oe 
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1 4 11, — B. 2.) 


8885 | Berwick. 


93; — via Scotland, (B.) Trae 
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Vide Aſeiſe, (D.) 


Biens. 


Goods and Chatiles; 


Rel. — — 4A. 1. 
Perſonal. — — — 4.2 


What go to the Heir. 
What Goods go to the Wife as Paraphernli Vide in 
Baron and Feme, (F. 3.) 
What go to the Executor, or Adminiſtrator. 
Property of Goods ; How veſted ; 
Buy Succeſſion. 
By Grant, —— — 


- By Deviſe, Vide Deviſe. 
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By Pledge. Vide in Midge, 4 ) 

By Sale. — D. 3. 
When the Property is not veſted. — — 
What Things are Nullius in Bonis. — a 
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Emblements ; — — 
W hat are. — 


Who ſhall have think, — 
Trees. 


Bona Confiſcata, Sc. Vide Waife, (D.) 
Bona Felonum. Vide Waije, (C.) 


Bona Fugitivorum, et in Exigend' pofitorum. Vide 
Waife, (B.) 


Bona Notabiha. Vide Adminiſtrator, (B. 4.) 
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Bigamp: 
Vide Poligamy, in Juſtices, (S. 5.) 


Bill. 


Bill of Appeal. Vide Appeal, (G. 4.) 

Bill by Way of Appeal. Vide Chancery, (2 O. 2.) 

Certiorari Bill, Vide Chancery, (2 O. 1.) 

Bill in Chancery. Vide Chancery, (E. 1, 2—F —G, 
—M.—Y. 6.—2 N. 1, &c.) 

Bill of Credit. Vid Merchant, „ 

Bill for Diſcovery. Vide Chancery, (2 G. 3.—3 B. 1, 2.) 

Bill in Equity for Tithes. Vide Chancery, (C. 3. ) — 
Diſmes, (M. 14 

Bill; When. . Vide Evidence, (C. 2.) 

Bill of Exchange. Vide Action upon the Caſe upon Aſs 
ſumpſit, (A. 2.) — Merchant, (F. 4, &c.) 

Bill Obligatory. V zde Merchane, (F. 2.)—Obligation, 
(D.) 

Original Bill. Vide Chancery, (V. 6.—2 N. 1, &c.) 

Bill in Parliament. Vide Parliament, (G. 11, Kc.) 

Bill of Review. Vide Chancery, (G. ) 

Bill of Revivor. Vide Chancery, (F.) 

Single Bill, Vide Obligation, 05 


Biſhop. 
Vid: C ertificate, (A. 1, Kc.) ——Ecclefiaftical Perſons, 


(C. 2.)—Eſglſe, (H. I1.)—Ireland, 15 )—Pleader; 
(46 12.) —Viſitor, (A. 8.) 
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78 . Merchant, (E. 4.) 


Breach, 


Breach of an Award. 7 ide Arbitrament, 8 —H.— 
I. 5, 6. 
Breach ef Condition. Vide Condition, (M. I, &C,— | 
N. —0. 1, &c.—8. 1, 2. )—Chancery, (2 Q. 2, &c.) BE ok 
Breach of Covenant. Vide Covenant, (E. I, &C,) — 
Pleader, (2 V. 14, &c. 
Breach of F aith. Vide Prohibition, (G. 13.) 
Breach of the Peace. Vide Juſlices of the Peace, (B. 
4, &c.)— Leet, (L. 5). 3 , 
Breach of Priſon. ide — Impriſinment, 
(M. 3) — Juices, (N] Me, (G. 8. 
Reſcous. 
Breach of a Recognizance. Vide Bail, (0.—P. 
Breach of Truſt. Vide Chancery, (4 W. 2 5, &c.) 
Aſſignment of a Breach. Vide Pleader, (C. 44.5 &c. 
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Aſſiſe and Aſſay of Bread. Vide Juſtices of Peace, 
(B. 96.) — Leet, (L. 8. 
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FIPS Furs. e Reference by Reference 
5 2 1 Letter and Figure. by Page. 
A . " * By-Law. + RS 
By whom it may be made, — — A. 616. 
What ſhall be a good By-Law. — B. 1. 616. 
For Regulation of a Man's Right. — — B. 2. 617. 
Or, Regulation of Trade. — — B. 3. 617. 
Tho' a Charge be impoſet. 7 ! B. 4. 618. 
Tho' there be no Notice. — — . 
What ſhall not be a good By-Law. — — C. 619. 
If it be not allowed by the &. 19 H. 7. — C. 1. 619. 
If it extends to a Stranger. — C. 2. 619. 
In Reſtraint of Trade. — — .. 620. 
In Reſtraint of a Right. — C. 4. 621. 
To charge the Subject. — ̃ . 621. 
If it be unreaſonable. — C. 6. 621. 
A By-Law, void in Part, is void for the Whole. . 7. 621. 
What Remedy ſhall be allowed upon a By-Law ; D. 627. 
By Debt, Ec. — p D. r. 621. 
By Diſtreſs, GGW. — — D. 2. 622. 
What not; — — — E. 622. 
By Impriſonment. — — E. 1. 622. 
By Sale, Sc. — — — Et. 2. 622. 
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